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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MARKEE COOPER, SR., ZION COOPER and, )
MARKEE COOPER, JR., by and through their )
Parents and guardians MARKEE COOPER, SR. )
andSHENITA COOPER,

Raintiffs,

V. CasdNo.07-cv-2144

— e N N

Chicago Police Officers S. DAILEY, No. 10890, )
M. BONNSTETTER, No. 15963, F. MACK, No. ) Judge Robert M. Dow, Jr.
198404, J. FRANO, No. 11772, R. PUCILLO, )

No. 16850, W. JOHNSON, No. 17442, )
A. MONACO, No. 19253, S. LAURETTO, )
No. 5882, V. FICO, No. 6284, L. WILLEMS, )
No. 7394, M. NAPOLI, No. 9560, S. REINA, )
No. 2622, D. ROSS, No. 177, G. DE SALVO, )
No. 218, and The CITY OF CHICAGO, )
)
Defendants. )

MEMORANDUM OPINION AND ORDER
Markee Cooper, Sr., individually and dsehalf of his minor sons Zion and
Markee, Jr., filed a first amended compla®é] asserting claimander lllinois state law
and 42 U.S.C. § 1983 against the City of&gio and fourteen individual Chicago police
officers (the “Defendant Officery” All of Plaintiffs’ claimsarise out of the February 17,
2007 search of their home by the Defendafficers, which was conducted pursuant to
two search warrants issued based on infdion that Defendants contend was provided

by a confidential informant.
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Currently before the Court is Defendsirmotion for summary judgment [173] as
to Counts I, II, Ill, IV, VL' VIl and VIII of the Plaintiffs’ first amended complaint.
Counts | and Il allege that Defendantssasited Markee Cooper’s sons, Markee Cooper
Jr. and Zion Cooper, by employing a caninectmduct the search of the apartment.
Counts lll, 1V, and VI all allege violations &laintiffs’ Fourth Amendment rights to be
free from unreasonable searches and seiZureBourt VIl alleges that Defendants’
caused intentional infliction oémotional distress througihe execution of the search
warrant. Count VIII alleges that Defendamsnspired to deprive Plaintiffs of their
constitutional rights by concocting probaldause for the search warrants that led to
violations of their Fourth Amendment right$ndividual Defendants alternatively argue
for summary judgment on the basis of thectdae of qualified immunity. For the
reasons stated below, Defendants’ motiondommary judgment [173] is denied with
respect to Counts lll, 1V, VIVIII and the issue of qualifeeimmunity, and granted with
respect to Counts I, Il and VII. In addition, Defendants’ motion to deem admitted and
strike Plaintiffs’ Local Rule 56.1 statement of additional facts in part [201] is denied, and
Plaintiffs’ motion to supplement their LocBule 56.1 statement of additional facts [211]

is denied without prejudice as moot.

! Count V is erroneously identified as Count Vitire Plaintiffs’ First Amended Complaint. In
the Court’s previous opinions, Count VI was liseiCount V, but to avoid confusion it will be
referred to as Count VI in this opinion.

2 More specifically, Count Il alleges that the sgrawarrants that led to the initial search and
detention of the Plaintiffs were invalid whessued because they were based on false information
provided by Defendant Officer Dailey. Counts IV and VI allege that even if the Defendant
Officers had probable cause to initially detain ®tiffis and search their home, the subsequent
search by the canine unit and the attendanntdetewere unlawful because they occurred after
probable cause had dissipated.



Background?®

This is the third motion for summary judgntdrefore the Court in this case. In its
Order of March 31, 2010, the Court deniBthintiffs’ motion for partial summary
judgment as to liability on Count VI, rfding that whether the Defendant Officers
reasonably should have known that there was a mistake in the warrants (and therefore
should have immediately called off their sggrpresented a genuine issue of material
fact for trial. [142]. In its Order oSeptember 23, 2010, the Court denied Plaintiffs’
motion for partial summary judgment asli@bility on Counts lll, IV, and 1V, finding
that Plaintiffs’ assertions that the Cityj®licies cause judges to be misled was too
speculative, and that evidence regarding pokce officer, Defendant Officer Dailey,
was too sparse to establish alespread practice of misconduct uniemell v. Dep’t. of
Social Servs. of City of New YpAB6 U.S. 658 (1978) and its progeny [161].

In the March 31 and September 23 Ordéne Court provided a more complete
background relevant to the events of Februlafy 2007, which it will not repeat in full
here. For the purposes of this motion, the Cootes that th parties agree that in the
early hours of February 16, 2007, Defend#@fficer Sean Dailey swore out two
complaints for warrants to search 1015 Nrdmie. In the first complaint, Dailey
requested a warrant to search the baseapartment of 1015 N. Laramie for drugs and
an individual named Lawrence Tolliver.Dailey stated in the complaint that a
confidential informant told Dailey that heh& informant) had purchased “rocks” (crack

cocaine) from an individual known as Lawrenbelliver on several occasions from the

® The Court takes the relevant facts primaritpm the parties’ Local Rule (“L.R.”) 56.1
statements: Defendants’ statement of facts {‘[3OF")[174], the Plaintiffs’ response to The
City's statement of facts (“Pl. Resp.”) [189], the Plaintiffs’ Statement of Additional Facts (“PI
SOAF”) [190], and Defendants’ Response to thairRiffs’ Statement of Additional Facts (Def.
Resp.) [203].



basement apartment at 1015 N. Laramie. The first complaint resulted in Search Warrant
07SW4512, authorizing the search of thedmaent apartment of 1015 N. Laramie.

In the second complaint, Dailey requestwarrant to search the second floor
apartment of 1015 N. Laramie for drugs andratividual with the nickname Guy. Dailey
reported that he relied on the infornaatiprovided by the same confidential informant
whose information supported the first compla The second complaint resulted in
Search Warrant 07SW4513 authorizing the search of the second floor apartment of 1015
N. Laramie. Defendant Officers Dailey andriBgtetter testified that the information in
the search warrants came from their adertial informant, Lamar. Dailey and
Bonnstetter were the only Defendants who clenhave interacted with Lamar. Dailey
also testified that Lamar had helped him wptst arrests. Plaintiffs submit that Lamar
does not exist and further contend thatfddédants have not come forward with any
evidence to corroborate thestenony of Officers Dailey and Bonnstetter that Lamar does
exist. Plaintiffs also asgethat the Defendant Dailejied about printing Lawrence
Tolliver’s photo off of the CLEAR system atfidiled to run any additional checks before
executing the search warrant, which would have alerted Defendants to their impending
mistake.

Sometime after 5:00 p.m. on February 2607, Judge Nicholas Ford issued the
two search warrants that Qfér Dailey requested. Shortlyereafter, Officer Dailey met
with his team and gave out assignmentteton members. Around 7:00 p.m., Defendants
executed the search warrants, simultangoesitering both the basement and second
floor apartments of 1015 N. Laramie. Thiiaers who went to the basement observed

that it was unfinished and unoccupied angesped to be used only for storage and



laundry—in short, it was not the basement apantnthat the team had expected to find.
When the team entered the second flapartment, theyound Markee Cooper—who
identified himself as a Chicago Policefider— his wife, two children, and another
woman—not the “party house” thttey expected to find based on the information in the
warrant. Upon learning thdahe second floor apartmentlbeged to a police officer,
Defendant Officer Napoli told the officers the basement to stop the search, which they
did.

The parties disagree about the convesathat ensued, including whether the
Coopers had ever heard of Lawrence Tollivereaeived any mail addressed to him. The
parties do not disagree, hovesy that following the disputed discussion, Defendant
Lieutenant Ross called in a canine unit to cledéine basement and second floor apartment
for drugs. At that pointMarkee Cooper called his supexiswho instructed him to
cooperate with the search. The caniné arrived shortly thereafter and conducted a
sniff search of the second floor apartmemd Aasement. The presence of the dog startled
Markee’s children, even thoudgWiarkee had told them that the dogs were coming. The
dog was leashed and presentdpproximately ten to fifteeminutes. The parties dispute
whether the dog was muzzled and whethebatked or merely made ordinary dog
sounds. The dog did not attack any of the plaintiffs.

. Legal Standard on Summary Judgment

Summary judgment is proper if “theavant shows that there is no genuine
dispute as to any material fact and the movsentitled to judgment as a matter of law.”
Fed. R. Civ. P. 56 (a). In determining whettteere is a genuine issue of fact, the Court

“must construe the facts andadr all reasonable inferencesthe light most favorable to



the nonmoving party.” Foley v. City of Lafayette, Ind359 F.3d 925, 928 (7th Cir.
2004). To avoid summary judgment, the oppgarty must go beyond the pleadings
and “set forth specific facts showing thhere is a genuine issue for trialAnderson v.
Liberty Lobby, Inc. 477 U.S. 242, 250 (1986) (intetnguotation marks and citation
omitted).

A genuine issue of materiédct exists if “the evidere is such that a reasonable
jury could return a verdicfor the nonmoving party.”Id. at 248. The party seeking
summary judgment has the burden of dsthimg the lack of any genuine issue of
material fact. SeedCelotex Corp. v. Catrett477 U.S. 317, 323 (1986). Summary
judgment is proper against “a party who fadsmake a showing sufficient to establish
the existence of an element essential tofihgly's case, and on whitat party will bear
the burden of proof at trial.”ld. at 322. The non-moving party “must do more than
simply show that there is some metapbgbkdoubt as to thematerial facts.” Matsushita
Elec. Indus. Co., Ltd. v. Zenith Radio Corg75 U.S. 574, 586 (1986). “The mere
existence of a scintilla of evidence inpport of the [non-movant’s] position will be
insufficient; there must be evidence on which the jury could reasonably find for the [non-
movant].” Anderson477 U.S. at 252.

1. Analysis

A. Countslll, 1V, VI, and VIII

In Maryland v. Garrison,the Supreme Court explained that in claims alleging
violations of the Fourth Amendment's WantaClause, “two sepate constitutional
issues, one concerning the validity ofetlwarrant and the other concerning the

reasonableness of the mattemihich it was executed” caarise. 480 U.S. 79, 84 (1987).



The Defendants argue that there are no matecaldisputes with regard to the validity
or execution of the warrant and thus they are entitled to summary judgment on Counts lll,
IV, VI and VIII. In this case, however, there are numerous material fact disputes as to
both issues identified iNaryland

At this time, the Court need only notefew of the most obvious disputes that
prohibit summary judgment. First, Plaintiffs argue that the confidential informant Lamar
did not exist. While Defendants Officers i@y and Bonnstetter testified that Lamar
does in fact existthey have failed to produceny evidence beyondheir testimony
confirming his existence. Sead, there is a dispute ovethether Dailey crosschecked
any information that he learned frometlsupposed informant and whether Dailey lied
about any crosschecks that he preformddhe parties further dispute whether it was
legally permissible for Defendants to towe the search after it became clear the
description of 1015 N. Laramie in the wamt did not match what they found at the
Plaintiffs’ house during the search or aftbey learned the property belonged to the
Plaintiffs and not to Lawrence Tolliver, theaseh’s target. Importdly, in its March 23
Order, the Court found thathether the Defendant Odrs reasonably should have
known that there was a mistake in the watsgand therefore should have immediately
called off their search) was a gemeliquestion of material factrfthe trier of fact. [142].
Nothing has changed this fimdj; viewing the facts in aght most favorable to the
Plaintiffs, a reasonable jury could find thte Defendants were required to cease the
search as soon as they entered the buildhthdiscovered the discrepancies between the
warrant and reality. Selnes v. Wilhelid25 F.3d 455, 463 (7th Ci2003) (plaintiffs’

Fourth Amendment rights were violataghen officer “knew the warrant did not



particularly describe the place to beasched . . ., but failed to immediately stop
execution and seek the necessary clarificatiomwérrant.”) Thus, a jury must decide as
a credibility issue whether the Defendantd paobable cause to acquire the warrant and
whether they acted reasonably in exewtithe warrant. Accordingly, Defendants’
motion for summary judgment is denieithwegard to Countsl, IV, VI and VIII. *
Defendants argue, in the alternative, tinat individual Defendats are entitled to
qualified immunity. Under theloctrine of qualified immuty, officials are “shielded
from liability for civil damages insofar dkeir conduct does not vite clearly statutory
or constitutional rights of which r@asonable person would have knowddcobs v. City
of Chicagg 215 F.3d 758, 766 (7th Cir. 2000) (quotidgrlow v. Fitzgerald 457 U.S.
800, 818 (1982)). Courts apply a two-step tesetermine whether qualified immunity
applies: (1) does the plaintiffslaim state a violation of theconstitutional rights and (2)
were those rights clegrlestablished at thentie of the violation.Id. Unfortunately for
Defendants, the right at stake here iskbarth Amendment—a clearly established right.
See, for exampld,awson v. Veruchi637 F.3d 699, 705 (7th C2011) (finding that “if
[the Defendant Officer] had knowingly includédis false information [in the warrant],

then he also would not be entitled tmalified immunity because it was clearly

* The parties dedicate significant time disputimgether the police department’s internal report
related to the same incident is admissible undeRbles of Evidence (Pl. Exhibit 35). It is not
necessary to decide that question in ordeesolve Defendants’ motion for summary judgment.
Accordingly, the Court will reserve ruling at thime; the parties may present the issue again in
the context of pre-trial motioria limine Similarly, because the existence of triable issues of fact
as to Counts Ill, IV, VI, and VIl is evidentdm the discussion above, the Court need not
consider the exhibit tendered with Plaintifi:otion to supplement their Local Rule 56.1
statement of additional facts; that motion [211] is denied without prejudice as moot. Defendants’
motion to deem admitted and strike Plaintiffs’cab Rule 56.1 statement of additional facts in
part [201] also is denied. To begin with, fipears that Plaintiffs did file both a response to
Defendants’ statement of undisputed facts [188d a separate statement of additional facts
[190]. In any event, the existence of dispuseu triable issues of fact was so clear from the
totality of the submissions in this case that tbguested sanction — deeming all of Defendants’
statements of fact admitted — would have bdisproportionate to any harm or prejudice.



established ‘that a warrantq@est violates the Fourth Amendment if the requesting
officer knowingly, intentionall, or with reckless disregarfor the truth, makes false
statements in requesting the warrant anel fddse statements were necessary to the
determination that a warrant should be issued) (quoingx v. Smith342 F.3d 651,
658 (7th Cir. 2003)). And as discussed aboverethiemain material fact disputes as to
whether the Plaintiffs’ Fourth Amendment rightere violated either in the validity or
the execution of the warrant. Therefobefendants motion for summary judgment on a
basis of qualified immunity is denied.

B. Countsl, I1, VII

Plaintiffs argue in Counts | and Il that Markee Jr. and Zion were assaulted
because they believed they were in dangdrenfig battered by the Defendant Officers’
canine. Under lllinois law, an seult requires “(1a threateningesture or an otherwise
innocent gesture made threatening by accompanying words, that (2) creates a reasonable
apprehension of amminentbattery.” Kijonka v. Seitzinger363 F.3d 645, 647 (7th Cir.
2004); see also Ill. Comp. Statute, 5/12-1(a).

In this case, the dog wdeashed and present irethpartment for only ten to
fifteen minutes. The parties dispute wieatthe dog was muzzled and whether it was
barking. Markee testified that his childréclinch[ed] up” when they saw the dog, yet
provides no evidence thahything other than the dog’s pegxe in the room scared the
children. Although encounters witlolice officers engaged executing search warrants
may generate some level of stress for everyone at the scene, the presence of a trained
drug sniffing police dog makes the Defendaimsthis case no more liable—even if in

hindsight the dog was unnecessary—than ahgroofficer would befor possessing a



revolver or nightstick under circumstances where no weapons of any kind were
necessary. See,g, Navrail v. Parker,726 F. Supp 800, 804 (D. Colo. 1989) (granting
police officer's motion for summary judgmergdause presence of a trained police attack
dog does not amount to assault); see alsat ICh 50 § 710/2 gace officers have the
right to possess and use firearmsonnection with their offial duties). Plaintiffs also
claim that the children received therapyeafthe incident, but follow the claim with
“CITE.” In view of the authority cited abovend the complete lack of evidence adduced
at the summary judgment stage, no reasonabjecpuld find that the mere presence of a
drug sniffing dog amounts to ansasilt. Accordingly, summaijudgment is granted with
respect to Claims | and II.

Finally, Plaintiffs arguein Count VIl of their Firs Amended Complaint that
Defendants’ conduct in the acquisition and execution of the warrant amounted to
intentional infliction of emotion distress (“lIEp The Court notes #t Plaintiff failed to
respond to Defendants’ arguments on Count Whjch may indicate that Plaintiffs do
not intend on pursuing this claim. Regasdleof Plaintiffs’ intent, the claim cannot
survive a motion for summary judgment.

To establish an IIED claim under lllinoiswaa plaintiff must prove that: (1) the
defendant’s conduct was extreme and outragje(®) the defendargither intended to
cause or was aware of a high probabilitgtthis conduct would cause severe emotional
distress; and (3) the defendant’s conddict in fact cause such distres&reneisen v.
Motorola, Inc, 512 F.3d 972, 983 (7th Cir. 2007) (citifigeltmeier v. Feltmeier798
N.E.2d 75, 80 (lll. 2003)). Defendants challertge sufficiency of Cooper’s allegations

as to all three elements.
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To satisfy the first element, “a defendant’s conduct must be ‘so extreme as to go
beyond all possible bounds of decency and be regarded as intolerable in a civilized
community.” Stokes v. Board of Eduttan of the City of Chicagdb99 F.3d 617, 626 (7th
Cir. 2010) (citingFeltmeier 792 N.E.2d at 83). The Coopers have offered no evidence
explaining how the search—including the use of the dog—evéuifd to be without
probable cause, was “so extreme as to gote all possible bounds decency.” Given
such an absence of evidence, even viewhsy facts in the light most favorable to
Plaintiffs, no reasonable jury could finbr Plaintiffs on the IIED claim. Sed.
(affirming district court’'s grant of saomary judgment because even though the
Defendant secured the arrest of the Plaintifisthe basis of mistaken information, its
action did not come close to being extreme autrageous). The Court also notes that
Plaintiffs have failed to proae any evidence that Defendants intended to cause or were
aware of a high probability of causing emotidistress, or that Defendants actually did
cause emotional distress.

In short, Plaintiffs failed to prode any evidence as to any of the three
requirements of an IIED clainDefendants’ motion for summary judgment therefore is
granted with respect to Claim VII.

V.  Conclusion

For the foregoing reasons, Defendants’ motion for summary judgment [173] is
denied with respect to Claims lll, IV, VI, and IVand granted with respect to claims |, 1l
and VII. In addition, Defendants’ motion tteem admitted and strike Plaintiffs’ Local

Rule 56.1 statement of additional facts in part [201] is denied, and Plaintiffs’ motion to

11



supplement their Local Rule 56statement of additional fac{211] is denied without

prejudice as moot.

Dated: September 28, 2011

RobertM. Dow, Jr.
UnitedState<District Judge
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