Bruski v. Menu Foods, Inc. et al Doc. 14 Att. 21
Case 1:07-cv-02183 Document 14-22  Filed 05/03/2007 Page 1 of 12

EXHIBIT L

Dockets.Justia.com


http://dockets.justia.com/docket/court-ilndce/case_no-1:2007cv02183/case_id-208135/
http://docs.justia.com/cases/federal/district-courts/illinois/ilndce/1:2007cv02183/208135/14/21.html
http://dockets.justia.com/

eSS el 3 . led 05/03/2007 _ Page 2 of 12

) : <
. . . <
 —— IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS ,‘,’3* v g
COUNTY DEPARTMENT-CHANCERY DIVISION g:; = _—
(_"‘j E‘ . _ N -rrif
GARY BRUSK], Individually and on Behalf :?, “op .
of all Others Similarly Situated, DL R f_"_”‘
Sol. - . ?
-0 b
ST =
3 o

Plaintiffs,

MENU FOODS, Inc., a Canadian Corporation,

NUTRO PRODUCTS, Inc., a California
Corporation, and PETSMART, Inc., an Arizona

Corporation,

%
' . '07CH 08338

Defendants.

CLASS ACTION COMPLAINT

Plaintiff, GARY BRUSKI (“BRUSKI™), individually and on behalf of all others similarly
situated, by and through their attorneys, BELLAS & WACHWOSKTI, for his Complaint against
Menu Foods, Inc., a Canadian Corporation (“Menu Foods™), Nutro Products, Inc., a California

Corporation (“Nutro Products™), and PetSmart, Inc., an Arizona Corporation (“PetSmart™), states

as follows:
‘CLASS ACTION

Plaintiff, Gary Bruski, brings this cause of action as an individual and as a class

1

action on behalf of himself and all others similarly situated in Illinois pursuant to 735 ILCS 5/3-

801.

) The class is defined as:

“All persons in Illinois who purchased cuts and gravy style dog and cat food,
manufactured by Menu Foods at its facility in Emporia, Kansas between December 3,
2006 and March 6, 2007 for sale by Nutro Products and distributed by PetSmart

throughout Illinois.”
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T '/(:’») * Bruski bring this cause of action on his own behalf and, pursuant to the 735 ILCS

5/2-801(1)-(4) (1993), on behalf of all persons as their representative as indicated abbve in tbe
class definition.

@) The class that Br;xski seeks to represent is so numerous that joinder of all
members is impracticable. There are. thousands of members of the class that are geographically
dispersed throughout the entire state of Hlinois. |

(5)  Bruski’s claims are typical of the claims of the members of the claﬁs because
Bruski and all other members were injured by the same wrongful conduct of Menu Foods, Nutro
Products and PgtSmart alleged herein.

i

6) There are questions of fapt and law common to the class, which common
questions predominate over any questions affecting only individual members.

(7)  Because Bruski’s claims are typical of the claims of the class, and he has no
interest adverse to or which would irreconcilably conflict with the other members of the
class, Bruski is an adequate class representative.

(8)  Bruski will fairly and adequately represent the interests of the class and has

retained counsel experienced and competent in the prosecution of complex class action
litigation. |

(9) A class action is supérior to other available methods for tﬁe fair and
efficient adjudication of the controversy and substantial benefits will derive from
proceeding as a class action. Such treatment will permit a larger number of similarly
sitgate'd persons to prosecute their common claims in a single forum simultaneously,
efficiently, and without duplication of effort and expense that numerous iﬁdividual

actions would engender.
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" (10)  Class treatment will permit the adjudication of relat_ively small claims by many class
members who could not afford to individually litigate such claims against the large corporate
defendants. There are no difficulties likely to be encountered in the management of the class act‘ion
that would preclude its maintenance as a class action, and no superior alternative exists to the form
and efficient group-wide adjudication of this controversy.

THE PARTIES

(11) At ellll times relevant hereto, Bruski was and is a resident of the State of Illinois.

(12)  Between December 3, 2006 and march 6, 2007, Bruski purchased dog food
products rt;;{lufactured by Menu Foods for Nutro Products from the PetSmart store #0477
located at 14-.0 N. Barrington Road, Schaumburg, Illinois.

(13)  Atall times relevant hereto, Menu Foods was a corporation duly formed and
existing pursuant to the laws of Canada. Although Menu Foods’ world headquarters are located
in Streetsville, Ontario, Canada, it produces cuts énd gravy style dog and cat food at its facility in

Emporia, Kansas which are then sold and distributed to major retailers such as PetSmart in

ltinois for purchase by Illinois residents, and specifically residents in Cook County, Tlinois.

(14)  Atall times relevant hereto, Nutro Products was and is a corporation duly formed
and existing pursuant to the laws of the State of California. Although Nutro Products’ world
-headquarters are located in the city of Industry, California, it sells its Natural Choice dog and cat
food products through ﬁajor retailers such as PetSmart in Illinois for purchase by Illinois

residents, and, specifically, resident in Cook County, Illinois.

(15)  Atall times relevant hereto, PetSmart was and is a corporation duly formed and

" existing pursuant to the laws of the State of Arizona. Although PetSmart’s wérld headquarters

are located in Phoenix, Arizona, PetSmart owns, operates and has an interest in the PetSmart

store located at 140 N. Barrington Road, in the City of Schaumburg, County of Cook, State of

“
~




Illihofs, which 4sto're offers for sale to residents Nutro Products’ Natural Choice dog and cat food _
manufactured by Merlu Foods.
FACTUAL ALLEGATIONS

(16) Ir_i its public pronouncements, Nutro Products has represented that its “Natural
Choice. products use only the best ingredients that guarantee premium nutrition and superior
performance. These benefits are vicible in your dog’s shiny coat, healthy skin and overall look
and feel of good health.”

(17)  During the time period from December 3, 2006 through March 6, 2007,
purchasers of Natural _Choice products who fed said products to their dogs and cats noticed that
the dogs and cats refused further feedings, whxle others exhibited signs of renal failure, while still
others dogs and cats who ingested Natural Choice products died of renal failure.

(18)  Onmarch 16, 2007, Menu Foods informed the Food and Drug Administration that
it was recalling certain dog and cat food products, including Natural Choice, after leamning of
complaints of vomiting and renal failure in dogs and cats following consumption of said products
produced between December 3, 2005 and March 6, 2007, '

(19)  Neither Nutro  Products, PetSmart, or Menu Foods displayed any warning or
disclaimers to advise pet owners that the dog and cat food products they were selling carried with
them the risk of 1llness, renal failure or death of pets who ingested same

"=~ (20) Bruski owns a nine Yyears old golden retriever.

(21)  Between December 3, 2006 and March 6, 2007 Bruski purchased Natural Choice

products from the PetSmart store located at 140 N. Barrington Road, Schaumburg, Illinois.
| (22)  The Natural Choice product purchaced by Bruski for his dog from the
aforementioned PetSmart location was a product of Nutro Products and was manufactured by

Menu Foods. .
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’ (23) | Betwéé:n Decémber 3, 2d06 and M&ch 6, 2007, Bruski fed his dog the Natural'
Choice product describd above. | | |
(24)  Following the ingestion of the Natural Choice product, Bruski’s dog began to
develop kidney failure and on Fébruary 28, 2007 was formally diagnosed with end stage renal
failure. | ;
(25) By failing to disclose and warn its products were unsafe and unhealthy, the
defendants damaged Bruski and others similarly sitﬁated by selling products the defendants knew

or should have known were unhealthy, unsafe and dangerous to the health of their dogs and cats
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which inge's:\'ted said products. In addition, by failing to disclose the unhealthy nature of said o ;:
products, thé defendants failed to provide Hlinois dogs and cat owners with the information they I
needed to make an informed decision regarding the food products their dogs and cats were }
consuming.
COUNT I-BRACH OF WARRANTY

(26)  Bruski repeats and realleges each and every priof allegation contained in this
Complaint with the same form and effect as if fully set fqrth herein. .

(27)  Menu Foods, Nutro Products, and PetSmart are merchants of dog and cat food
products and knew that the ultimate consumers relied upon them to develop, manufacture and
sell dog and cat food prodﬁcts that Qere reasonably safe.

- (28) Menu Foods, Nutro Products and PetSmart, both expressly (through : i
advertisement and promotional materials) and ixﬁpliedly, warranted that the dog and cat food 1:
products, including Natural Choice, were safe and fit for ordinary purpose and intended use and

:vere free of design, manufacturing and production effects and would not cause death in dogs and F
cats which ingested same. : o “

(29)  Menu Foods, Nutro Products and PetSmart also created an implied warranty of
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based upon the consumptron thereof

cat food products mentioned herem for sale and sold them in the course of their business and

same.
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o ‘merchantabxhty to Brus and others sxmrlarly srtuated Illmors pet owners that 1ts dog and cat
food products were (l) of at least falr or average quahty, (?) f t to thelr ordmary purpose of dog

“ J and cat consumptron and (3) adequately labeled so as to advrse Brusk1 and other sumlarly

sxtuated lllmors dog and cat owners that there was a srgmf cant nsk of rllness, 1n_|ury or death _ o
(3 0) Bruskr and other srmrlarly srtuated lllmors resrdents relted upon the defendants’ '
warranties and purchased the aforementloned dog and cat food products
(31) The defendants breached therr warrantres in connecnon w1th the sale of the
aforementroned dog and cat food products from December 3 2006 through March 6, 2007 to

Bruski and the member of the class

TORERRRETIN i e s b e v

(32) As a direct and proximate and foreseeable result of the defendants breach of the

express and implied warranties, Bruski and other smularly situated Illmors resrdents have

suffered damages in an amount in excess of fifty thousand ($50,000.00) dollars, speclﬁcally to be |

determined at trial.

COUNT II-STRICT LIABILITY

(33) Bruski repeats and realleges each and every allegation contained in this Complaint
with the same force and effect as is fully set forth herein.
(34) The defendants developed, manufactured, marketed and ‘_distribu'ted the dog and

continued to do s0 even aﬁer acquiring knowledge that they could kill ammals who 1ngested

(35) Natural Choice dog and cat food products manufactured and sold to Bruski and
srmrlar]y srtuated lllmors pat owners from December 3, 2006 through March 6, 2007 were

unreasonably dangerous due to the possrbllrty of vomltmg, renal faxlure and death in dogs and o ;



. e8of12
Case 1:07-cv-02183 _Document 14-22  Filed 05/03/2007 Pg ——
ase L0 cv B ——" I A

cats which ingested same,

(36) The defendants did not give adequate, meaningful warning regarding the :

significant risk of vomiting, renal failure and death from the dog and cat food products at jssue,

(37)  Asadirect and proximate result of the defendants® failure to wamn of the serioys
;

risk, Bruski and other similarly situated Hlinois dog and cat owners have suffered damages inan

amount in excess of fifty (350,000.00) dollérs, specifically to be determined at tria].

(38)  The defendant conduct was outrageous. Even though there was publicly available

informatio'q prior to the product recall on March 16, 2007 that dogs and cats in Illinois were

suffering sighificant illness and death as a result of the ingestion of products mentioned herein,
the defendants continued to sell sajd products,

(39)l

damages against the defendants,

COUNT HI-NEGLIGENCE
== 2NEGLIGENCE

(40)  Bruski Tepeats and reallages each and every allegation contained jn this Complaint

with the same force and effect as if fully set forth herein,

(41)  Atall times relevant hereto, the defendants were engaged in the business of
designiflg, manufacturing,

(42)
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.consummg of same, the defendants owed a duty of care to Bruskl and other similarly situated dog
and cat owners that requlred among other things, that the defendants would be truthful and
accurate in their representations to Bruski and other snmtlarly situated Ilhnoxs res1dents who

owned dogs and cats about the use and effect on said dogs and cats from i 1ngestion of the

'
/

products at issue. .‘

(44) The defendants breached their duty of care to Bruski and other similarly sxtuated
residents who owned dogs and cats that mgested the products at issue by negligently making
material misrepresentations as to the safety of said products.

45) \=The defendants knew or should have known that the aforementioned dogand cat - -
food products were not safe and healthy for consumption and not a partof a healthy lifestyle
when in fact the defendants knew those representations were false, misleading and deceptlve.

(46)  The defendants’ actions as described herein constitute knowing omissions,
suppression or concealment of material facts, made with the intent that others rely upon such
concealment, suppressions or omissions in connection‘with the purchase and feeding to their
dogs and cats the products at issue. | |

(47) The 'behaviorA of the defendants demonstrated that the defendants unlawfully and
negligently, used and employed unconscionable commercial and business practices, engaged in
deception, fraud, false pretenses or misrepresentations and/or perpetrated t};e knowing
conceaiinent, suppression or omission of material facts with the intent that dog and cat owners,
including Bruski and other similarly situated members of the class rely upon such concealment, ' ;
suppression or omission in connection of the sale and ad\;ertisement of the dog and cat food
p;oducts at issue- N |

(48) Brusk1 and other sxmilarly situated dog and can owners m Illmons reasonably | ¢

rehed on the defendants representations .
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. (45) This rehance was not only foreseeable by the defendants but also 1ntended by the '_ :
defendants and it was for seeable by the defendants that Bruskt and other sxmx]arly situated dog ”
and cat owners in Illmors would rely upon those representatlons and that such reliance would
cause injury to Burskr and other similarly srtuated dog and can owners in Illinois.

| (50)  The behavior of the defendants was intended to maximize sales and Iproﬁts at the

expense of the safety and well being of dogs and cats in Illinois and their owners, was outrageous ‘
and performed with evil motive, intent to injure, ill will and without legal justification or excuse
and wrthout regard to the safety and well belng of dogs and cats in Illinois or their owners

(51) As the direct and proxxmate cause and legal result of the defendants’ farlure to |
provide adequate warnings to the ingestor of the product at issue, and as a direct and legal result
of the negligence, carelessness, or other wrongdoing and actions or omrssrons of the defendants
rnc]udmg the manufacturing, distribution and sale of unhealthy dog and cat food products Bruski _
and members of the class’ dogs and cats have suffered or will suffer adverse health effects from
said consumption. ' : s

(52) Bruski and other similarly situated Illinois dog and cat owners are e:ntit]ed‘to
damages in excess of fifty thousand ($50,000.00) dollars, specifically to be determined at the
trial, punitive damages, plus interest and costs, including reasonable attorney’s fees.

| COUNT IV-FRAUD . L

(53) Bruski repeats and realleges each and every prior allegation contained in this
Complamt with the same force and affect as 1f ﬁxlly set forth herexn '

(54) The defendants concealed from Brurskl and other sunrlarly situated Illinois dog
and cat owners the knowledge they knew of the defects and mherent danger associated w1th the

| products at issue even though the defendants were aware of wrdespread news and reports of dog

' and cat 1Ilness and death assocxated thh the products at issue in llhnors prior to the product
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(55) The defendants had a umque knowledge asto the potential health hazards
associated with the products at 1ssue prior to March 16, 7007 and had a duty to inform Bruski and
other similarly situated dog and cat owners in Illinois of said risk.

(56) As a. direct add proximate result of the defendant’s concealment of the matenal

facts Bruski and other similarly situated Illinois dog and cat owners were damaged.

WHEREF ORE, the Plamtxff GARY BRUSK], requests that this Court enter a Judgment
\
jointly and severally against MENU FOODS, NUTRO PRODUCTS and PETSMART and in -

favor of Plaintiff and seeks the followmg relief:

A. That this matter be certified as a class action on behalf of the proposed class described
herein and that counsel of record be appointed to represent the class;

B. Award to the Plaintiff and the class compensatory damages in excess of fifty thousand
($50,000.00) dollars;  °

C. Award the Plaintiff and the class punitive damages;

D. Award the Plaintiff and the class the cost of prosecuting this action together with
interest and reasonable attorneys fees and costs; and

E. Award such other and further relief as the Court deems Just and proper.

DEMAND FOR JURY TRIAL
R ——— .
_ Bruski, on behalf of himself and al] others similarly situated, hereby demands a trial by

Jury on all claims for which there is a right to a jury trial,

R

Date: March 22,2007
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A' Respectfuﬂy submitted, -
GARY BR

USKI, and all. others similarly situat;d

- o ) C | . _" By: - ,M
. R T PeteMC. Wathowsk; , o ;

One of Theijr Attorneys

Peter C, Wachowskj
George S, Bellas
BELLAS & WACHOWSK]
Attorneys for the Plaintiffs
, 15 North Northwest Highway
3 Park Ridge, Illinojs 60068
s (847)823-903¢ 4 )
FAX (847)823.9303 -
Attorneys Cook County ID#22565




