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Written Opinion. Plaintiffs’ petition for an award of atteys’ fees [92] is granted in part and entered ang
continued in part. Within 21 days, Plaintiffs areedied to provide a supplement to their petition to identify
which portion of the fees requested would have beauriied, even absent the removal of this case, as a
result of RCG’s improper filing. (For further details see minute order.)

M| For further details see text below.] Notices mailed by Judicial staff.

STATEMENT

Defendant Ford Kennelly won an arbitration awardregid?laintiffs Kenneth J. Wolf and KJW, LLC
Kennelly’s commodities broker, the Rosgleal Collins Group, LLC (“RCG”). RCG filed a complaint in this cqurt
seeking to vacate the arbitral award, and Plaintiffs &lethte action seeking the same relief. Kennelly re
that case to this court. After substantial litigation and motion practice, this court granted Plaintiffs’ mgjtion for
remand and concluded that it lacked juigidn over the case filed by RCG as wedke Wolf v. Kennelly, 540
F. Supp.2d 955 (N.D. Ill. 2008). In an opinion issueduly 23, 2009, the Seventh Circuit affirmed the rufing
that removal of this case frogtate court was impropeWolf v. Kennelly, 574 F.3d 406, 408 (7th Cir. 200
The Court of Appeals concluded, howewdat this court erred in denyingaititiffs an award of the attorne
fees they incurred as a rétsaf the removal, an award authorizeddtgtute. See 28 U.S.C. § 1447(c). The mtter
is now before this court for entry of such an award.

Defendant makes three objections taiftiffs’ request for fees: (1) thRlaintiffs waived their claim f
fees by filing to comply with the timlemits set forth in this court’s Local Rule 54.3; (2) that the amount offfees
Plaintiffs request—$113, 059.40—is excessive; and (3) teaethaward is subject to offset against the 1.3
million judgment entered by state courts in favor of Defendant.

Whether Plaintiffs did in fact comply with the scheglabtablished in the court’s Local Rule is dispufed.
Plaintiffs assert they sent invoices to Defendaiat imely fashion on March 2008. Defendant is suspici
of this assertion, noting that the purported mailing wasrisistent with Plaintiffsbrdinary practice of sendinjg
written communication by way of fax and e-mail in additiothi®U. S. Postal Seng. Defendant insists it djd
not receive copies of the invoices until March 31, 2008. dtist previously declined to address the dispute,
denying the award of fees for other reasons. In revgthat determination, the Court of Appeals also dec
to address the timeliness of Plaintiffs’ submissiombis court now overrules the timeliness objection. Had
Plaintiffs made a timely request for fees, this court whakke denied them. Plaintifisght to recovery of fee
was not established until the Court of Appeals rerlégsedecision, and Defendant has not shown how|it is
prejudiced by a delay of, at most, 26 days.
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STATEMENT

Defendant’s second objection is to the amouneefPlaintiffs request. Defendant argues that 113,
059.40 is excessive under what he believes is the appropriate “lodestar” analysis, which the court Uses wr
awarding fees under fee-shifting statut®ésconsin v. Hotline Industries, Inc., 236 F.3d 363 (7th Cir. 200[)
teaches that the lodestar approach to a fee awawat igppropriate in the context of an improper remgval,
however. Instead, thdotline court explained, in the context of an improper removal, “the victor should rggcoup
his full outlay.” Id. at 367. In this case, Plaintiffs urge that @ineount they seek to recover is reflected in|the
invoices submitted with the fee petition. Although somé&os$eé invoices were for services not directly relgted
to the remand motion, Plaintiffs urge that they weneentdeless incurred “as a result of the removal,” iff|the
language of the statute: time devotethimmediation before the magistratdge, as well as the court’s RuleL6
conference, are artifacts of the federal venue. Plaim#fst they do not seek fees for discovery on the mgrits
of the parties’ dispute.

The only other challenge to the amount of fees téqtires discussion is Defendant’'s assertion|that
Plaintiffs have improperly sought to recover fees tineyrred in the companiarase, the one filed by RCG(jn
federal court (07 C 1421). RCG alleged that all ofnégsnbers were diverse in citizenship from Defendan, an
Indiana resident, but discovery proved that allegation @nffiis court therefoidismissed RCG’s case withqut
prejudice when it remanded this oneopiposing Plaintiffs’ motion for fees, Defendant asserts that “most df this
work [for which fees are requested] velme pursuant to the Court’s apparent diversity jurisdiction in the rgjlated
[RCG] case . ..” (Defendant’s Opposition Memo, at 8.jh&ir reply, Plaintiffs notéheir own efforts to brin
the absence of diversity jurisdiction to the cauréttention; they do not, however, respond directl

removed from state court. The court concludes this tibfehbas traction. Plaintiffs will be directed to fil
supplement to its fee petition to address it.

judgment in Defendant’s favor. ThRlaintiffs were prepared to dewomore than $100,000 to attorneys’ figes
on ajurisdictional matter—but have refused to payutigment—is puzzling. Because the court lacks jurisdigtion
over the parties’ underlying dispute or the resulting ab#ward, it has no power thirect that the attorneyp’
fees award be limited to a setoff. The court nevertisedgain urges the parties to attempt to resolve|their
differences.
CONCLUSION
Plaintiffs’ petition for an award of attorneys’ fees [@2§ranted in part and entered and continued in part.
Within 21 days, Plaintiffs are directed to provideipement to their petition to identify which portion of fhe
fees requested would have been incurred, even absemntoval of this case, as a result of RCG’s imprpper
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