Woischke et al v. Monaco Coach Corporation et al Doc. 242

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

IWOI, LLC, )

Plaintiff,

No. 07-3453

V.

Magistrate Judge Susan E. Cox

BEAVER MOTORCOACHES,
BARRINGTON MOTOR SALES RV,
d/b/a BARRINGTON MOTOR SALES
AND SERVICE, INC., ROADMASTER
CHASSIS, and CATERPILLAR, INC.,

)

)

)

)

)
MONACO COACH CORPORATION, )

) District Judge Robert M. Dow, Jr.

)

)

)

)

)

Defendants. )

MEMORANDUM OPINION AND ORDER
Susan E. Cox, Magistrate Judge

This matter comes before the court on plaintiff's motion for sanctions. For the reasons
set forth below, the Court grants the motion in part and denies it in part [dkt. 219].

l. Procedural History
This case originally was referred to the court by the district judge on September 28, 2010 for

purposes of deciding certain outstanding discoveoyions and for settlement. At the time the
parties first appeared before the Court, fastalvery was closed, but expert discovery was ongoing.
Plaintiff, IWOI, LLC, had moved toe-open and extend fact discovery in light of what it described

as certain discovery irregularities in defendapts’duction of documents. Specifically, plaintiff
demonstrated to the Court that there were certain electronic mail messages which appeared to be
missing from the production. Plaifi sought permission from theddrt to search the hard drives

of certain computers in defendants’ possession to locate the electronic mail messages.
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The Court was originally was reluctant ttoa plaintiff the relief it sought. This action
involves allegations of breach of warranty and \ioles of certain state law proscriptions against
consumer fraud, in connection with the sale of a motor coach to plaintiff. The amount in
controversy, however, does not exceed $250,000 unless punitive damages are awarded by a jury.
But plaintiff offered to foot the bill for the sedr. Because the Court agreed that it appeared that
certain electronic mail referred to in otherssages produced by defendants was missing from the
production, the Court allowed the search to proceed at plaintiff's expense.

Unfortunately, the parties had difficulty agreeing to a search term protocol despite the
Court’s repeated directives to meet and coafeyut this matter. Th€ourt continued to extend
discovery to allow this process to proceed. However, in the end, the parties could not reach
agreement on either search terms or the keafjthe proposed search. On December 9, 2010, the
Court adopted plaintiff’'s search terms, although noting that they appeared to be rather broad, but
limited the search to four computers over two daysis ruling did not end the bickering between
the parties about the search protocol and despibeid order, the search did not take place. Once
again, the Court intervened to resolve theulis between the parties and on January 27, 2011, the
Court again extended discovery. The Court alsorettihat the search take place on February 7 and
February 8, 2011 from 8:00 AM to 5:00 PM and specified precisely how the search was to take
place. The Court also outlined how the exchangefofmation gleaned from the search would be
disseminated, preserved, and how data would be returned to defendants.

The Court then ordered that defendants stilarprotective order concerning the treatment
of certain confidential information, the dissemioatof which defendants wished to limit. Instead,

defendants raised for the first time the concern that information that was likely to be found in any
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search of their computers was protected by attorney-client and/or work product privileges.
Defendants, nonetheless, submitted a proposed pretectier, but it was not agreed to by plaintiff.
As more fully explained in the Court’s opiniohFebruary 7, 2011, defendants wished to cull out
for attorney review communitians between many of its own employees and consultants, as
potentially privileged communications, though they did not appear to implicate any privilege
whatsoever. The Court rejected that proposal and entered its own protocol and limited protective
order. This order governed the subsequentkgalthough more delays occurred in the review and
designation of relevant documents by the parties.
Il. Results of the Forensic Examination of Defendants’ Computers
The instant motion for sanctions and othdiefeenters on what the plaintiff found when
it searched defendants’ computers. Specificallgintiff's expert has discovered an e-mail from
defendant Barrington Motor Sales’ president Sgamsky to Adam Gudger, the sales manager of
defendant Monaco Coach Corporation (“Monaco Coach”). In the May 26, 2006 e-mail, Bransky
describes the problems with the motor home tiistlealership experienced when the motor home
was driven:
The main issue is the drivability of the coach. When it arrived, we drove it and it did
not drive like any other Beaver we’ve dnelt was very difficult to keep the road
and a tremendous amount of bump steédso, there was a terrible clunking when
the suspension moved up and down. We sent it to the frame/suspension specialists
(Champion Frame align) and they said thailing arms hit the frame at the front
brackets when the vehicle dips with thesaring set at 10.5". When they adjust the
springs to 11.5," the trailing arms don’t hiit the bump steer increases to the point
where it is hardly driveable.
We called Monaco and spoke with TaylSpike who was very prompt and
concerned about the issues. He sent out a factory chassis specialist from Indiana
whose hame was Randy. Randy spent a ddydnalf trying to figure this one out.

He cured the trailing arm issue that vistsing the frame, but cannot cure the bump
steer issue. There is still a largeamt of clunking and banging under the coach
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when it is driven but he did not know whatvas. He left back to Indiana today
saying coach is still bad and does not knekat to do except for trying heavier
shocks and air limitors from the front air bdgs.

The relevance of this document is obviousfelbdants, in their opposition to the motion for
sanctions, spend a great deal of time explainingth@aie-mail does not contradict Mr. Bransky’s
deposition testimony. That question ultimately is not for this Court to resolve. We note, however,
thatin his testimony, Mr. Bransky categorically denied that his dealership knew that the motor home
had a bump steer problem and stated that even if such a problem existed, it did not present a safety
issue. Both of these assertiageem, at least in part, to be contradicted by this e-mail message.
However, the Court expresses no further opinion on the impact of this evidence on the ultimate
guestions in the case, except to state that the dadusiclearly relevant to the issues in dispute
between the parties.

lll.  Plaintiff's Discovery Requests and the Parties’ Positions

In its discovery requests to defendants, pldiasked for “[h]ard copies of all retrievable
information in computer storage which relateaimy way to this case, the subject RV(s), or the
underlying transaction(s) between Mr. Woischke and Barrington Motor Sales or between Barrington
Motor sales and other parties to this case.” Both corporate defendants (dealer and manufacturer)
responded “that these documents have already been produced to the extent that they are within
[defendants’] control.” Of course, a copy of émail in question would, at least at some time, have
existed on computers located at both BarongMotor Sales and Monaco Coach, who were

represented by the same law firm. Monaco @daa&s since filed for bankruptcy and any action

against it is accordingly stayed.

pr's Mt, Exh. D., dkt. 219.
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Plaintiff asserts in its motion that defendariésiure to produce this e-mail was deliberate.
In support of this contention, plaintiff relies on dedants’ attempt to shield from discovery, on the
basis of privilege, communications between ddént Barrington Motors and Adam Gudger, who
defendants claimed was a “technical specialist assigned to it working under the auspices of the
company’s legal department.” In relief, plafhrequests that the @rt shift the entire cost
($15,069.00) of the forensic examination of the patars to defendants, and an unspecified amount
of attorneys’ fees and award any other relief the court deems necessary to remedy the failure to
produce this e-mail.

For their part, defendants point out thataitgh plaintiff was permitted a broad examination
of four of their computers, this is the only document of significance which has resulted from the
thorough search. (Plaintiff alluded in its motion timare documents of significance may result from
the search, but the Court has regrsany evidence that this is the case.) Defendants further contend
that the e-mail message was not “reasonably accessible” under Federal Rule of Civil Procedure
26(b)(2)(B) and, therefore, they had no obligatmproduce it. In its initial brief in opposition to
plaintiff's motion, defendants faytlaintiff for failing to discuss irts motion how this e-mail was
discovered and for not providing an affidavit frgstaintiff's expert addressing this point. In
response to this argument, plaintiff, in its reply, attached an affidavit from forensic expert Daniel
Stratton in which he asserts that he foundehmsail in two separate locations on Barrington Motor
Sales’ computer network. The e-mail was foundear®Bransky’s local hard drive in an orphaned,
but not deleted, storage file and also on a nétward drive that had been manually backed up.
Stratton further stated: “[@mple word search of the Barrington Motor Sales computers would

have uncovered the e-mail stored on the network server. This word search could be completed
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within the native Microsoft windogisearch function, and couldiredertaken by an individual with
no advanced computer knowleddge.”

Despite the fact that they had complained ghaintiff's original filing lacked the specific
information, which plaintiff then provided in it®sponse, defendants inexplicably argued in a
motion to strike plaintiff's pleading that thewt should disregard this evidence because it was
raised for the first time in plaintiff's reply. €hcourt denied that moi, but allowed defendants
to file a sur-reply. Defendants argued that tifelure to produce the e-mail is plaintiff's fault
because it did not identify the parameters efalectronic discovery it sought as Principle 2.01 of
the Seventh Circuit Electronic Discovery Pilob&ram now requires. Defendants also dispute the
fact that this e-mail was readily accessible to a layperson such as Sean Bransky. Mr. Bransky
submitted his own affidavit where he states thattteampted to perform a word search for the e-mail

in question using search terms contained within that e-mail, but was unable to aécess it.

IV.  Are Sanctions Warranted?

Before undertaking further analysis of thisglite between the parties, the Court has a few
observations to make. The first is that thekdbof this case, as well as the numerous motions
which have been filed in the brief time this Cihas been engaged in discovery management, reveal
that the parties are either unwilling or unabledonmunicate effectively with one another about
discovery conflicts. Second, both sides have been unwilling to consider compromising on their
respective litigation positions despite the mounting cost of this lawsuit. This joint intransigence is

more responsible for the dispute that the Coudtmaw resolve than any one action taken by either

%pps reply, Exh. B., dkt. 230.
3Defs’ surresponse, Exh. E, dkt 238.
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party.

The first issue for the Court is whether plaintiff's discovery request fairly encompassed the
e-mail message, even if it existed only in electtdarm. We find that it did. The plaintiff asked
for hard copies of responsive documents in edeatrstorage. Defendants apparently interpreted this
request to mean only those documents that vidirie £xtant form on their computer desktops. But
such a narrow interpretation of plaintiff's requigstores the requirements of electronic discovery.
This position also ignores the history betweenpitagies in this case. Defendants were aware that
plaintiff believed the e-mail correspondence existduch had not been produced since last fall.

This is the reason why the Courtrpitted the search in the firstgge. To claim now that plaintiff

is at fault for not telling defendants how to search their computer system is specious. Defendants
were on notice that plaintiff believed the production was inadequate and apparently did nothing
further to locate additional electronic discovery until plaintiff forced the issue.

The burden is not on plaintiff to figure out atirelevant information might be stored on
defendants’ computers. Federal Rule of Civildedure 26(b)(1) states plainly that “[p]arties may
obtain discovery regarding any nonprivileged matterithaievant to any party’s claim or defense
including the existence, description, naturestody, condition, and location of any documents or
other tangible things and the identity and location of persons who know of any discoverable
matter.” Rule 26(b)(2) exempts from disclosurediszovery of “electronically stored information
from sources that the party identifies is re@sonably accessible because of undue burden ofPcost.”
Even then, a court may nonetheless order such discovery, or specify conditions under which it

should be produced. THeule, thus, places the burden on the party responding to discovery to

“*Fed.R.Civ.P. 26(b)(1).
°Fed.R.Civ.P. 26(b)(2).
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identify whether there may be materials responsive to discovery requests that are stored on its
system, but because of burden or cost are not reasonably accessible.

In this case, that did not happen. Instetdendants apparently pulled only materials that
were still available on employeedesktops and made mffort, at least not one that has been
explained to this Court, to look any furtheven when they became aware that there was a
possibility that there may be missing documeAithough Mr. Bransky may not have the necessary
expertise to have found the document - which m@&son a back-up tape or in other more remote
storage but, instead, was on his own hard drive, as well as on defendants’ network server -
defendants were obligated to search those drives tnughly than they apparently did or explain
why such a search would be too burdensomelyomsdifficult and, therefore, should be excu$ed.

Thus it is obvious to the Court that the document in question could have been produced with
minimal effort. The question left to decide what sanction, if any, should be assessed for
defendants’ failure to produce iT.he Court already has allowedpitiff's counsel to interrogate
Mr. Bransky further about this e-mail if he chooses to do so. Plaintiff, however, is seeking a more
significant sanction. It has asked that the Court shift the entire burden of the search onto defendants.

The Court’s authority to sanction a party faaabvery violations is provided for both in Rule

37, which is directed at a party’s failure to obey a court drdad in a court’s inherent authority

8t is true that the adoption of the Seventh difswPilot Principles on Electronic Discovery encourage
early and substantive communication between the palt@msg areservation and the parameters of searches for
responsive electronic documents. This Court enthusadigthas endorsed and applied those principles in cases
before it. However, the question presented here doesaquite the more explicit guidance on electronic discovery
that these principles provide. It is far more ba&iparty cannot simply provide documents which are easily
obtained and then assert that they have produced everything that is responsive to the request. The plain language of
Rule 26 makes it clear that if other relevant and responsive documents exist (or may exist), the party must say so and
then say why those documents cannot or should not be produced.

’Fed.R.Civ.P. 37.
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to manage and ensure the expediiresolution of cases on its dockéthe purpose of sanctions

are to eliminate any prejudice to théet party and to deter future miscondu. sanction must

be proportionate to the circumstansesrounding the discovery violatidhAlthough the motion

is styled a motion pursuant to Rule 37, plairtifés no actual court order which was violated and

the Court does not know of one.IR®7, therefore, is not applicable. Instead, defendants failed to
produce a clearly relevant and accessible document because, as the Court already has found, they
did not take adequate steps to ensure tleat tlad complied with Rul26 when they answered
plaintiff's discovery request. Further, even aftevas clear to defendants that plaintiff believed e-
mail documents were missing from the productibay did nothing to supplement their production.
Plaintiff's claim that this was a deliberate dearsby defendants to avoid discovery of the document

is not supported. Although it is true that had the Court allowed the broad privileges asserted by
defendants to shield the production, the docunmet not have surfaced, but we cannot find that
this conduct, standing alone, supports a finding that the conduct was deliberate.

Plaintiff's case has not been unduly prejudiogdefendants’ conduct only because plaintiff
searched defendants’ computers at its ownmsg@and found the document. But had plaintiff not
offered to do this, this document would neveive been produced. Plaintiff (and the Court)
expended additional time and effort on this matter and plaintiff incurred significant additional
expenses. To allow defendants to walk away scot free from such an obvious discovery violation

would be unfair. The document is an important aneé there is really no excuse for the failure to

8Chambers v. Nasc601 U.S. 32, 50-51 (1991Barnhill v. U.S. 11 F.3d 1360, 1367, 1368 n. 8 (7th Cir.
1993).

°See Nat'l Hockey League v. Metro. Hockey Club, #&7,U.S. 639, 643 (1976)(noting punitive and
deterrent purposeMarraco v. General Motors Corp966 F.2d 220, 227 (7th Cir. 1992).

%arnhill, 11 F.3d at 1367.
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produce it.

The Court finds that the appropriate sanctiotoishift half of the cost of the electronic
discovery search to defendants. The Court dodsahiet/e that shifting the entire cost is appropriate
given that plaintiff only found one document (howesignificant) from thaeffort. Accordingly,
the Court grants the motion in pamnd denies it in part [dkt. 219]. Plaintiff is to submit a bill of
costs by June 1, 2011. All matters before the Gwawing been resolved, the referral will be closed
after the bill of costs has been granted.

IT IS SO ORDERED.

ENTERED: May 24, 2011 /w

UNITED STATES MAGISTRATE JUDGE
Susan E. Cox
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