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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DEREKLEWITTON, )
)
Haintiff, )
) CASENO.07C 4210

V. )

) JudgdérobertM. Dow, Jr.
ITA SOFTWARE, INC., )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

Before the Court are two motions filed byaltiff Derek Lewitton: (1) a motion for an
order to show cause why Defendant ITA Software should not barhetthtempt [59], and (2) a
motion for leave to join Google, Inc. as a thpdary defendant [61]. For the reasons set forth
below, the motion for an order to show causd &r contempt order [59] is denied, and the
motion to join Google [61] is denied withoutegudice. In addition, the Court sets forth the
timing and terms (the “how and when”) under whielaintiff may exercis¢he stock options to
which he is entitled under th@@ourt’s (and the Seventh Circuit’glior orders and rulings.
l. Factual and Procedural Background

This case concerns Plaintiff Derek Lewittonight to exercise stock options that he was
granted while an employee of Defendant ITA Software. On April 14, 2005, ITA — an airline
information technology and services providernd dewitton executed an employment contract
(the “employment contract” or “employment ktt), pursuant to whit Lewitton became ITA’s

vice president of saleslhe contract provided that:

1 A more detailed exposition of the facts in this case is set forth in the Court’s memorandum opinion and
order granting Plaintiffs motion for summary judgment [47] and in the Seventh Circuit's opinion
affirming this Court’s decision (seeewitton v. ITA Software, Inc585 F.3d 377, 378-380 (7th Cir.
2009)).
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[ITA] will grant [Lewitton], subject to approval by the ITA Board of Directors,

qualified stock options to purchase up2@0,000 shares of ITA common stock,

pursuant to ITA’s Stock Option Plan. The esise price will [be] equal to the fair

value of the stock on the date the opt are approved by the Board. These

options will vest as follows[:] in equahonthly installments of 5,556 shares each,

on each anniversary of [Lewitton’s] emptognt for the next three years, except

that the first twelve months of optiongill all vest at [Lewitton’s] one-year

anniversary.
[See 1, Ex. A to Ex. 1, at 1.JThe contract added that uptermination of employment, “all
rights to unvested stock options will terminatel dhe disposition of all vested but unexercised
options will be subject tahe Stock Option Plan.” Id., at 2-3.] ITA’'s Board of Directors
subsequently approved an optiaggaint to Lewitton at $10 per ate. According to the Stock
Option Plan, the options were to expire 10 ydéams the date on which they were granted.

Lewitton’s employment at ITA ended on W&1, 2007. (The cause and manner of the
termination are unclear and do not appear tgdrenane to the current dispute.) ITA informed
Lewitton upon his termination that meust exercise all options with®0 days of his departure.
As of August 17, 2007, Lewitton exercised stamptions to the extent permitted by ITA,
purchasing 34,722 shares of ITA common stodkewitton subsequently sought to exercise
options for additional shares, but was not allowed to do so.

Within 90 days of his departure from ITAgwitton filed suit inthe Circuit Court of
Cook County, lllinois, seeking diaratory relief as to his righto exercise options to the
remaining ITA shares. Lewitton alleged in his complaint that, as of the termination of his
employment with ITA, he possessed vesked unexercised right®o 138,889 shares of ITA
common stock (calculated by multiplying the 5,55@rsks that vested after each of the 25
months that Lewitton was employed by ITA)%it0 per share. Subtracting the 34,722 options

that he was permitted to exercise from the 138&&%es to which he claimed to be entitled,

Lewitton asserted a right to purchaseadditional 104,178 shares of ITA stock.



ITA removed the suit to federal court daly 26, 2007. On July 31, 2007, Judge St. Eve
entered an “Agreed Order” [14] submitted by the parties. The order stated:

If the district court determines that at the date Lewitton’s employment with ITA

terminated, Lewitton had vested optidogourchase in excess of 34,722 shares of

ITA common stock (the “Disputed Shared)A agrees that it will not assert that

Lewitton’s right to purchasthe Disputed Shares expiredthat he is barred from

purchasing them because the option to purchase the Disputed Shares was not

exercised or the shares purchased withnety days following the termination of

his employment with ITA.In the event that Mr. Lewitton is determined to have

been entitled to exercise opi®mto purchase Disputed Shardr,. Lewitton and

ITA agree thatthe district court’'s order willdetermine how and when Mr.

Lewitton may purchase any or all of the Disputed Shares.
[14 (emphasis added).] Lewitton filed a motifor summary judgment [22], arguing that there
was no genuine issue of material fact in disputd that he was entitled as a matter of law to
exercise his options to purdethe 104,178 disputed shares.

The case was transferred from Judge St.tBwhis Court on December 6, 2007, as part
of this Court’s initial calendar. [See 29.] Tl@surt set an initial stas hearing for January 11,
2008. At the initial status hearing, it was et that discovery would be stayed pending
disposition of Lewitton’s motiorior summary judgment. The parties made reference to Judge
St. Eve’s July 2007 order [14] indhinitial joint satus report that thefjled shortly before the
January 11 status hearing [see 3Bt never again mentioned thader, either in their briefing
on the summary judgment motion (see [23], [32], [38]) or in any post-judgment motion.

The Court granted summary judgment imdaof Lewitton on September 29, 2008. [See
47.] In so doing, the Court noted that ITAgril 14, 2007, employment contract with Lewitton
was a fully integrated, unambiguous documeat tiranted Lewitton 200,000 options that were

subject to forfeiture upon fulfilment of twondependent conditions: (1) that Lewitton was

terminated within the first year of his employmemt (2) that certain pgormance goals were not

2 This case was one of approximately 240 in whictustaearings were held during the week of January
7-11, 2008, as the Court tried to familiarize itself with all of the civil cases on its newly formed docket.



met as of the end of anitial employment assessment eli [See 47, at 14.] The Court
determined that none of the 200,000 options waibject to forfeiture pursuant to either
condition. [Seeid. at 14-15.] Accordingly, the Coufteld that Lewitton was “entitled to

purchase 104,178 additional shares of ITA camnstock at a price of $10 per share, in
accordance with the terms oktemployment letter.” [Sed. at 16.]

ITA did not file a motion to amend or altéhe judgment pursuant to Federal Rule of
Civil Procedure 59(e), but ratheppealed the Court's decisido the Seventh Circuit. See
generallyLewitton v. ITA Software, Inc585 F.3d 377 (7th Cir. 2009). On appeal, ITA argued,
inter alia, that this Court incorrectly interpreted theayment contract witmespect to whether
Lewitton was entitledo the 104,178 sharedd. at 380-81. ITA argued ithe alternative that,
should the Seventh Circuit affirm this Court’sdrpretation of the cordct, the case should be
remanded to determine “whether ‘th[e] optionssinibe exercised within ninety days, or some
other defined period of time, @re invalid altogether.”ld. at 381-82. ITA’s argument rested
on an interpretation of Delaware state law tlegjuires any instrument granting a stock option to
state the time period during whitte option must be exerciseltl.

The Seventh Circuit affirmed this Courfsdgment that Lewitton was entitled to the
104,178 disputed optionsLewitton 585 F.3d at 382. In adde#sg ITA’s argument that a
remand was necessary to detemrtime time frame for exercising the options, the Seventh Circuit
stated:

ITA’s request for a remand is puzzling/gh its agreement — memorialized by the

district court in an agreed order — that in the event the court found Lewitton was

entitled to exercise more than 34,722 shares, ITA would not argue that the options
were invalid because they were not exercised within 90 days of his termination.

By assenting to thagreed order, ITA waived amght to raisethat argument on

appeal SeeRepa v. Roadway Exp., Inel77 F.3d 938, 942 (7th Cir. 2007)

(noting that waiver is the intdnhal abandonment of a known right)T A further
agreedthat “the district court’s order will determine how and when Mr. Lewitton



may purchase any or all of the Disputed Share3lie court failed to specify a

date by which Lewitton must exercise his remaining options, but there is nothing

in the agreed order saying that thewlgment must conform to ITA's view of

Delaware law. Instead diling a motion to correcthe judgment pursuant to

Federal Rule of Civil Procedure 59(e), ITéquests a remand for the district court

to resolve ahypothetical conflicthat may ariseif ITA refuses to allow Lewitton

to execute the district cais judgment by exercising higptions. Should that day

arrive, Lewittonmay look again to the courts resolve the conflict
Lewitton 585 F.3d at 382 (emphasis added). Thus,Sbventh Circuit held that, by entering
into an agreement that was subsequently emtddia judicial order, ITA waived not only its
right to require Lewitton to exercise within 90ydabut also any othewontractual rights that it
may have been able to assert to enforce a timit on Lewitton’s exercise of his options —
agreeing instead that thistrict courtwould decide “how and vén” Lewitton could purchase
the 104,178 sharesld. ITA did not seek rehearing or feme Court review of the Seventh
Circuit's judgment.

For more than eight months after the S$gkieCircuit affrmedthe grant of summary
judgment in favor of Lewitton [47], the dockettinis case remained inactive. One might have
anticipated that during that time Lewitton would have taken steps “to execute the district court’s
judgment by exercising his options,” deswitton 585 F.3d at 382, that ITA would have allowed
him to do so, and that the parties would have ghe& separate ways. But that did not occur.
Instead, no action was taken in regard ® aptions until after ITA announced on July 1, 2010,
that it was being acquired by Google.

After the ITA-Google merger was announcedwiteon advised ITA that he intended to
exercise the 104,178 options. ITA then took thetpposthat Lewitton should have exercised his
option rights earlier (the specificd ITA’s argument are discussed below) and, because he failed

to do so, was now too late. Consistent witht ghosition, ITA filed suit in Massachusetts state

court in July 2010 seeking a de@ton that the options that Ww&ton was entitled to exercise



under this Court’'s (and the Sevier€ircuit’'s) decisiondhad expired and were no longer valid.
Around the same time, Lewitton filed a motion beftris Court [59] seekg an order to show
cause why ITA should not be hdld contempt for failure to acaply with the Court's summary
judgment ruling, as affirmed by éhSeventh Circuit. Lewitton tier filed a motion [61] asking
the Court to join Googlas a third-party defendain this case.

Il. Analysis

A. Lewitton’s Motion for an Order to Show Cause Why ITA Should Not Be
Held in Contempt for Failing to Comply with the Court’s Order

1. The Contempt Motion

In his motion for an order to show causkeywTA should not be helth contempt [59],
Lewitton contends that ITA has willfully refuséa comply with this Court’s summary judgment
ruling, in which the Court deternmad that Lewitton was entitldd exercise the 104,178 disputed
options. The motion requests rélie the form of a stay of the impending ITA-Google merger,
an injunction preventing ITA from filing other lawsuits relatedthe Court’s orders, and an
award of attorneys’ fees and costs. For the reasons below, Lewitton’s motion [59] is denied.

A party may be held in contempt of a judicorder when: “(1) the Order sets forth an
unambiguous command; (2) [the parviolated that command; Y3the party’s] violation was
significant, meaning it did not substally comply with the Orderand (4) [the payf failed to
take steps to reasonabl[y] and diligently comply with the Orderiina Tek Il, L.L.C. v. Klerk’s
Plastic Indus., B.V.525 F.3d 533, 542 (7th Cir. 2008) (internal citations omitted). The party
moving for a contempt order bedre burden of establishing thaetfour-part contempt test is
satisfied by clear and convincing evidente. Here, Lewitton argues that ITA should be held in
contempt because “[t]here is no question 1i# was aware of, and has violated, the Court’s

command that Lewitton be granted the righptochase 104,178 shares of ITA stock.” [59]



The Court first examines whether Lewittonshestablished that ehsummary judgment
order [47] set forth amnambiguous command. SBema Tek I] 525 F.3d at 542. As stated
above, the order [14] signed by Judge St. Evéulg 2007 essentially preserved two issues for
this Court to determine: (1) whether Lewiithad a right to the 104,178 shares; and if so, (2)
“how and when” Lewitton was to purchase thosareh. Regrettably (in hindsight), the Court’s
opinion granting Lewitton’s motion for summary judgnt [47] addressed only the former issue,
ruling that Lewitton was entitletb the 104,178 shares accordindhe terms of the employment
contract {.e., the terms describing the number of optitmsest during each month of Lewitton’s
employment). The opinion did not resolve “hawd when” Lewitton wat exercise his rights
to those shares. At the time that it issuedogtiaeion [47], the Court wasot mindful of the July
2007 order [14], and neither pariyok any action to call that ordéo the Court’s attention,
either in the summary judgmentidfing or in a post-judgment motion.

Because the opinion was silent on “how aneémwhLewitton was to exercise his options,
it naturally did not set forth an unambiguous comch#o that effect. The first element of the
contempt claim test thus is not satisfiedTA cannot be held incontempt for preventing
Lewitton from exercising his rights as of a eémtdate because the Cbhad not yet determined
that date as of the time that Lewitton filed lwontempt motion [59]. Accordingly, the Court
denies Lewitton’s motion [59] for an ondi® show cause and a contempt finding.

2. Determination of How and When Lewitton Must Exercise His
Options to the 104,178 Shares of ITA Stock

The disposition of the contempt motion is only the beiig — not the end — of the
dispute that the parties have addressed in this please of the case. It is at least strongly
implicit in the Seventh Circuit'€haracterization of &hypothetical conflict’that the court of

appeals anticipated that the parties likely woulork out an arrangeme for exercising the



options on their own. Nevertheless, the courtppfeals did note expresslyathif such a conflict
materialized, “Lewitton may look again toetlcourts to resolve the conflictewitton 585 F.3d
at 382. That time has now come. As this pratsthe litigation evolved through briefings and
hearings, the parties increasingly devoted thg@n#on to the yet-unretved question of when,
if at all, Lewitton couldexercise his options.

ITA has taken the position that a 90-day periadefcercising the options still applies. In
its opposition to Lewitton’s contempt motion, ITA stated that it was “fully prepared to allow
Lewitton to exercise within th@0 days, and Lewitton’s failure xtuate that right precludes any
possibility that ITA be held inantempt.” [70, at 6.] That position is untenable for at least two
reasons. The first is practical: 90 days fromemh The Seventh Circuit’s decision? The lapse
of time for filing a petition for rehearing? Tiesuance of the mandate? The expiration of the
time for seeking Supreme Court review? There is no principled wayteeathat question, and
ITA cannot be permitted simply to choose a dateobthe air. The second is legal: the Seventh
Circuit’'s waiver ruling Lewitton 585 F.3d at 382) is law of the case. Bealytical Eng’g, Inc.

v. Baldwin Filters, Ing.425 F.3d 443, 454 (7th Cir. 2005) {mg that law-of-he-case doctrine
mandates that “when an issue is once litigated and decided, that should be the end of the
matter”). Although ITA argues that it would beequitable to allow Lewitton to now receive a
windfall for having “slept on his rights,” the Court finds that it would be equally inequitable to

penalize Lewitton for not exercising the opti@ssof a deadline thétte Court never set.

% Any attempt by the Court to place Lewittondssentially the same financial position that he would
have been in had he exercised his options at anredalie — for example, within 90 days of the Court’s
initial ruling or 90 days of the court of appeals’sid®n — founders on law-of-the-case grounds as well.
In declaring the rights of the parties, this Couttedmined, and the Seventh Circuit affirmed, Lewitton’s
option rights to 104,178 shares, not his rights tostileeof 104,178 shares as of a certain date. See [47];
Lewitton 585 F.3d at 382. To be sure, the parties could agreedto such a disposition, but the Court
is not in position to order such a result on equitable grounds.



Lewitton argues that the 10-yeperiod under the Stock Opti Plan still controls the
timing for the exercise of his options. [Seeg.,Pl.’s Reply Br. 73, at 8 (asserting that “the
Court’s judgment order did nabntain a deadline that would change the 10-year expiration of
Lewitton’s options”).] That positio also is untenable. To thetert that it relies on the final
clause of the Court’s ruling that Lewitton isntéled to purchase 104,178 additional shares of
ITA common stock at a fme of $10 per sharén accordance with the tms of the employment
letter’ [47, at 16 (emphasis added)], the argumentgendre into the opion than context will
permit. As noted above (at Buprg, the parties’ summaryjudgment briefing focused on
Lewitton’s request for a declaraih concerning his assertedjt to the 104,178 shares of ITA
stock and ignored altogether the question of “how and whewitton was to purchase those
shares (if the Court foundahhe was entitled tdo so). The referenda the Court’s ruling to
the “employment letter” thus pertained only ttte humber of shares to which Lewitton was
entitled, not to the manner in whitthose shares could be purcha$ed.

Given the reference to the employment lett&itton at least initially had a colorable
basis for presuming from the Court’s opiniorattlihe 10-year expiration period continued to
apply. However, whatever faith he may have ipuhat reading of thi€ourt’s opinion surely
evanesced once the Seventh Circuit held that ‘filivéher agreed [in the Agreed Order] that ‘the
district court’s order will detenine how and when Mr. Lewitton maurchase angr all of the
Disputed Shares.Lewitton 585 F.3d at 382. Thedic of the Seventh Circuit’'s determination

that the agreement constituted a waiver appliealggto Lewitton as to ITA given that Lewitton

* The employment letter, which referenced the Spkion Plan in which the 10-year expiration period
was specified, stated in pertinent part that thptions will vest as follows[:] in equal monthly
installments of 5,556 shares each * * *” It was according to that term of employment that the Court
determined the number of shares that Lewitton was entitled to puréleasb,$56 options that vested

over the course of the 25 months that he was employed amounts to 104,178 shares).



also agreed to entry of the order and its ter@isaply put, just as ITA waived its contract-based
arguments by “assenting to the agreed order” entered by Judge St.eiwtofy 585 F.3d at
382), so too did Lewitton; and juss ITA agreed that the disiticourt was to determine the
“how and when,” so too did Lewitton.

ITA submits that “the law properly requiresr@nty in * * * matta's [regarding option
expiration dates].” [70, at 9 (citinglarisasch v. Gillette Co521 F.3d 68, 73 (1st Cir. 2008)).]
It is for that very reason that, once the partsaived any contractual rights that otherwise may
have dictated the “how and when” — as Beventh Circuit has held they did (&esvitton 585
F.3d at 382) — they should have called the Court’s attention to its obligation to set the terms
according to which Lewitton must exercise the apsi. But the Court sees no basis for charging
the failure to one side or the otHer.

In view of the parties’ dispute regarditige expiration of Lewton’s ITA options, the
Court will now resolve the issue assigned to it by agreement of the parties in 2007 in regard to
“how and when” Lewitton must exercise the optiongSee 14.] The Court’s authority to do so

is set forth in the Declaratory Judgment Act, vihirovides that: “[flurter necessary or proper

®> |TA urges the Court to read the July 2007 order [@4]ght of the negotiations that led to its entry.

[See Def.’'s Supp. Br. 91, at 3-6.] But any attefmptITA to rely on extrinsic evidence purporting to

show the parties’ intent not to waive the 90-dayiquk— but instead merely to toll that period — is
unavailing. The July 2007 order [14] entered by JuBifyeEve is not a private contract, the meaning of
which may be subject to understanding through condidaraf extrinsic evidence of the parties’ intent.

Had the parties simply entered into a private tollggeement, ITA’s argument might not be futile. But

once the parties’ agreement was presented to and accepted by the Court, it became a binding judicial
order. And there is no suggestion in the record dhdpge St. Eve was privy to the parties’ negotiations

prior to the submission of the proposed order.usTHike the Seventh Circuit, this Court confines its
reading of the Agreed Order [14] to the language set forth in its text_eSdon 585 F.3d at 382.

Similarly, ITA’s suggestion suggests that enforcing Lewitton’s right to purchase shares at this time would
create inequity between Lewitton and every other ITAoopholder is not persuasive. The Court is not
aware of any other ITA option holder who (1) haditigate to determine the number of shares to which

he was entitled or (2) entered into a judicial ordespant to which the court was to determine how and
when he was to exercise his share purchase rightsthid$®has not established that Lewitton stands to be
treated differently than argimilarly situated TA option holder.
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relief based on a declaratory judgment or decmay be granted, after reasonable notice and
hearing, against any adverse party whose rigat® been determined by such judgment.” 28
U.S.C. § 2202. The statute thus permits “deatayajudgment [to] be wed as a predicate to
further relief.” Powell v. McCormack395 U.S. 486, 499 (1969). Accordingly, the Seventh
Circuit has affirmed a three-judge district dopanel’s issuance of a peanent injunction eight
months after the district couréndered declaratory relief (which relief the U.S. Supreme Court
had affirmed in the interim) “in order togiect and effectuate ifgrevious judgment.”"McCann

v. Kerner 436 F.2d 1342, 1343 (7th Cir. 1971) (internal quotation marks omitted). Sister
circuits similarly have affirmed districtoart decisions ordering fther relief pursuant to
declaratory judgments. Seg, Gant v. Grand Lodge of Tex2 F.3d 998, 1001-02 (10th Cir.
1993) (holding that § 2202 authorized court suesfurther ruling to enforce prior decreldirn

v. Hardart Co. v. Nat'l Rail Passenger Cor843 F.2d 546, 548 (D.C. Cir. 1988) (affirming
subsequent grant of relief following declangtjudgment on ground thgt2202 “carries out the
principle that every court, witfew exceptions, has inherent powerenforce its decrees and to

make such orders as may be necessaryetaler them effective” (quoting E. Borchard,
Declaratory Judgmentd41 (2d ed. 1941)Rincon Band of Mission Indians v. Harrigl8 F.2d
569, 575 (9th Cir. 1980) (affirming strict court’'s grant of declatory relief and holding that
“[i]f further relief becomes necessary at a lgtemt, however, * * * both the inherent power of
the court to give effect to itswn judgment * * * and the Deatatory Judgment Act * * * would
empower the district court to grant suppéeral relief” (internal citations omitted)Edward B.

Marks Music Corp. v. ChareK. Harris Music Pub. C9.255 F.2d 518, 522 (2d Cir. 1958)

(holding that under 8 2202 a later demand for moyetief based on declaration of a party’s

11



rights is proper unless barred laches, and that 11-year delayseeking further relief did not
constitute laches).

The Court therefore invokes its authority —igvhauthority, the Cotimotes, was forecast
both in the July 2007 order entered by Judge . &hd in the Seventh Circuit decision in this
caseLewitton 585 F.3d at 382 — to give effect to isor declaration that Lewitton was entitled
to exercise his options. As thow” Lewitton may exercise hioptions, the Court hereby rules
that Lewitton must tender to A'the funds necessary to exexeiany or all 104,178 options at
$10 per share and otherwise comply with tigigations of every other ITA option holder
seeking to exercise options. As to “whebéwitton may exercise his options, the Court
determines that in view of thgercolation of this issue for a period of months, 60 days from the
date of this decision is more than adequate time within which to exercise the options if Lewitton
chooses to do sb.

B. Lewitton’s Motion to Join Google as a Third-Party Defendant

Lewitton also has filed a matn [61] seeking to join Google as a third-party defendant
pursuant to Federal Rule of Civil Procedure 19(a) and seeking to enjoin Google from completing
the closing of any purchase of or merger WikA prior to the Courts ruling on the contempt
order motion [59]. Lewitton argues that besayl) the merger between ITA and Google is
“impending” and (2) Google’s absence from thet would prohibit te Court from rendering

complete relief, Google is a necessary party ¢osthit. Lewitton furtheargues that if the Court

® The Court declines to award attorneys’ fees or costs to Lewitton, as he has requested. As the foregoing
discussion indicates, both parties could have takenuresa$o avoid the circumstances that turned the
“hypothetical conflict” identified by the Seventh Circuit into the live dispute now before the Court.
Having determined that it would be unfair to pin th@me for the delay in resolving the “how and when”

issue on either party, it would be equally unfaifdist the litigation costs associated with the disposition

of that issue entirely on one side.

12



does not enjoin the merger and it goes forwéfd might be a shell corporation from which
Lewitton would be unable to obtain substantive relief.

The merger between Google and ITA remainder regulatory scrutiny and has not yet
been consummated. The issue of whether Googleécessary party pursuant to Rule 19 is thus
not ripe. See. Austin Coalition Community Council v. SBC Communications, 1869 WL
955910, at *2 (N.D. Ill. Jan. 26, 1999) (holding tHafnless the merger is approved, there is no
justiciable controvess over this action”),aff'd, 191 F.3d 842 (7th Cir. 1999)Furthermore,
given that the Court (1) has given Lewitton @88ys to exercise his option rights, and (2)
previously granted Lewitton’snotion [102] for advance noticéhat a merger closing is
imminent, Lewitton’s rights with spect to exercising his options prior to the merger (or taking
steps to protect those rights pastrger, as necessary) have bpeserved. [See Pl.’s Reply Br.
94, at 5 (acknowledging “the fact that a rulinglagwitton’s contempt motion against ITA prior
to closing may obviate the need for joinder @ogle”).] Lewitton’s moton to join Google [61]
therefore is denied without prejudice.

Ill.  Conclusion

For the foregoing reasons, Plaintiff Lewittom'®tion for an order to show cause and for
a contempt finding [59] is denieahd Plaintiff's motion to joinGoogle [61] is denied without
prejudice. In addition, Plaintiff is given 60 ddysm the entry of thisnemorandum opinion and
order to exercise his rights the 104,178 shares to whide is entitled undehis Court’s (and

the Seventh Circuit’s) prior opioins in the manner set forth above.

N>~

Dated: November 30, 2010

RoberiM. Dow, Jr.
UnitedState<District Judge
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