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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

HARVEY N. LEVIN,

Plaintiff,
No. 07 C 4765

N N N N N

V.

LISA MADIGAN, individually, and as ) JUDGE DAVID H. COAR
ILLINOIS ATTORNEY GENERAL,

OFFICE OF THE ILLINOIS ATTORNEY

GENERAL, THE STATE OF ILLINOIS,

ANN SPILLANE, individually, ALAN

ROSEN, individually, ROGER P.

FLAHAVEN, individually, and DEBORAH

HAGAN, individually,

Defendants. )

MEMORANDUM OPINION AND ORDER

Plaintiff, Harvey Levin (“Le&in” or “Plaintiff’), a former Senior Assistant Attorney
General, brings an action against the State of lllinois, the Offitteedflinois Attorney General,
Lisa Madigan, individually and iher official capacity as Attoay General, and four senior
members of the Office of the lllinois Attorney Gealan their individual capacities (collectively,
“Defendants”), alleging that hsmployment was terminated on the basis of his age and gender.
Plaintiff's four-count complaint ge forth the following claims: agdiscrimination in violation of
the Age Discrimination in Employment ACADEA”), 29 U.S.C. § 61 (Count I), sex
discrimination in violation of ®e VII of the Civil Rights Actof 1964 (“Title VII"), 42 U.S.C.

§ 2000eet seq(Count Il), sex discrimination in violain of the equal protection clause of the
14th Amendment under 42 U.S.C. § 1983 (Count &y age discrimination in violation of the

equal protection clause of the 14th Amendment under 42 U.S.C. § 1983 (Count IV). Presently
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before this Court are three motions: (1) theéividual Defendants’ motion to dismiss [Dkt. 36],
(2) the issues pending from the first motiordiemiss filed by Defendants Lisa Madigan, the
Office of the Attorney General, and the Statéllofois [Dkt. 33], and (3) the second motion to
dismiss filed by Defendants Lisa Madigan, the Office of the Attorney @Gemad the State of
lllinois [Dkt. 58]. For the reasons stated be]dhe individual Defendants’ motion to dismiss
[Dkt. 36] is granted in part and denied in péne entity Defendants’ first motion to dismiss
[Dkt. 33] is granted in part and denied in part, and the entity Defendants’ second motion to
dismiss [Dkt. 58], which the Court construsesa motion for reconsideration, is denied.
FACTUAL BACKGROUND *

Plaintiff, Harvey Levin, a 62-year-old male, was employed as a Senior Assistant Attorney
General in the Consumer Fraud Bureau of teoik Attorney General’s Office at the time of
his termination on May 12, 2006. He was hiredmag\ssistant Attornegeneral on September
5, 2000 by Patricia Kelly, the Chief of ConseiniProtection, with t approval of Roger
Flahaven, the Deputy Attorney General for Civtigation. In 2002, Levin was promoted to
Senior Assistant Attorney General, the second lowest attorney position in the office.

Levin’s job performance was more than satisbry, and he consistently met or exceeded
his employer’s legitimate job expectations. e last performance review prior to his
termination, Levin received ratings of “Excedflgectations” in six of twelve categories and
“Meets Expectations” in the remaining categsri¢.evin was replaced by a less qualified,
substantially younger female. Around the same tinat Levin was terminated, Defendants also

terminated two other male Assistant Attorn&eneral who were overdatage of 50 and whose

! For the purpose of resolving Defendantstions to dismiss, th€ourt accepts the allegatisin Plaintiff's First
Amended Complaint as true and draws afigible inference in favor of PlaintifSee Tamayo v. Blagojevics26
F.3d 1074, 1081 (7th Cir. 2008).



work performances were satisfactory or bettdoth were also maced with younger, less
gualified females.

Defendants filed their first motions ¢tiismiss in November 2007, and in December
2007, this Court ordered the parties to addressipally whether, as a matter of law, an
Assistant Attorney General is an “employee” enthe ADEA and Title VII. On September 12,
2008, the Court held that Plaintiff was not exeifnpin employee status under either Title VII or
the ADEA because he was not appointed by the Attorney Genarah v. MadiganNo. 07 C
4765, 2008 U.S. Dist. LEXIS 84616, at *14 (N.D. Blept. 12, 2008). The Court now considers
the remaining arguments in Defendants’ initial motions to dismiss, as well as the second motion
to dismiss filed by Defendantsda Madigan, Illinois Attornegeneral, the Office of the
Attorney General, and the State of lllinois.

ANALYSIS

Defendants’ Second Motion to Dismiss

The Court first addresses the second amoto dismiss filed by Defendants Lisa
Madigan, lllinois Attorney General, the Office oktittorney General, and the State of Illinois.
Defendants move to dismiss Counts | and Il ofrRiffiis complaint, whichallege violations of
Title VIl and the ADEA, for lack of subject matter jurisdiction under Fed. R. Civ. P. 12(b)(1).
Title VII and the ADEA protect “employees” from unlawful employment practices, 42 U.S.C.
8 2000e-2; 29 U.S.C. § 623(a), yet exclude from coverage electedlsffiaid certain members
of their staffs.See42 U.S.C. § 2000e(f); 29 U.S.C. § 630(D)efendants argue that, given the
additional facts the Court mapnsider under their 12(b)(iotion, Plaintiff is not an

“employee” covered by Title VIl or the ADEA. PHiff contends that the issue of whether a



party is an “employee” under these statutemisthe proper subject af 12(b)(1) motion to
dismiss for lack of subject mattgirisdiction. The Court agrees.

In Arbaugh v. Y & H Corp.the United States Supreme Court held that the issue of
whether a party is an “employer” under Titlel Mlas an element of the party’s claim for relief
relating to the merits, not a jurisdictional regmment; therefore, that issue was not the proper
subject of a 12(b)(1) motion to dismiss ongdictional grounds. 546 U.S. 500, 516 (2006). In
reaching this decision, the Court reasonedtti@provision of Title VII dealing with the
definition of an “employer” “does not speak in jurisdictional terms or refer in any way to the
jurisdiction of the dstrict courts.” Id. at 515 (quotin@ipes v. Trans World Airlines, Ine@155
U.S. 385, 394 (1982)) (internal quotation marksttad). This observation led the Court to
identify a “readily administrable bright line:”

If the Legislature clearly states that a #ireld limitation on a statute’s scope shall count

as jurisdictional, then courend litigants will be duly insteted and will not be left to

wrestle with the issue. But whero@gress does not rank a statutory limitation on
coverage as jurisdictionalparts should treat the regttion as nonjurisdictional in
character.

Id. at 515-16 (citation and footnote omitted).

Applying that rule here, Congss’ failure to designate “employee” status as a threshold
jurisdictional issue means thiie Court should treat this rastion as nonjurisdictionalSee id.
Indeed, Congress included the definition of “eoygle” in the same section as the definition of
“employer” at issue i\rbaugh see42 U.S.C. § 2000e(f), and “has not suggested that the
definition of ‘employee’ has any greater gdictional significance #n the definition of
‘employer.” Harris v. Attorney Gen. of the U,$57 F.Supp.2d 1, 8 (D.C. Cir. 2009¢e also

Xie v. Univ. of Utah243 Fed. Appx. 367, 371 (10th Cir. 20@As with the fifteen-or-more

employees requirement addresse@ibaugh there is no indication that Congress considered



employee status to be a thresholdgdigtional requirement.”). Accordinglrbaughrequires
that the Court characterize Plaintiff's “employee” ssads a question relating to the merits of his
case rather than as a jurisdictional issue.

Defendants correctly point otltat Plaintiff fails to identify a case from the Seventh
Circuit or any district court itillinois which holds specificallyhat the question of whether a
party is an “employee” under Title VII or tHEA is nonjurisdictional. Nor has the Court
been able to find such a case. Neverthelesgdoan the clear rule stakt by the Supreme Court
in Arbaugh and its application by other circuitsittentical facts, the Court holds that the
guestion of Plaintiff's “employee” stas$ is nonjurisdictional. Evermircuit court toconsider this
issue has found accordinglfgee Harris 657 F.Supp.2d at 8 (applyidgbaughand concluding
that the “employee” requirement ®itle VII is nonjurisdictional);Townsend v. ShopB23 Fed.
Appx. 245, 250 (5th Cir. 2009) (“we hold that apption of Title VII's personal staff exclusion
does not present a lack of subject mgtigsdiction issue”) (footnote omittedXie, 243 Fed.
Appx. at 371 (“in light of theSupreme Court’s decision Arbaugh we now conclude that
employee status is an element of Dr. Xie’s T#leclaims rather than a matter of subject matter
jurisdiction.”) (footnote omitted). Because tissue of Plaintiff's “employee” status is
nonjurisdictional, it is not thproper subject of a Rule 12(b)(1) motion to dismiss for lack of
subject matter jurisdiction.

Instead of rejecting Defendants’ motion ogitt, the Court construes this motion as a
motion for reconsideration. Although Defendants ssgtjes alternative, they fail to cite a
Federal Rule of Civil Procedure under whitie Court may consider their motion for
reconsideration. Typically, courts consider motions for rddenation, which challenge the

merits of a district court’s decisionpder either Rule 59(e) or Rule 60(I8ee Mares v. Bushy



34 F.3d 533, 535 (7th Cir. 199Mtitchell v. BledsogNo. 06-624-DRH, 2010 U.S. Dist. LEXIS
8778, at *1-2 (S.D. lll. Feb. 2, 2010). Because Ddémts failed to file this motion within the
timeframe required by Rule 59(&)he Court must analyze their motion under Rule 60%&e
Kiswani v. Phoenix Sec. Agency, Iri84 F.3d 741, 742-43 (7th Cir. 2009).

Relief from judgment under Rule 60(b) ‘as extraordinary remedy granted only in
exceptional circumstancesPullen-Walker v. Roosevelt Uni263 Fed. Appx. 517, 518 (7th
Cir. 2008) (citingKarraker v. Rent-A-Cented11 F.3d 831, 837 (7th Cir. 2005)). Under Rule
60(b), courts may grant partiedie¢ on several narrow groundscinding mistake, inadvertence,
surprise, excusable neglect, ngwliscovered evidence, or frau8eeFed. R. Civ. P. 60(b).
However, “the rule is not intendéd correct mere legal blundersZash v. Ill. Div. of Mental
Health, 209 F.3d 695, 697 (7th Cir. 200@nd “[r]leconsideration is not an appropriate forum for
rehashing previously rejected arguments guarg matters that coultave been heard during
the pendency of the previous motiorCaisse Nationale Credit Agricole v. CBI Indug0 F.3d
1264, 1270 (7th Cir. 1996).

The basis for Defendants’ motion is thadh@nifest error of fac¢tcaused the Court to
conclude improperly that &intiff was an “employee” under Title VIl and the ADEA.
Defendants specifically challenge the Court’&divay that Plaintiff was not appointed by an
elected official and therefore failed to fall withime provisions excludmelected officials and
their personal staff members from thm@tection of Title VII and the ADEASee42 U.S.C. §
2000e(f); 29 U.S.C. 8§ 630(f). According tofeedants, Plaintiff migpresented the facts

necessary to the Court’s consialgwn of whether Plaintiff wasppointed by an elected official

2 As of December 1, 2009, Rule 59(#pwass a party 28 days after the entryjafigment in which to file a motion to
alter or amend a judgment. Previously, Rule 59(e) allowed only 10 days for the filing of such a motion. As the
Court entered the judgment at issue on September 12, 2008, and Defendants filed the instaoh@®atober 15,
2008, Defendants failed to file their motion within the proper timeframe under &itheld or the new rule.
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(namely, Attorney General James Ryan). HesveDefendants fail to provide evidence that
supports this serious allegatiomstead, Defendants essentialpackage the same arguments
already considered and rejected by this Colrtthat vein, Defendast motion revolves around
several documents they claim indicate Plaintiff's acknowledgment that he was appointed by the
Attorney General. These documents consist foirm Plaintiff signed, which is entitled

“Attorney General’s Rules of Bfessional Conduct Compliance ®taent Form” and states that
Plaintiff was “duly appointed to serve by AttesnGeneral Jim Ryan,” and two “certificates of
appointment” in Plaintiff's name—one issuedder Attorney Genek&yan'’s tenure, and

another issued by Attorney GeakLisa Madigan when she took office. Quoting from these
exact documents in support of their first motiordismiss, Defendants pointed out that “[t]he
certificate states that Harvey Levin ‘has beppointed Assistant Attorney General and is
authorized and empowered to execute and fulfill the duties of that Office according to the law,
and to have and to hold the said Office, vathof the powers, privileges, and emoluments
thereunto appertaining during the pleasure ofitierney General.” (R. 52, Defs’ Reply Br. in
Supp. of Defs’ First Mot. to Dismiss at 8-9.)

Invoking the same “certificates of appointnieagain here, Defendants argue that these
documents demonstrate that Plaintiff misleel @ourt by claiming that he was not appointed by
Attorney General James Ryan and by offering evie that he was hired by Patricia Kelly, the
Chief of Consumer Protection, withe approval of Roger FlahaveDeputy Attorney General of
Civil Litigation. However, Defendants neither present new arguments nor offer any evidence
that Plaintiff was not in fadtired by Patricia Kelly, withoutny participation by Attorney
General James Ryan. Perhaps Defendantsgsite with the Court’s legal conclusion that

Plaintiff was “appointed” by the dividuals who hired him, not by the Attorney Generals whose



names formally appear on his certificates of appeent. However, a Rule 60(b) motion is not
the proper vehicle for a challentgethe Court’s legal analysiSeeCash 209 F.3d at 697.
Defendants have failed to demonstrate that eiaegd circumstances justify the extraordinary
remedy of relief under Rule 60(b), and their mofimnreconsideration is therefore denied.
Il. Defendants’ Initial Motions to Dismiss

The Court now turns to the initial motions to dismiss filed by Defendants.
Defendants, Lisa Madigan, lllinois Attorney Gerletiae Office of the Attorney General, and the
State of lllinois (the “Entity Defendants”) amefendants, Lisa Madigaindividually, Ann
Spillane, individually, Roger Flahaven, indivally, and Deborah Hagan, individually (the
“Individual Defendants”) filed separate motionsdismiss. Before considering each motion
separately, the Court will addretbe issues common to both motions.

a. Legal Standard

On a motion to dismiss pursuant to FederdkeRi Civil Procedue 12(b)(6), the court
accepts all well-pleaded allegations in the pitiiatcomplaint as trueand draws all possible
inferences in favor of the plaiff. Fed. R. Civ. P. 12(b)(6)famayo v. Blagojevi¢tb26 F.3d
1074, 1081 (7th Cir. 2008). Under Federal Rul€wil Procedure 8(a)(2), a complaint must
contain a “short and plain statement of the claim shgwhat the pleader is entitled to relief.”
Ashcroft v. Igbal129 S.Ct. 1937, 1949 (200@)ternal quotation marks omitted). Accordingly,
to survive a motion to dismiss, a complaint naistply “state a claim that is plausible on its
face.” Bell Atlantic v. Twombly550 U.S. 544, 570 (2007). A claisplausible on its face if it
demonstrates “more than a sheer possiltitiag a defendant Baacted unlawfully.”lgbal, 129
S.Ct. at 1949. The plaintiff'sattual allegations need not beetdiled,” but they must include

more than “labels and conclusidms order to “give the defendarfdir notice of what . . . the



claim is and the grounds upon which it rest§wombly 550 U.S. ab55 (quotingConley v.
Gibson 355 U.S. 41, 47(1957)) (internal quotation marks omitted).

b. Sufficiency of Plaintiff's Pleadings

In both of their initial motiongo dismiss, Defendants argtieat Plaintiff has not pled
sufficiently detailed factual allegations to sweva 12(b)(6) motion to dmiss in the wake of
Bell Atl. Corp. v. Twomb|y50 U.S. 544 (2007). Defendant®wever, overlook the minimal
pleading standard required for plmyment discrimination claimsSee Tamayo v. Blagojevich
526 F.3d 1074, 1084 (7th Cir. 2008). Because Pthhds satisfied this standard, the Court
rejects Defendants’ argument.

Applying Twomblyto claims of employment disenination, the Seventh Circuit in
Tamayo v. Blagojevictacknowledg[ed] that a complaint must contain something more than a
general recitation of the elememtisthe claim,” but “reaffirmed the minimal pleading standard
for simple claims of race or sex discriminationd. at 1084;see also Velazquez v. Office of Ill.
Scy. of StateNo. 09 C 3366, 2009 U.S. Dist. LEXIS 101588, *5-8 (N.D. Ill. Nov. 2, 2009)
(describing the minimal pleading standard émployment discrimination claims affewombly
andTamay9. Twomblyestablished‘two easy-to-clear hurdles” for a complaint in federal court:
(1) the complaint must provide sufficient notioeenable the defendatat investigate and
prepare a defense, and (2) the allegations suggiest a plausible—not merely speculative—
right to relief. Tamay 526 F.3d at 108&uotingEEOC v. Concentra Health Servs., 496
F.3d 773, 776 (7th Cir. 2007)). Even after legghtened pleading standard set forth in
Twombly a complaint alleging employment discrimation “need only aver that the employer
instituted a (specified) adverse employment acigainst the plaintiff on the basis of her sex.”

Tamay( 526 F.3d at 1084. The complainant “need not allege eitbdadtitual or legal



‘elements’ of a prima facie case undlee employment-discrimination laws3impson v. Nickel
450 F.3d 303, 305 (7th Cir. 2006) (citifgvierkiewicz v. Sorem&34 U.S. 506 (2002)).
Explaining the minimal pleading standard regdifor employment discrimination claims, the
Seventh Circuit has noted that “[p]eople hawesonably clear ideas bbw a racially biased
person might behave, and a defendant respondingdtiegyation of racial lais can anticipate the
sort of evidence that may be broughb&ar and can investigate the clainCbncentra 496 F.3d
at 782. Moreover, “once a plaintiff alleging illegalstirimination has clarified that it is on the
basis of her race, there is no further information ihabth easy to provide and of clear critical
importance to the claim.1d. An allegation that states “quitgenerally,” “I was turned down for
a job because of my race” is sufficient to survive a 12(b)(6) motion to distdiss.

Contrary to Defendants’ argument, Pldintias satisfied the minimal pleading standard
for his sex and age discrimination claims. Pléiafleges that he is a 62-year-old male who was
meeting his employer’s legitimate expeatas, when he was nonetheless terminated and
replaced by a substantially youngess qualified female employe®laintiff also pleads that,
around the same time that his employment was terminated, Defendants terminated two other
male Assistant Attorneys General who were dkierage of 50 and whose work performances
were satisfactory or bettePlaintiff alleges that, like him, these employees were replaced by
younger, less qualified females. Although Plairdifify had to plead that he suffered an adverse
employment action on the &ia of his sex or agege Tamayb26 F.3d at 1084, Plaintiff
nonetheless pleads facts suppayta prima facie case under €iWll and the ADEA. These
facts certainly provide Defendants with suffidi@otice to investigatand prepare a defense
against Plaintiff's claimsSee id.Moreover, “it is difficult tosee what more [Plaintiff] could

have alleged, without pleading evidence,upport [his] claim that [Jhe was discriminated
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against” based on his sex or adé. at 1085;see Heinze v. S. lll. Healthcamdo. 08-672-GPM,
2010 U.S. Dist. LEXIS 3931, at *11-12 (S.D. lll. Jan. 19, 2qp®Yintiff's age and gender
discrimination claims survived a 12(b)(6) motiordiemiss where she pled that she was female,
over fifty years old, performed her job satisfactorily, was terminated, and was replaced by a less
qualified male employee eleven years younger thar’her).
Defendants next argue thaakitiff has pled himself out afourt by alleging facts which
demonstrate that he has no clai8ee Jackson v. Marion Coun66 F.3d 151, 153 (7th Cir.
1995). Specifically, Defendants contend that Pldfrgleads facts demonstrating that he failed
to meet his employer’s legitimate job @gpations, justifying his termination on non-
discriminatory grounds. To support their argum@&efendants points to the following facts
alleged in Plaintiff's complaint:
(1) “Senior Assistant AttorneyGeneral have no discretiondano authority whatsoever
in deciding which cases or lawsuitediled, prosecuted, defended, or settled”
(Compl. 1 25(e));

(2) “Senior Assistant Attorneys @eral do not have any authgridr discretion to decide
what words, sentences, or phrases are placadawsuit, or in the resolution of a

lawsuit” (Id. at § 25(f)); and

(3) “Senior Assistant Attorney&eneral do not independentiyake prosecutorial and
other litigation decisions’ld. at T 25(m)).

By asserting this argument, Defendantfydiee obligation to “accept all well-pleaded
allegations in the complaint as true and draweslspnable inferences in favor of the plaintiffs.”
Christensen v. County of Boqr83 F.3d 454, 457 (7th Cir. 2007). Instead, Defendants

misrepresent Plaintiff's allegations by suggegtimat claims about the nature of the Senior

3 Plaintiff's attempt to analogize this case to the dismissal of the plaintiff's compldiatkson v. Casefo. 07 C
5348, 2007 U.S. Dist. LEXIS 70856 (N.D. Ill. Sept. 25, 2007), must fail. In that case, the plaintiff pled “several
skeletal and purely conclusd allegations of race discrimination, atite court dismissed his claims because his
“conclusory playing of the race chr. . . [wa]s totally speculative, rather than plausibld."at *2. Unlike the
plaintiff in Jacksonhere, Plaintiff pleads that he suffedpecific adverse employment action—he was
terminated— on the basis of his race or gender. That is all he musswwite a 12(b)(6) motion to dismiss for
failure to state a claimSee Tamay®26 F.3d at 1084.
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Assistant Attorney Generpbsitionsomehow demonstrate tHfaintiff performed his job
unsatisfactorily. To that en®efendants ignore the only paraghs of Plaintiff’'s complaint
directed to his job performance. tlmese paragraphs, Plaintiff pleads:

(1) “Throughout his employment, his job perfoneca was more than satisfactory and he
consistently met or exceeded his employer’s legitimate job expectations” (Compl. 1 7.)

(2) “Defendants’ last performance rating of piiif prior to May 12, 2006 rated plaintiff as
‘Exceeds Expectations’—the highest rating on six out of twelve categories and ‘Meets
Expectations’ on the remainiqgerformance criteria.” I¢. at 1 8.)
Well-settled law requires the Cauo accept these allegations as true and draw all reasonable
inferences in the light mo&ivorable to Plaintiff. Christensen483 F.3d at 457The Court must
therefore reject Defendants’ argent that Plaintiff has pled hirel out of court by pleading that
he was not meeting his emplaigelegitimate expectations.

c. Individual Defendants’ Motion to Dismiss

The Court now turns to the separate issaesed by the Individual Defendants and the
Entity Defendants in their motions to dismibsginning with the Individual Defendants’ motion
to dismiss.

i. ADEA Exclusivity

In Count IV of his amended complaint, Pl#inasserts an equal protection claim for age
discrimination in violation of 42 U.S.C. § 1983 he Individual Defendants move to dismiss
Count 1V, arguing that the ADEA provides theckisive federal remedy for age discrimination,
and therefore claims alleging age discriniim under § 1983 are not permitted. The Seventh
Circuit has not yet addressed this isslt@oagh one Northern Disti of lllinois judge
confronted with this questidiound “no reason to forecloseagt and local employees from
bringing age discrimination claims under § 1983t as they can assert sex or race

discrimination claims under 8 1983NMcCann v. City of ChicagdNo. 89 C 2879, 1991 U.S.
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Dist. LEXIS 83, at *7 (N.D. Ill. Jan. 3, 1991)dlding that the ADEA did not prohibit an age-
based equal protection dlemge to a statute)But see Tucker v. Georgdo. 08-cv-0024-bbc,
2009 WL 1444194, at *3 (W.D. Wis. May 21, 20@8)ating in dicta that “whether plaintiff can
prosecute her age discrimination claim by wag & 1983 equal protection claim is in serious
doubt”). Plaintiff correctly pointsut that, over the years, thagcuit has entertained many age
discrimination claims brought against stattors under the equaiotection clauseSee, e.g.
Gault v. Garrison 569 F.2d 993, 996 (7th Cir. 197Rplz v. Bd. of Educ. of the City of Chicago
No. 77-C-2548, 1978 U.S. Dist. LEXIS 14464 (N.D. Ill. Nov. 8 19%&n Arsdel v. Indiana
Util. Regulatory Comm’nNo. IP 88-384-C, 1990 U.S. Dist. 13936, at *3-4 (S.D. Ind. Mar. 9,
1990);Haag v. Bd. of Educ655 F.Supp. 1267, 1274 (N.D. Ill. 198K)¢cCann 1991 U.S. Dist.
LEXIS 83, at *7. However, none of these decisions sqglyaaeldresses the gst®on at issue in
this case: whether the ADEA provides the asote federal remedy for age discrimination in
employment, thus foreclosing age disgnation claims brought pursuant to § 1983.

The authority on this issue in other circytsints in many directionsSeveral courts of
appeals have held that the ADEA providesakelusive remedy for age discrimination claims
and therefore precludeage discrimination &8 brought under 8 1983ee Ahimeyer v. Nevada
System of Higher Edyd&55 F.3d 1051 (9th Cir. 200Hligneault v. Peckl58 F.3d 1131 (10th
Cir. 1998);Lafleur v. Texas Dept of Health26 F.3d 758 (5th Cir. 1997Jpmbro v. Baltimore
City Police Dep’t 868 F.2d 1364 (4th Cir. 198%)Defendants rely primarily on the leading
circuit court decision on the issue: the Fourth Circuit’s opiniatoimbro v. BaltimoreIn

Zombrq the Fourth Circuit reasoned that thengwehensiveness of the ADEA’s statutory

* The Fifth Circuit’s decision ihafleur, on which the Tenth Circuit heavily reliesMigneault is distinguishable
from this case. Ihafleur, the Court held that “where the facts alleged will not independently support a § 1983
claim, the plaintiff's age discriminati claim is preempted by the ADEALafleur, 126 F.3d at 760. The Court has
no qualms with this decision. Unlikefleur, Plaintiff here alleges a § 1983 claim for violations of an independent
constitutional right under the equal protectioaude, not a right created by the ADEA itself.
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scheme indicates Congress’ mi¢o establish an exclusivemedy for age discrimination;
otherwise, “if 42 U.S.C. § 1983 is availableth@ ADEA litigant, the congressional scheme
behind ADEA enforcement could easilg undermined, if not destroyedd. at 1367.

The district court decisions on thabject are deeply divided. Mummelthie v. City of
Mason a case on which Plaintiff rel, a district court in thidorthern District of lowa
performed a highly comprehensiveayrsis of the language, structrand legislative history of
the ADEA and concluded that the ADEA does provide the exclusive remedy for age
discrimination claims. 873 F.Supp. 1293 (N.D. 1ci#95). Although the district courts remain
fractured in the wake @tombroandMummelthieone district court has noted that “[a] recent
trend favordvlummelthiés interpretation.” Mustafa v. Nebraska Dep’t of Corr. ServE96
F.Supp.2d 945, 955 n.11 (D. Neb. 200@)llecting cases).

In Mummelthie the court criticized the Fatl's Circuit’'s decision irZombrofor
overlooking the instructive analogy between Ai2EA and Title VII, which does not foreclose
equal protection claims for race and sex discrimination brought under § 1983, and for
considering neither “the statuyolanguage of the ADEA itself ndts legislative history, before
concluding that the ADEA provided the exclwsifederal remedy for age discrimination in
employment.” Mummelthie 873 F.Supp. a@319. Building from the lowa district court’s
decision inMummelthie which performed a significantly more searching analysis of the ADEA
than any of the appellate courts to addressisBue, the Court concludes that the ADEA does
not foreclose Plaintiff's gual protection claim for ag#iscrimination under § 1983. As
discussed below, this decision is informed bytfie Supreme Court’s well-settled distaste for
repeals by implication, (2) the Seventh Citsuacknowledgement thatitle VIl does not

preclude equal protection claims for race anddiscrimination under § 1983, coupled with this
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circuit’s recognition of the pallals between Title VIl and thADEA, and (3) the language and
legislative history of the ADEA.

The Supreme Court generally disfavors edpdy implication ad therefore requires
“irreconcilable conflict’between two statutes in order to fithét the later statute preempts the
earlier one.Branch v. Smith538 U.S. 254, 273 (2003) (interrtiations and quotation marks
omitted);Rogers v. Baxter Int'I521 F.3d 702, 705 (7th Cir. 2008)Vhere “two statutes are
capable of coexistence, it is the duty of terts, absent a clearikpressed congressional
intention to the contrary, teegard each as effectiveJ.E.M. Ag Supply, Inc. v. Pioneer Hi-Bred
Int'l, 534 U.S. 124143-44 (2001) (quotinylorton v. Mancarj 417 U.S. 535551 (1974))
(internal quotation marks omitted). When analgzstatutes enacted to protect federal rights
after § 1983, the Supreme Court has opinatidrstatute’s comphensive enforcement
mechanism may demonstrate Congreggnnto foreclose a remedy under 8§ 19&lden Gate
Transit Corp. v. City of Los Angele#93 U.S. 103, 106 (1989) (citilgiddlesex County
Sewerage Authority v. Nat'l Sea Clammers As$58 U.S. 1 (1981))However, inGolden
Gate the Court cautioned:

The availability of administrative mechanisms to protect the plaintiff's interest is not

necessarily sufficient to demonstrate t@aingress intended to foreclose a § 1983

remedy. Rather, the statutory framework mussuseh that allowing a plaintiff to bring a

§ 1983 action would be inconsistent witbr@ress’ carefully tailored scheme. The

burden to demonstrate tHabngress has expressly withdrawn the remedy is on the

defendant.
Id. at 106-07. As further demonstrated by decisions follovdofglen Gatethe Supreme Court
is loath to imply that a statute foreclo$$983 remedies simply because it provides a
comprehensive remedial schem8ee Blessing v. Freestori0 U.S. 329, 347 (1997) (“Only

twice have we found a remedial scheme sidfitly comprehensive to supplant § 1983.”);

Livadas v. Bradshawb12 U.S. 107, 133 (1994gases in which congressional intent to foreclose
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a 81983 remedy may be inferred from a comprehensnedial schemare “exceptional,” and

§ 1983 otherwise “remains a generally and presumptively available remedy for claimed
violations of federal law”). The Court findat Defendants have not met their burden to
demonstrate that Congress has expressly withdrawn 8§ 1983 remedies for age discrimination by
enacting the ADEA, just as Title VIl and 81983 &apable of coexistence this circuit, so

too are the ADEA and §1983.

The Court’s conclusion finds supporttire well-recognized analogy between the ADEA
and Title VII, which does not preclude § 19@Bnedies. Acknowledging the similarities
between Title VIl and the ADEA, both the Supee@ourt and the Seventh Circuit have turned
to Title VII for help interpretg the provisions of the ADEASee Oscar Mayer & Co. v. Evans
441 U.S. 750, 755-56 (1979) (relying oitl@ VII to interpret the ADEA)Kelly v. Waukonda
Park Dist, 801 F.2d 269, 271 (7th Cir. 1986) (“The Supreme Court and our court have
recognized ‘important similarities’ in objecéig, substantive prohibitions, and legislative
histories between the ADEA'’s protection agasuge discrimination and Title VII's protection
against employment discrimination oretbasis of race, sex, or religion.B;E.O.C. v. Elrod
674 F.2d 601, 607 (7th Cir. 1982) (“We find the higtof Title VII particularly helpful because
it is the legislation which mostosely parallels the ADEA.”. The Court therefore finds
significance in the Seventh Circuit precedent recaggithat Title VIl does not preclude claims
alleging discrimination under § 198%ee Randolph v. IMBS, In868 F.3d 726, 732 (7th Cir.
2004) (“The Supreme Court has never discusisednost common overlap -- Title VIl and 8

1983 when the employer is a state actor -- butdiker appellate courts we have held that

® In Zombrq the Fourth Circuit relied on the Fair LaboaSdards Act “FLSA” when interpreting the ADEA.
Zombrq 868 F.2d at 1369However, the Seventh Circuit has held thiéieTVIl provides a more useful comparison
than the FLSA .Kelly, 801 F.2d at 271 (“the connection of the ADB/Aendments to the legislation enacting FLSA
amendments was largely fortuitous”) (quotiigod, 674 F.2d at 610) (internal quotation marks omitted).
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employees may resort to both statutes defipetsubstantial differences in their termsTdigg

v. Fort Wayne Cmty. Sch366 F.2d 299, 302 (7th Cir. 1985) (state employee could sue state
government employer for violations of the 14tmendment under § 1983 even if the same facts
would suggest a violation of Title VIIEollins v. Cook CounfyNo. 06 CV 6651, 2008 WL
92748, at *28 (N.D. Ill. Nov. 14, 2008) (“Claints discrimination under § 1983 may be brought
in addition to any claims an employee has udie VIl.”). Based on the close relationship
between Title VIl and the ADEA, the Court conclsdbat just as Title VII preserves litigants’
rights to assert race or sex discriminaticaraks under 8 1983, the ADEA permits litigants like
Plaintiff to bring 8§ 1983 claimdllaging age discrimination in violation of constitutional rights.
See McCannl991 U.S. Dist. LEXIS 83 at *7 (findinghd reason to foreclose state and local
employees from bringing age discrimination claimmsler § 1983, just as they can assert sex or
race discrimination claims under § 1983Hpag v. Bd. of Educ655 F.Supp. 1267, 1274 (N.D.
lIl. 1987) (plaintiff alleging violations of the IldtAmendment “is not limited to Title VIl and the
ADEA, but may also bring hexomplaint under section 1983").

Finally, the Court turns to the languageldistory of the ADEAa topic overlooked by
both the Fourth Circuit iZombroand the most recent court of appeals to consider the
exclusivity of the ADEA, the Ninth Circuit iAhimeye The analysis alternatively provided by
the court ilMummelthids instructive. First addssing the statute’s language, Memmelthie
court concluded that “[b]ecausiee language of the ADEA does matrport to extend the Act to

constitutional rights, nor hirdt any attempt at exclusivity, . Congress did not intend the

® In Mummelthiethe court criticized th2ombrocourt for failing to analyze the ADEA'’s language and legislative
history and “instead inferring congressional intent from the comprehensiveness of the ADBA:'S8pp. at
1324-25. The court continued, “[elven where such an inference may seem strong, to draw the inféramice wit
consulting the actual legislative history seems to this court to be a cardinal &tror.”
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ADEA to provide the exclusive, indeed any, reméatyviolation of such onstitutional rights in
employment.” Mummelthig 873 F.Supp. at 1325.

Next, the court explained thia$ conclusion was bolstered by the legislative history of
the ADEA. Senator Lloyd Bentsen, who spons@adhllel amendments Title VIl and the
ADEA extending both statutes’ covegeto employees of statadilocal governments, stated
that “those principles underlying the provisionghe EEOC bill (extending Title VII to state
and local employees) are directlpplicable to the Age Discrimination in Employment Add:
(quoting 118 Cong. Rec. 15, 895 (1972)) (internal giiamh marks omitted). The principles to
which Senator Bentsen referred, according taMhenmelthiecourt, included Congress’ explicit
intention that the Title VIl amendments wouldt foreclose § 1983 claims: “Inclusion of state
and local employees among those enjoying thesptioin of Title VII provides an alternative
administrative remedy to the existing prohibiteainst discrimination ppetuated ‘under color
of state law.” 1d. (quoting H.R. Rep. No. 238, 92d Cong., 2d Sesgrinted in1972 U.S. Code
Cong. & Admin. News 2137, 2154n(ernal quotation marks omitted). This analysis is
consistent with the Seventh Circuit’s reli@on Senator Bentsen’s above-quoted comments as
evidence of congressionatémt regarding the ADEASee Kelly801 F.2d at 27X Elrod, 674
F.2d at 607. Finally, despite Congress’ awarettesditigants framedheir age discrimination
claims as equal protection claims, “Congresgressed no disapproval of the practice or
suggested in any way that itémded ADEA to foreclose such constitutional challenges.”
Zombrq 868 F.2d at 1374-75 (Murnaghan, J., concurringgirt and dissenting in part). Instead,
one committee report suggested that some reesndf Congress expected these constitutional
challenges to continue in the future, desgoubts as to their chance of succddsat 1375.

Based on the legislative history and languagiefADEA, and the statute’s analogy to Title
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VII, the Court finds that the ADEA does not folese Plaintiff's equal protection claim for age
discrimination under § 1983.
ii. Qualified Immunity

Defendants next move to dismiss Plainsifflaims for damages under Counts Il and IV
on the basis of qualified immunity. Quadid immunity protects government officials
performing discretionary functions from “liabilifpr civil damages insofar as their conduct does
not violate clearly established statutory onstitutional rights of which a reasonable person
would have known.”Sallenger v. Oake#73 F.3d 731, 739 (7th Cir. 2007) (quotidgriow v.
Fitzgerald 457 U.S. 800, 818 (1982)). Once a qudifi}mmunity defense is asserted, the
plaintiff faces the burden of demonstrating thihe legal norms allegedly violated by the
defendant were clearly established at the time of the challenged actithghell v. Forsyth
472 U.S. 511, 528 (1985urtell v. Mason527 F.3d 615, 621 (7th Cir. 2008). The court must
consider the specific facts of the case “compandtie body of law exigg at the time of the
alleged violation to determine if constitutional, statutory, or case law shows that the now
specifically defined actions violatede clearly established lawRakovich v. Wade850 F.2d
1180, 1209 (7th Cir. 19883progated in part on other groundSpiegla v. Hull 371 F.3d 928,
941-42 (7th Cir. 2004)The plaintiff may meet his burdday presenting “a clearly analogous
case establishing a right to be ffemm the specific conduct at issueGonzalez v. City of Elgjn
578 F.3d 526, 540 (7th Cir. 2009). However, “thetfial circumstances of the alleged violation
need not be ‘identical’ to pridioldings in order to find aofficer entitled to qualified
immunity.” Rakovich 850 F.2d at 1209.

With respect to Count Ill, the IndividuBlefendants’ qualified immunity defense must

fail. In the Seventh Circuit, the law prbiting public employers from engaging in sex
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discrimination in violation of ta equal protection clause of théth Amendment is well-settled.
See Tamayo v. Blagojevics26 F.3d 1074, 1090 (7th Cir. 2008) (“the right to be free from sex
discrimination is clearly establishedNanda v. Moss412 F.3d 836, 844 (7th Cir. 2005) (“It has
been plain in this circuit for quite some tirtat arbitrary gender-based discrimination . . .
violates the equal protection clause.”). Becdisitiff's constitutional right to be free from
gender discrimination is clegrestablished, thentlividual Defendants are not entitled to
qualified immunity for Plaintiff's gendediscrimination claim under Count Ill.

In contrast, whether the Seventh Cirqetrmits equal protection claims for age
discrimination in light of the ADEA is uncleaindeed, this Court’s legthy analysis of the
availability of such claims deomstrates that the law is noeally established. As discussed
above, neither the Supreme Court nor the BivEircuit has addesed whether the ADEA
precludes claims for age discrimination unde®83, and the authority on this issue from other
courts is deeply divided. Becsrithe availability of Plairfis equal protection claim for age
discrimination is not clearly established, Defemdaare entitled to qualified immunity with
respect to Count IV. The Court therefore dismisses Plaintiff's equal protection claim for
damages for age discrimination under Count IV.

Finally, Plaintiff's claims for injunctive relief against the Individual Defendants in
Counts Il and IV must be dismissed, as “settil®83 does not permit injunctive relief against
state officials sued in their individual dsstinct from their official capacity.'Greenawalt v. Ind.
Dep’t of Corr, 397 F.3d 587 (7th Cir. 2005).

d. First Motion to Dismiss by Defendants Lisa Madigan, lllinois Attorney General,
the Office of the lllinois Attorney General, and the State of lllinois

i. Proper Defendants in Counts | & Il

Defendants introduce several arguments ditoesliminate improperly named parties
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from Plaintiff's complaint. First, the Entity Bendants argue that thea®t of lllinois should be
dismissed from Counts | and Il because it isarotemployer.” Although Defendants address
their argument only to the defirot of “employer” under Title Vllfhey seek dismissal of the
State of Illinois as a defendant from both Riiff’'s Title VIl and ADEA claims. The Court
therefore construes Defendants’tioa to dismiss as arguing thitie State is not an “employer”
under either Title VIl or the ADE. In any event, Title VII and the ADEA “use virtually the
same definition of ‘employer,’and courts’ interpretations afdefinition in one statute are
persuasive in interpreting the sadwdinition in the other statutédilliams v. Banning72 F.3d
552, 553-54 (7th Cir. 19953ee also E.E.O.C. v. AIC Sec. Investigations, b&lF.3d 1276,
1280 (7th Cir. 1995) (employer definitions wndhe ADEA and Titlé/I are “essentially
interchangeable”) Accordingly, the case law Defendawctte regarding té definition of
“employer” under Title VII informs the Court’s undg#anding of the same term in the ADEA.
Moving for the State’s dismissal from Counts | and I, Defendants point to the Seventh
Circuit's decision irHearne v. Bd. of Educ. of City of Chicagehich held that, in Title VII suits

against state entities, the ternmjgloyer” “is understood to mean tparticular agency or part of
the state apparatus that has actual hiring aimd)fiesponsibility.” 185 F.3d 770, 777 (7th Cir.
1999);see also Holmam. Indiang 211 F.3d 399, 401 n. 1 (7th Cir. 2000). The couHearne
dismissed the State, among other defendaatause only the Board of Education had the power
to hire and fire employeesiearne 185 F.3d at 777Defendants claim that, here, the Office of
the Attorney General, rather thtre State of Illinoishas the power to hire and fire Assistant
Attorneys General, and therefdlee State is not an “employer” undEtle VII or the ADEA. In

response, Plaintiff contendsathDefendants’ argumé overlooks the distinction between an

lllinois constitutional officer, on the one hand, and municipal corporations, local body politics, or
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agencies of another State, on the other. #fflanites no case law explaining the significance of

this distinction, and the Countas uncovered no such authorifihe Court therefore concludes

that the State of lllinois is not an “enogkr” under Title VII or the ADEA and grants

Defendants’ motion to dismiss the Statdliofois as a defendant under Counts | and 1.
Defendants next argue thaaRitiff's claims under Countisand Il against Lisa Madigan,

in her official capacity, and the Office of tAdétorney General are redundant, and therefore

Plaintiff's claims against Lis&adigan in her official capay should be dismissed. A suit

against an official in her official capacityastually a suit against the government entge

Kentucky v. Grahamt73 U.S. 159, 165-67 (1989)ngels v. Pierce825 F.2d 1127, 1129 (7th

Cir. 1987) (“the complaint names the mayor as a defendant in his official capacity only, which is

the equivalent of suing the city'){nox v. Metro. Water Reclamation Djdtlo. 06 C 1158, 2007

U.S. Dist. LEXIS 44704, at *13 (N.D. Ill. Jurg®, 2007). Where the plaintiff names the

government entity as a defendant in the sugt,dlaim against the individual in her official

capacity is redundantSee Kielbasa v. Ill. E.P.ANo. 02 C 4233, 2003 WL 880995, at *3 (N.D.

ll. Mar. 2, 2003) (dismissing claims against tgency’s director in heofficial capacity as

redundant to claims agnst the agencyBerry v. lll. Dep’t of Human SeryaNo. 00 C 5538,

2001 WL 111035, at *8 (N.D. Ill. Feb. 2, 200)nce state agency is a defendant, claims against

state officials in their official capacities veeredundant and themge dismissed). Here,

Plaintiff's Title VIl and ADEA claims against ke Madigan in her official capacity and the

Office of the Attorney General@aredundant. Thereforthe Court grants Dendants’ motion to

dismiss Plaintiff's claims agaihkisa Madigan in her officiatapacity under Counts | and II.
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ii. Plaintiff's Prayer for Relief in Counts | & II

Next, the Entity Defendants move to dismiss Plaintiff's claim for emotional damages in
Count I, arguing that the ADEA does not paifor such a remedy. 29 U.S.C. § 626¢ee
also Franzoni v. Hartmax Corp300 F.3d 767, 773 (7th Cir. 2002). Plaintiff agrees, and the
Court therefore dismisses Plaintiff’'s claim for damages for emotional distress in Count I.

The Entity Defendants also move to dismiss Plaintiff's claim for emotional damages in
excess of $300,000 in Count Il, arguing that darmedgeviolations of Title VIl are capped at
$300,000. 42 U.S.C. § 1981a(b)(3)(Bge also Smith v. Chicago School Reform Bd. of Trs.
165 F.3d 1142 (7th Cir. 1999). Plaintiff does dspute that the maximum recovery for
emotional damages under Title VII is $300,000.wdwer, without citing case law, Plaintiff
argues that he should be able to requesertian $300,000 from the jury, though a verdict in
excess of this amount may be reduced to conforthe statutory maximum. Because Plaintiff
fails to cite a legal basis for his position, theu@alismisses his claim in Count Il for emotional
damages in excess of $300,000.

lii. Plaintiff's Prayer for Relief in Counts Il & IV

The Entity Defendants move to dismiss Plaintiff's claims for monetary damages in
Counts Il and IV. Plaintiff, in response, conesdhat the Entity Defendants may not be subject
to suit for monetary damages under § 1983. Theedtfith Amendment pradbiis private parties
from filing a federal lawsuit against a state, stajency, or state official unless the state waives
its Eleventh Amendment immunity by consenttogsuit, or Congress unequivocally abrogates
the state’s immunity See Kroll v. Bd. of Trs. of the Univ. of |R34 F.2d 904, 907 (7th Cir.
1991). lllinois has not consentedduoit in this case, and it vgell-settled that Congress did not

abrogate states’ sovereign immunity when it enacted § 1Q88rn v. Jordan440 U.S. 332,
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342 (1979)see Smith v. lllinoisNo. 07 C 7048, 2009 WL 1515308, at *7 (N.D. Ill. May 27,
2009). Moreover, states, their agencies, andiafé are not “persons” who may be subject to
suit for damages under 8§ 198@!ill v. Mich. Dept of State Police491 U.S. 58, 69-71 (1989);
Levenstein v. Salafsk§14 F.3d 767, 772 (7th Cir. 2005). Accordingly, to the extent that
Plaintiff seeks monetary damages or indematfon from the Entity Defendants under Counts
Il and IV, those claims are dismissed.

Ex Parte Youngrovides a limited exception to the disige of sovereign immunity by
allowing parties to sue state officials, in thefficial capacity, for equitable relief that is
prospective in nature. 209 U.S. 123 (1908pus Il and IV of Plaintiff's first amended
complaint seek declaratory and injunctive relie€luding reinstatement and other prospective
equitable relief. The paes agree that Plaintiff may seek reinstatement ulBgldtarte Young
SeeKashani v. Purdue Uniy813 F.2d 843, 848 (7th Cir. 198Doe v. Bd. of Trs. of the Univ.
of lll., 429 F.Supp.2d 930, 941 (N.D. Ill. 20@6)hen an individual’s termination or dismissal
directly violates a federal catitsitional or statutory guarantelee may maintain a suit for
reinstatement”).

Defendants, however, take issue with Pl#iatother requests for injunctive relief,
claiming that he fails to meet the basequirement for equitable relief undgity of Los Angeles
v. Lyonsbecause he does not demonstrate lfkedihood of substaial and immediate
irreparable injury.” 461 U.S. 95, 103 (1983pecifically, Defendants contend that, because
Plaintiff is no longer employed by Defendants, hentd show that the edable relief he seeks
would remedy an ongoing harm. If reinstatemeete not a possibility, Defendants’ argument
might hold merit. See Griffith v. Pepmeyero. 07-1130, 2007 WL 3407181, at *5 (C.D. IIl.

Nov. 14, 2007)holding that plaintiffs’ request fan injunction prohibiting their former
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employer from further discrimination was mdmcause plaintiffs no longer worked for
defendant and plaintiffs dinot seek reinstatemenBohen v. City of East Chicag622 F.Supp.
1234, 1244 (D.C. Ind. 1985) (plaintiff was ineligible for reinstatement and lacked standing to
obtain an injunction concerning the depaht where she will not work agaimg¢v’'d on other
grounds 799 F.3d 1180 (7th Cir. 1986). Here, howeWaintiff requests reinstatement, and the
parties agree that this request is permissilfl@laintiff's employmenis reinstated, he may
indeed be subject to the sanliegedly discriminatory policy thdte challenges in this lawsuit.
To the extent that Plaintiff seeks an injunctrequiring Defendants to ceaengaging in sex or
age discrimination, such reliafouldremedy a harm that Plaintiff is likely to suffer agaBee
Lyons 461 U.S. at 103. The Court therefore regebe Entity Defendants’ motion to dismiss
Plaintiff's claim for injunctive relief in Countl and IV of his first amended complaint.
CONCLUSION

For the reasons stated above, the Entity Defetistirst motion to dismiss [Dkt. 33] is
granted in part and deniedpart, the Individual Defendantsiotion to dismiss [Dkt. 36] is
granted in part and denied in part, and that{EDefendants’ second motion to dismiss [Dkt.
58], which the Court construes as atimio for reconsideration, is denied.

Enter:
/s/DavidH. Coar

David H. Coar
UnitedStateDistrict Judge

Dated: March 10, 2010
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