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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JOSE TRUJILLO, individually and on behalf of
all others similarly situated,

Plaintiff, CASE NO.: 07-CV-04946
V. Judge Kennelly
APPLE COMPUTER, INC., a California
corporation and AT&T MOBILITY LLC, a

Georgia corporation,

Defendants.

DEFENDANT APPLE INC.'S REPLY TO PLAINTIFF'S RESPONS E
TO ITS RULE 56.1 STATEMENT OF UNDISPUTED MATERIAL F ACTS
IN SUPPORT OF ITS MOTION FOR SUMMARY JUDGMENT

Pursuant to Local Rule 56.1(a), Defendant Apple (f&pple”) submits the following
Reply to Plaintiff's Response to its Statement aflidputed Material Facts in support of its
Motion for Summary Judgment.

Parties, Jurisdiction, and Venue

1. Plaintiff Jose Trujillo (“Plaintiff”) is an individial who resides in Melrose Park,
lllinois. (Compl. { 1.)

PLAINTIFF'S RESPONSE: Plaintiff admits the staterteein Paragraph No. 1.

2. Defendant Apple Inc. (f/k/a Apple Computer, In )i California corporation
with its corporate headquarters located in Cuperi@alifornia. (Compl. I 2; Defendant’s
Answer to Plaintiff's Complaint (“Answer”) 1 2.)

PLAINTIFF'S RESPONSE: Plaintiff admits the staterteein Paragraph No. 2.

3. Subject matter jurisdiction exists over this actpumsuant to diversity jurisdiction
as set forth in 28 U.S.C. § 1332, as amended bZkhss Action Fairness Act of 2005.
(Compl. 14
PLAINTIFF'S RESPONSE: Plaintiff admits the staterteein Paragraph No. 3.
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4, Venue lies in this District, as Plaintiff allegést he purchased his iPhone from
an Apple retail store located in OakBrook, lllinoi€Compl. 1 8.)
PLAINTIFF'S RESPONSE: Plaintiff admits the staterteein Paragraph No. 4.

Undisputed Material Facts
A. The iPhone Launch on June 29, 2007

5. Apple began selling the iPhone on June 29, 20Déclération of Douglas
Vincent in Support of Apple’s Motion for Summarydgygment (“Vincent Decl.”) § 3.)
PLAINTIFF'S RESPONSE: Paragraph 5 of Vincent's [Beation is as stated in Paragraph 5
above, however, there are no facts in Vincent'sl@ation to support what time the stated sale
began.
APPLE’S REPLY: Plaintiff has presented no contradictory evidencetherefore, this fact
remains undisputed.

B. The iPhone Feature Label

6. Each iPhone is sold in a box on the outside of vhiéeature label is affixed.
(Declaration of Peggy Jensen in Support of Appl¢étion for Summary Judgment (“Jensen
Decl.”) 1 2.)
PLAINTIFF'S RESPONSE: Paragraph 2 of Jensen’s &atibn is as stated in Paragraph 6
above, however, Plaintiff states that the termttiemalabel” is unexplained, vague and
ambiguous. Plaintiff further states that the stegst in Paragraph 6 is not an undisputed
material fact as Apple’s business practices ar@owk to Plaintiff.
APPLE’S REPLY: Plaintiff has presented no contradctory evidence; therefore, this fact
remains undisputed.

7. The feature label affixed to the iPhone box states:

Battery has limited recharge cycles and may evdigitnaeed to be
replaced by Apple service provider. Battery lifmlaharge cycles
vary by use and settings. See www.apple.com/ledter

(Jensen Decl. 1 3, Ex. A))

PLAINTIFF'S RESPONSE: Paragraph 3 of Jensen’s &atibbn is as stated in Paragraph 7
above, however, Plaintiff further states that “teatlabel” is unexplained, vague and ambiguous.
APPLE’S REPLY: Plaintiff has presented no contradictory evidencetherefore, this fact

remains undisputed.
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8. The feature label for the iPhone has not changeskshe product first went on
sale on June 29, 2007. (Jensen Decl. 1 4.)
PLAINTIFF'S RESPONSE: Paragraph 4 of the Jenseriddation is as stated in Paragraph 8
above, however, Plaintiff states that the termttiemalabel” is ambiguous, vague and
unexplained. Plaintiff further states that theestgent in Paragraph 8 is not an undisputed
material fact as Apple’s business practices ar@owk to Plaintiff.
APPLE’S REPLY: Plaintiff has presented no contradctory evidence; therefore, this fact
remains undisputed.

C. The iPhone In-Box Guide and User’s Guide

9. Included within each iPhone box is a paper copghef important Product
Information Guide” for iPhone. (Jensen Decl. 5.)
PLAINTIFF'S RESPONSE: Paragraph 5 of the Jenseridbation is as stated in Paragraph 9
above. Plaintiff further states that the statenmeitaragraph 9 is not an undisputed material fact
as Apple’s business practices are unknown to Fffaint
APPLE’S REPLY: Plaintiff has presented no contradctory evidence; therefore, this fact
remains undisputed.

10.  The Important Product Information Guide for theoRé states:

Never attempt to repair or modify iPhone yourséfhone does
not contain any user-serviceable parts, excepgh®SIM card and
SIM tray . .. The rechargeable battery in iPhsineuld be
replaced only by an Apple Authorized Service PrevidFor more
information about batteries, go to www.apple.cortiéhaes.

(Jensen Decl. 5, Declaration of Carol Jinksupgrt of Apple’s Motion for Summary
Judgment (“Jinks Decl.”) § 3, Ex. A.)
PLAINTIFF'S RESPONSE: Plaintiff denies that Paiggr 10 above is a full and accurate
recollection of the text included in the Import&rbduct Information Guide.
APPLE’S REPLY: Plaintiff has presented no contradctory evidence; therefore, this fact
remains undisputed.

11. The Important Product Information Guide for iPhdraes contained this language
at all times since the iPhone first went on salduwme 29, 2007. (Jensen Decl. { 6; Jinks Decl.
14.)
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PLAINTIFF'S RESPONSE: Paragraphs 4 and 6 of thiks]Declaration is as stated in
Paragraph 11 above. Plaintiff states that the ténim language” is ambiguous, vague and
unexplained. Plaintiff further states that theestzent in Paragraph 11 is not an undisputed
material fact as Apple’s business practices ar@owk to Plaintiff.
APPLE’S REPLY: Plaintiff has presented no contradctory evidence; therefore, this fact
remains undisputed.

12.  The Important Product Information Guide is alsoilade online on Apple’s
website at http://www.apple.com/support/manual®ipgh (Jinks Decl. T 2.)
PLAINTIFF'S RESPONSE: Paragraph 2 of the Jinksl@ration is as stated in Paragraph 12
above. Plaintiff further states that the termdisilable online” is ambiguous, vague and
unexplained as it fails to state the dates/timas@lefendant purports such information was
available online. Plaintiff further states tha¢ gtatement in Paragraph 12 is not an undisputed
material fact as Apple’s business practices ar@owk to Plaintiff.
APPLE’S REPLY: Plaintiff has presented no contradctory evidence; therefore, this fact
remains undisputed.

13.  The Important Product Information Guide was uplabded accessible to the
public on Apple’s website from June 29, 2007 toghesent. (Jinks Decl. § 2.)
PLAINTIFF'S RESPONSE: Paragraph 2 of the Jinksl@ration is as stated in Paragraph 13
above. Plaintiff states that the term “Apple’s wigdy’ is ambiguous, vague and unexplained,
because it fails to establish the website addnedfainternet protocol address at which the
information was purportedly available. Plaintifirther states that the statement in Paragraph 13
is not an undisputed material fact as Apple’s bessrmpractices are unknown to Plaintiff.
APPLE’S REPLY: Plaintiff has presented no contradctory evidence; therefore, this fact
remains undisputed.

14.  Apple created an iPhone User’'s Guide which carobad on Apple’s website at
http://www.apple.com/support/manuals/iphone. (Jiblecl. § 5.)
PLAINTIFF'S RESPONSE: Paragraph 5 of the Jinksl8mtion is as stated in Paragraph 14
above. Plaintiff states that the term “can be tfua ambiguous, vague and unexplained as it
fails to state the dates/times that Defendant ptsuch information was available on the Apple
website. Plaintiff further states that the statetiie Paragraph 14 is not an undisputed material

fact as Apple’s business practices are unknownaimtHf.
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APPLE’S REPLY: Plaintiff has presented no contradctory evidence; therefore, this fact
remains undisputed.

15. The iPhone User’'s Guide was uploaded and accessikibe public on Apple’s
website from June 29, 2007 to the present. (Idd. 1 5.)
PLAINTIFF'S RESPONSE: Paragraph 5 of the JinkslBration is as stated in Paragraph 15
above. Plaintiff further states that the term ‘&ssible” is ambiguous, vague and unexplained, as
is the term “Apple’s website” as they fail to edislo the website address and/or internet protocol
address at which the information was purportedbilable. Plaintiff further states that the
statement in Paragraph 15 is not an undisputedrialdi@ct as Apple’s business practices are
unknown to Plaintiff.
APPLE’S REPLY: Plaintiff has presented no contradctory evidence; therefore, this fact
remains undisputed.

16. In “Chapter 2. Basics,” under the heading “Chagdime Battery” on page 27, the
iPhone User’s Guide states:

Rechargeable batteries have a limited number ofyehaycles and
may eventually need to be replaced. The iPhorteryas not user
replaceable; it can only be replaced by an autbdrservice

provider. For more information, go to: www.apptem/batteries.

(Jinks Decl. 1 6, Ex. B.)
PLAINTIFF'S RESPONSE: Plaintiff denies that Pasggr 16 above is a full and accurate
disclosure of the text included in “Chapter 2: iBas under the heading “Charging the Battery”
on page 27 of the iPhone User’s Guide.
APPLE’S REPLY: Plaintiff has presented no contradctory evidence; therefore, this fact
remains undisputed.

17. In*“Appendix A: Safety and Handling,” under theadeng “Repairing iPhone” on
page 112, the iPhone User’s Guide states:

Never attempt to repair or modify iPhone yourséfhone does
not contain any user-serviceable parts, excegh®SIM card and
SIM tray ... The rechargeable battery in iPhsineuld be
replaced only by an Apple Authorized Service PrevidFor more
information about batteries, go to www.apple.cortiéhees.

(Jinks Decl. 1 7, Ex. B.)
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PLAINTIFF'S RESPONSE: Plaintiff denies that Paaggr 17 above is a full and accurate
disclosure of the text included in “Appendix A: {8y & Handling” under the heading
“Repairing iPhone” on p. 112 of the iPhone Usergdéu
APPLE’S REPLY: Plaintiff has presented no contradctory evidence; therefore, this fact
remains undisputed.

18. The above-quoted text in paragraphs 16 and 17 éesibcluded in the iPhone
User’s Guide at all times. (Jinks Decl. 1 8.)
PLAINTIFF'S RESPONSE: Paragraph 8 of the Jinksl8rtion is as stated in Paragraph 18
above, however, Plaintiff denies that the quoted iteparagraphs 16 and 17 are full and
accurate disclosure of the text included in thespective sources; further, Plaintiff states that
the statement in Paragraph 18 is not an undispu&drial fact as Apple’s business practices are
unknown to Plaintiff.
APPLE’S REPLY: Plaintiff has presented no contradctory evidence; therefore, this fact
remains undisputed.

D. Apple’s Website Disclosures

19. The webpage, www.apple.com/batteyss updated with iPhone-specific
information on June 29, 2007. (Vincent Decl. 1 4.)
PLAINTIFF'S RESPONSE: Plaintiff states that as Befendant admitted in its Response to
Request to Admit No. 14, attached to Plaintiff ssRense to Defendant’'s Motion for Summary

Judgment as Exhibit B, said website did not contfagnmaterial terms (i.e., cost, terms, hidden
fees, etc.) of the relevant battery replacemengnarm on June 29, 2007. Plaintiff further states
that the term “iPhone specific information” is vagambiguous and unexplained and that the
statement in Paragraph 19 is not an undisputedrialdi@ct as Apple’s business practices are
unknown to Plaintiff.

APPLE’S REPLY: Request for Admission No. 14 concers whether the “cost of the

battery replacement program” was disclosed at the ebpage, www.apple.com/batteries

This undisputed fact does not claim that the cost &s disclosed on this page. Therefore,
Apple’s Response to Request for Admission No. 14irselevant pursuant to Fed. R.
Evid. 402 and not contradictory. Thus, plaintiff has presented no contradictory evidence

and this fact remains undisputed.
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20. The webpage, www.apple.com/batteriegh the iPhone-specific updates has

been accessible to the public on Apple’s websdamfdune 29, 2007 to the present. (Vincent
Decl. 1 4.)

PLAINTIFF'S RESPONSE: Plaintiff states that as Befendant admitted in its Response to
Request to Admit 14, attached to Plaintiff's Resgoto Defendant’s Motion for Summary
Judgment as Exhibit B, said website did not contfagnmaterial terms (i.e., cost, terms, hidden
fees, etc.) of the relevant battery replacemengnamm on June 29, 2007. Plaintiff further states
that the term “iPhone specific updates” is vaguebiguous and unexplained and that the
statement in Paragraph 20 is not an undisputedrialdi@ct as Apple’s business practices are
unknown to Plaintiff.

APPLE’S REPLY: Request for Admission No. 14 concers whether the “cost of the

battery replacement program” was disclosed at the ebpage,_www.apple.com/batteries

This undisputed fact does not claim that the cost &s disclosed on this page. Therefore,
Apple’s Response to Request for Admission No. 14irselevant pursuant to Fed. R.

Evid. 402 and not contradictory. Thus, plaintiff has presented no contradictory evidence
and this fact remains undisputed.

21. This webpage, www.apple.com/batteriexludes the following statements

regarding rechargeable lithium-ion batteries:

Like other rechargeable batteries, these batteraseventually
require replacement.

You can charge all lithium-ion batteries a largé fimite number
of times, as defined by charge cycle.

A charge cycle means using all of the battery’s @oWwut that
doesn’t necessarily mean a single charge. Faanost you could
listen to your iPod for a few hours one day, udialj its power,
and then recharge it fully. If you did the sami@dgtthe next day,
it would count as one charge cycle, not two, soyay take
several days to complete a cycle. Each time youpbete a charge
cycle, it diminishes battery capacity slightly, lyatu can put
notebook, iPod and iPhone batteries through maaygehcycles
before they will hold only 80% of original battecgpacity. As
with other rechargeable batteries, you may evelytnakd to
replace your battery.

Battery Lifespan means the total amount of time your battery will
last before it must be replaced.
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(Vincent Decl. § 5, Ex. A.)
PLAINTIFF'S RESPONSE: Paragraph 5 of the Vincertration is as stated in Paragraph 21
above. Plaintiff further states that the term lintes the following statements” is ambiguous,
vague and unexplained as it fails to state thesttatees that Defendant purports such
information was available on the Apple website.
APPLE’S REPLY: Plaintiff has presented no contradctory evidence; therefore, this fact
remains undisputed.

22.  The above-quoted text in paragraph 21 has beendedlat all times from June
29, 2007 to the present. (Vincent Decl. 1 6.)
PLAINTIFF'S RESPONSE: Paragraph 6 of the Vincertration is as stated in Paragraph 22
above. Plaintiff states that as the Defendant #dchin its Response to Request to Admit 14,
attached to Plaintiff's Response to Defendant’sidtofor Summary Judgment as Exhibit B,
said website did not contain the material ternes,(cost, terms, hidden fees, etc.) of the relevant
battery replacement program on June 29, 2007 ntiffdurther states that the statement in
Paragraph 22 is not an undisputed material fadipgde’s business practices are unknown to
Plaintiff.
APPLE’S REPLY: Request for Admission No. 14 concers whether the “cost of the

battery replacement program” was disclosed at the ebpage, www.apple.com/batteries

This undisputed fact does not claim that the cost &s disclosed on this page. Therefore,
Apple’s Response to Request for Admission No. 14irselevant pursuant to Fed. R.

Evid. 402 and not contradictory. Thus, plaintiff has presented no contradictory evidence
and this fact remains undisputed.

23. The webpage, www.apple.com/batteries/iphone.htvat uploaded and

accessible to the public on Apple’s website fromel29, 2007 to the present. (Vincent Decl.

1 10.)

PLAINTIFF'S RESPONSE: Plaintiff states that as Befendant admitted in its Response to
Request to Admit 15, attached to Plaintiff's Resggmoto Defendant’s Motion for Summary
Judgment as Exhibit B, said website did not contfagnmaterial terms, (i.e., cost, terms, hidden
fees, etc.) of the relevant battery replacemengnarm on June 29, 2007. Plaintiff further states
that the statement in Paragraph 23 is not an untidpnaterial fact as Apple’s business

practices are unknown to Plaintiff.

sf-2549904 8



APPLE’S REPLY: Request for Admission No. 15 concars a different webpage than this

undisputed fact, namely www.apple.com/support/iphoe/service Therefore, Apple’s

Response to Request for Admission No. 15 is irrelent pursuant to Fed. R. Evid. 402 and
not contradictory. Thus, plaintiff has presented m contradictory evidence and this fact
remains undisputed.

24. The webpage, www.apple.com/batteries/iphone. hpnalvides pointers for

maximizing the battery life and lifespan of the @dk battery. It also states:

“Battery lifespan” means the total amount of tinoaiybattery will
last before it must be recharged”

Charge Cycles A properly maintained iPhone battery is designed
to retain up to 80% of its original capacity at 400 charge and
discharge cycles. You may choose to replace yatiety when it

no longer holds sufficient charge to meet your seed

(Vincent Decl. § 11, Ex. C.)
PLAINTIFF'S RESPONSE: Paragraph 11 of the Vindeatlaration is as stated in Paragraph
24 above. Plaintiff further states that the tepuihters” is ambiguous, vague and unexplained.
Plaintiff also states that Defendant fails to elsshlihe date/time at which it alleges the above
webpage contained the purported language.
APPLE’S REPLY: Plaintiff has presented no contradctory evidence; therefore, this fact
remains undisputed.

25.  The above-quoted text in paragraph 24 has beemdedlat all times from
June 29, 2007 to the present. (Vincent Decl. J 12.
PLAINTIFF'S RESPONSE: Plaintiff states that as Befendant admitted in its Response to
Request to Admit 15, attached to Plaintiff's Resgoto Defendant’s Motion for Summary
Judgment as Exhibit B, said website did not contfagnmaterial terms (i.e., cost, terms, hidden
fees, etc.) of the relevant battery replacemengnarm on June 29, 2007. Plaintiff further states
that the statement in paragraph 25 is not an uatidpmaterial fact as Apple’s business
practices are unknown to Plaintiff.
APPLE’S REPLY: Request for Admission No. 15 concars a different webpage than this

undisputed fact, namely www.apple.com/support/iphoe/service Therefore, Apple’s

Response to Request for Admission No. 15 is irrelent pursuant to Fed. R. Evid. 402 and
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not contradictory. Thus, plaintiff has presented m contradictory evidence and this fact
remains undisputed.

26. The webpage, www.apple.com/batteries/replacementis.provides information

regarding Apple’s battery replacement programstgovarious products. (Vincent Decl. 7.)
PLAINTIFF'S RESPONSE: Paragraph 7 of the Vincertration is as stated in Paragraph 26
above. Plaintiff further states that the termgdimation” and “various products” are
ambiguous, vague and unexplained.
APPLE’S REPLY: Plaintiff has presented no contradctory evidence; therefore, this fact
remains undisputed.

27. The webpage, www.apple.com/batteries/replacementls.wvas updated with
iPhone-specific information on June 29, 2007. ¢¢émt Decl. § 7.)
PLAINTIFF'S RESPONSE: Defendant’s use of the téifdhone-specific information” is vague

and fails to inform the Plaintiff of what informati Defendant is referring to. Plaintiff states
that the material terms of Defendant’s batteryaepinent program did not appear on said
website on June 29, 2007 as evidenced by GroupbExhiand Exhibits H-M of Plaintiff's
responses to Defendant’s Motion for Summary Judgmelaintiff further states that the
statement in Paragraph 27 is not an undisputedrialdi@ct as Apple’s business practices are
unknown to Plaintiff.

APPLE’S REPLY: Plaintiff offers the same responsdo Apple’s Undisputed Fact Nos. 27
through 30. All four facts relate to Apple’s battey replacement web page,

www.apple.com/batteries/replacements.html Specifically, these four related facts state

that Apple’s battery replacement web page was updat on June 29, 2007 (UF No. 27), that
those updates have been accessible since that tifpé No. 28), and the content of the
update — iPhone BRP cost and details — availabledm June 29, 2007, to the present (UF
Nos. 29 and 30). Plaintiff attempts to dispute eaof these four related facts by referring

to the same set of exhibits (Group Exhibit A and Ekibits H-M) that he claims supports his
argument that the BRP details “did not appear” on tis web page. None of the cited
exhibits contain competent contradictory evidencesto any of these four facts; therefore,
Apple’s facts (Nos. 27-30) regarding the BRP discdares on

www.apple.com/batteries/replacements.htmiremain undisputed.

Apple will address the exhibits in turn.
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Exhibit A : This “Group Exhibit” is not authorized by the governing rules and fails to

satisfy plaintiff's burden of coming forward with specificfacts. See Smith v. LamZ321 F.3d

680, 683 (7th Cir. 2003) (affirming summary judgmenfor defendant because plaintiff's

attempt “to support his factual disagreements by dfxing to his brief assorted material”
was insufficient); Brasic v. Heinemann’s Inc.,121 F.3d 281, 285 (7th Cir. 1997) (explaining

that Rule 56 requires specific references to affidats and parts of the record; therefore,

plaintiff's reference to “see all exhibits” was insifficient).

Plaintiff's “Group Exhibit” consists of nine separate documents. As set forth in the

following table, none of these documents contain sgpetent contradictory evidence:

DOCUMENT

RESPONSHOBJECTION

June 29, 2007 Letter
from Harvey
Rosenfield (pp. 1-2)

Not Authenticated. Apple objects to this document on the
grounds that it is not authenticated pursuant to Fd. R.
Evid. 901 or 902.

Hearsay. Apple objects to this document on the grounds that
is inadmissible hearsay pursuant to Fed. R. Evid.G2.

Not Relevant. Apple objects to this document on the grounds
that it is not relevant pursuant to Fed. R. Evid. ©2. This letter
states that it was writtenthe morning beforethe release of the
iPhone; therefore it is not relevant to the existence, acssibility
or content of updates made to Apple’s battery repleement web
page when the iPhone actually went on sale laterahday, and
thereatfter.

Gold Coast Bulletin
(Australia) story

(pp. 2-3)

Not Authenticated. Apple objects to this document on the
grounds that it is not authenticated pursuant to Fd. R.
Evid. 901 or 902.

Hearsay. Apple objects to this document on the grounds tha
both the article itself and the attributed statemeis within the
article are inadmissible hearsay pursuant to FedR. Evid. 802.

Not Relevant. Apple objects to this document on the grounds
that it is not relevant pursuant to Fed. R. Evid. 42. This
Australian media story reports the contents of theRosenfield
letter. As discussed above, this letter states thé& was written
the morning beforethe release of the iPhoneherefore any
discussion of it is not relevant to the existencagccessibility or
content of updates made to Apple’s battery replaceant web
page when the iPhone actually went on sale laterahday, and
thereafter.
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DOCUMENT

RESPONSHOBJECTION

Oakland Tribune story
(pp. 3-4)

Not Authenticated. Apple objects to this document on the
grounds that it is not authenticated pursuant FedR. Evid. 901
or 902.

Hearsay. Apple objects to this document on the grounds tha
both the article itself and the attributed statemeis within the
article are inadmissible hearsay pursuant to FedR. Evid. 802.

Not Relevant. Apple objects to this document on the grounds
that it is not relevant pursuant to Fed. R. Evid. 42. This media
story reports the contents of the Rosenfield letter As discussed
above, this letter states that it was writterthe morning beforehe
release of the iPhonetherefore any discussion of it is not
relevant to the existence, accessibility or contewnf updates
made to Apple’s battery replacement web page whemé iPhone
actually went on sale later that day, and thereafte In addition,
the hearsay statement attributed to Jennifer Hake this article
is ambiguous. At most, it could be read to suggetitat the BRP
details were posted on Apple’s website the same dthye iPhone
went on sale (June 29, 2007), but after sales commeed.
Therefore, this document does not contradict Apples
undisputed facts that its battery replacement webpge was
updated with BRP details on June 29, 2007, that shaipdates
have been accessible since that time, and the camitef the
updates.

AP story (p. 5)

Apple asserts the same objections the grounds of lack of
authentication, hearsay and relevance as for the alve media
story.

AP story (pp. 6-7)

Apple asserts the same objectis on the grounds of lack of
authentication, hearsay and relevance as for the alve media
story.

India Daily story
(pp. 8-9)

Apple asserts the same objections on the groundslatk of
authentication, hearsay and relevance as for the alve media
story.

CBS/AP story (p. 10)

Apple asserts the same objeatis on the grounds of lack of
authentication, hearsay and relevance as for the alve media
story.

MacUser story
(pp. 7-8)

Not Authenticated. Apple objects to this document on the
grounds that it is not authenticated pursuant to Fd. R.
Evid. 901 or 902.
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DOCUMENT

RESPONSHOBJECTION

Hearsay. Apple objects to this document on the grounds tha
both the article itself and the attributed statemeis within the
article are inadmissible hearsay pursuant to FedR. Evid. 802.

Not Relevant. Apple objects to this document on the grounds
that it is not relevant pursuant to Fed. R. Evid. 92. This media
story reports the contents of the Rosenfield letter As discussed
above, this letter states that it was writterthe morning beforethe
release of the iPhonetherefore any discussion of it is not
relevant to the existence, accessibility or contewtf updates
made to Apple’s battery replacement web page wheié¢ iPhone
actually went on sale later that day, and thereafte In addition,
the hearsay statement attributed to Jennifer Hake this article
is ambiguous. At most, it could be read to suggettat the BRP
details were posted on Apple’s website the same dthe iPhone
went on sale (June 29, 2007), but after sales commeed.
Further, this report states that Apple did disclosethe cost for an
out-of-warranty iPhone battery replacement just bebre the
iIPhone went on sale. Therefore, this document doast
contradict Apple’s undisputed facts that its battely replacement
webpage was updated with BRP details on June 29,@Q that
such updates have been accessible since that tiraed the
content of the updates.

Applelnsider story
(p. 11)

Not Authenticated. Apple objects to this undated document on
the grounds that it is not authenticated pursuant® Fed. R.
Evid. 901 or 902.

Hearsay. Apple objects to this document on the grounds tha
both the article itself and the attributed statemeis within the
article are inadmissible hearsay pursuant to FedR. Evid. 802.

Not Relevant. Apple objects to this document on the grounds
that it is not relevant pursuant to Fed. R. Evid. 42. This media
report has no relevance to the existence, accessilgior content
of updates made to Apple’s battery replacement wepage on
June 29, 2007. This undated article in no way stas$ that Apple
did not make such disclosures on June 29, 2007. deed, it
appears to confirm that this information was beingdiscussed on
Monday, July 2. Therefore, this document does natontradict
Apple’s undisputed facts that its battery replacemat webpage
was updated with BRP details on June 29, 2007, thatich
updates have been accessible since that time, am@ tcontent of
the updates.
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Exhibit H: This exhibit is Apple’s entire set of response® plaintiff's special

interrogatories. Plaintiff has pointed to no spedic response as required. Therefore, this
entire exhibit should be disregarded.See Ammons v. Aramark Unif. Serv868 F.3d 809,
817 (7th Cir. 2004) (explaining that non-moving pay must include specific references, not
citations to entire depositions or entire exhibits) Indeed, Apple’s Responses to
Interrogatory Nos. 2, 4, 7 and 10 confirm that Appé’s battery replacement web page was
updated with iPhone BRP details on June 29, 2007t & p.m., and that these updates have
been available since that time. Nothing in the & exhibit contains contradictory evidence.
Exhibit | : Apple objects to this e-mail chain to the extenthat it contains inadmissible
hearsay pursuant to Fed. R. Evid. 802, specificallhe embedded e-mail from Daniel
Frommer to Jennifer Bowcock and Jennifer Hakes. Aple also objects that this exhibit is
irrelevant under Fed. R. Evid. 402 to the existengeaccessibility or content of updates made
to Apple’s battery replacement web page when the i®ne actually went on sale on June 29,
2007, and thereafter, because it concerns an exctggnon June 13, 2007 — two weeks
before the iPhone went on sale. The undisputed f@cat issue do not claim that disclosure
was made prior to June 29, 2007. Therefore, nothinig this exhibit contains competent
contradictory evidence.

Exhibit J: Apple objects that this exhibit is irrelevant urder Fed. R. Evid. 402 to the
existence, accessibility or content of updates made Apple’s battery replacement web
page when the iPhone actually went on sale on Ju@8, 2007, and thereafter, because it
concerns an e-mail exchange on June 28, 2007 — brefthe iPhone went on sale. The
undisputed facts at issue do not claim that disclose was made prior to June 29, 2007.
Therefore, nothing in this exhibit contains contradctory evidence.

Exhibit K : Apple objects to this e-mail chain to the extenthat it contains inadmissible
hearsay pursuant to Fed. R. Evid. 802, specificallhe embedded e-mail from Carol
Hernandez to Jennifer Hakes if this e-mail is offezd to prove the existence of an inquiry
from Michelle Kessler at USA Today. Apple also olgcts that this exhibit is irrelevant

under Fed. R. Evid. 402 to the existence, acceséiyior content of updates made to Apple’s
battery replacement web page when the iPhone actupiwent on sale on June 29, 2007, and

thereafter — before the iPhone went on sale. Thendisputed facts at issue do not claim
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that disclosure was made prior to June 29, 2007Therefore, nothing in this exhibit

contains competent contradictory evidence.

Exhibit L :  Apple objects to this e-mail on the grounds thais not relevant pursuant to
Fed. R. Evid. 402 to the existence, accessibility content of updates made to Apple’s
battery replacement web page when the iPhone actuplwent on sale on June 29, 2007, and
thereafter. It clearly states that aservicelink on a different web page,

www.apple.com/support/iphone/service/batterywas not active on August 6, 2007. It makes

no reference to Apple’s battery replacement web pag

www.apple.com/batteries/replacements.htmithe only web page at issue in these four

undisputed facts. (Indeed, the service link was tan “iPhone service request form” that
would allow users to initiate an out-of-warranty repair. As the e-mail makes clear, the link
was not active because there would be no need farteof-warranty repairs until eleven
months later (when the first units sold started conmg out of warranty in late June 2008).)
Therefore, nothing in this exhibit contains contradctory evidence.

Exhibit M : This exhibit is Lance Kunnuth’s Declaration. Phintiff has pointed to no
specific paragraph(s) as required. Therefore, thigntire exhibit should be disregarded.
See Ammons368 F.3d at 817. Apple objects that this exhibis irrelevant under Fed. R.
Evid. 402 because it does not even refer to the wedge,

www.apple.com/batteries/replacements.htmlat issue in these four undisputed facts.

Therefore, nothing in this exhibit contains contradctory evidence.
Thus, plaintiff has presented no contradictory exdence and these four undisputed
facts (Nos. 27-30) remain undisputed.

28. The webpage, www.apple.com/batteries/replacementis.with the iPhone-

specific updates has been accessible to the publApple’s website from June 29, 2007 to the
present. (Vincent Decl. 17.)

PLAINTIFF'S RESPONSE: Defendant’s use of the téifdhone-specific” is vague and fails to
inform the Plaintiff of what information Defendaistreferring to. Plaintiff states that the
material terms of Defendant’s battery replacemeogim@am did not appear on said website on
June 29, 2007 as evidenced by Group Exhibit A,Extdbits H-M of Plaintiff's Response to

Defendant’s Motion for Summary Judgment. Plairftifther states that the statement in
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Paragraph 28 is not an undisputed material fadpgée’s business practices are unknown to
Plaintiff.

APPLE’S REPLY: Plaintiff offers the same responsdo Apple’s Undisputed Fact Nos. 27
through 30. All four facts relate to Apple’s battey replacement web page,

www.apple.com/batteries/replacements.html Specifically, these four related facts state

that Apple’s battery replacement web page was updat on June 29, 2007 (UF No. 27), that
those updates have been accessible since that tifWé No. 28), and the content of the
update — iPhone BRP cost and details — availabledm June 29, 2007, to the present (UF
Nos. 29 and 30). Plaintiff attempts to dispute eaof these four related facts by referring

to the same set of exhibits (Group Exhibit A and Ekibits H-M) that he claims supports his
argument that the BRP details “did not appear” on tis web page.

To avoid repetition, Apple incorporates by referere its specific objections to these
exhibits set forth above in its Reply to Plaintiffs Response to Undisputed Fact No. 27.
Each of those objections applies with equal forcaireply to Plaintiff’'s Response to
Undisputed Facts Nos. 28, 29 and 30. None of thiged exhibits contain competent
contradictory evidence as to any of these four fast therefore, Apple’s facts (Nos. 27-30)

regarding the BRP disclosures on www.apple.com/badties/replacements.htmkemain

undisputed.

29. The webpage, www.apple.com/batteries/replacements.provides detailed

information regarding Apple’s battery replacemergoam. For the iPhone, it contains the
following information:

iPhone Owners. Your one-year warranty includes replacement
coverage for a defective battery. You can extemd goverage to
two years from the date of your iPhone purchask thie
AppleCare Protection Plan for iPhone. During ttanjs coverage
period, Apple will replace the battery if it dropslow 50% of its
original capacity. If it is out of warranty, Apptéfers a battery
replacement for $79, plus $6.95 shipping, subgtbdtal tax.

(Vincent Decl. § 8, Ex. B.)

PLAINTIFF'S RESPONSE: Paragraph 8 of the Vincertration is as stated in Paragraph 29
above. Plaintiff states that the term “detailefimation” is ambiguous, vague and unexplained,
and that said information did not appear on théhenwebsite on June 29, 2007 based upon
Group Exhibit A and Exhibits H-M to Plaintiff's Rpsnse to Defendant’s Motion for Summary
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Judgment. Plaintiff further state that the statenme Paragraph 29 is not an undisputed material
fact as Apple’s business practices are unknowraimtf.

APPLE’S REPLY: Plaintiff offers the same responsdo Apple’s Undisputed Fact Nos. 27
through 30. All four facts relate to Apple’s battey replacement web page,

www.apple.com/batteries/replacements.html Specifically, these four related facts state

that Apple’s battery replacement web page was updat on June 29, 2007 (UF No. 27), that
those updates have been accessible since that tifpé No. 28), and the content of the
update — iPhone BRP cost and details — availabledm June 29, 2007, to the present (UF
Nos. 29 and 30). Plaintiff attempts to dispute eaof these four related facts by referring

to the same set of exhibits (Group Exhibit A and Ekibits H-M) that he claims supports his
argument that the BRP details “did not appear” on tis web page.

To avoid repetition, Apple incorporates by referere its specific objections to these
exhibits set forth above in its Reply to Plaintiffs Response to Undisputed Fact No. 27.
Each of those objections applies with equal forcaireply to Plaintiff’'s Response to
Undisputed Facts Nos. 28, 29 and 30. None of thiged exhibits contain competent
contradictory evidence as to any of these four fast therefore, Apple’s facts (Nos. 27-30)

regarding the BRP disclosures on www.apple.com/badties/replacements.htmkemain

undisputed.

30. The above-quoted text in paragraph 29 has beendedlat all times from
June 29, 2007 to the present. (Vincent Decl. 19.)
PLAINTIFF'S RESPONSE: Plaintiff denies the staternsan paragraph 30 based upon Group
Exhibit A and Exhibits H-M of Plaintiff's Response Defendant’s Motion for Summary
Judgment.
APPLE’S REPLY: Plaintiff offers the same responsdo Apple’s Undisputed Fact Nos. 27
through 30. All four facts relate to Apple’s battey replacement web page,

www.apple.com/batteries/replacements.html Specifically, these four related facts state

that Apple’s battery replacement web page was updat on June 29, 2007 (UF No. 27), that
those updates have been accessible since that tifpé No. 28), and the content of the
update — iPhone BRP cost and details — availabledm June 29, 2007, to the present (UF

Nos. 29 and 30). Plaintiff attempts to dispute eaof these four related facts by referring
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to the same set of exhibits (Group Exhibit A and Ekibits H-M) that he claims supports his
argument that the BRP details “did not appear” on his web page.

To avoid repetition, Apple incorporates by referere its specific objections to these
exhibits set forth above in its Reply to Plaintiffs Response to Undisputed Fact No. 27.
Each of those objections applies with equal forcaireply to Plaintiff’'s Response to
Undisputed Facts Nos. 28, 29 and 30. None of thieed exhibits contain competent
contradictory evidence as to any of these four fast therefore, Apple’s facts (Nos. 27-30)
regarding the BRP disclosures on www.apple.com/badties/replacements.htmkemain

undisputed.

31. Apple first posted technical specifications for tRone on its website on
January 9, 2007, at www.apple.com/iphone/techndspepes.htrh (Vincent Decl. § 13.)
PLAINTIFF'S RESPONSE: Paragraph 13 of the Vindeatlaration is as stated in Paragraph

31 above. Plaintiff states that the term “techinspeecifications” is ambiguous, vague and

unexplained. Plaintiff further states that théestzent in Paragraph 31 is not an undisputed
material fact as Apple’s business practices ar@owk to Plaintiff.
APPLE’S REPLY: Plaintiff has presented no contradctory evidence; therefore, this fact
remains undisputed.

32. These technical specifications stated:

Rechargeable batteries have a limited number ofyeheycles and
may eventually need to be replaced. Battery lifé mumber of
charge cycles vary by use and settings. See
www.apple.com/batteries for more information.

(Vincent Decl. § 13, Ex. D.)

PLAINTIFF'S RESPONSE: Plaintiff denies that Pasggr 32 above is a full and accurate
disclosure of the statement and/or text includethénTechnical Specifications. Plaintiff further
states that the term “technical specification”nsbéguous, vague, and unexplained, and the term
“stated” is ambiguous, vague and unexplained faslst to state the dates/times that Defendant
purports such information was available on the &ppébsite.

APPLE’S REPLY: Plaintiff has presented no contradctory evidence; therefore, this fact

remains undisputed.
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33.  More detailed technical specifications for the iRbavere uploaded and
accessible to the public on Apple’s website at wapple.com/iphone/specs.htfmbm June 19,
2007 to the present. (Vincent Decl.  14.)

PLAINTIFF'S RESPONSE: Paragraph 14 of the Vindeatlaration is as stated in Paragraph

33 above. Plaintiff states that the term “moreaded technical specifications” is ambiguous,

vague and unexplained. Plaintiff further stated the statement in Paragraph 33 is not an
undisputed material fact as Apple’s business prastare unknown to Plaintiff.
APPLE’S REPLY: Plaintiff has presented no contradctory evidence; therefore, this fact
remains undisputed.

34. The technical specifications uploaded on June Q97 2eplaced the technical
specifications discussed in paragraph 31. (Vin8ed.  15.)
PLAINTIFF'S RESPONSE: Paragraph 15 of Vincent's[@eation is as stated in Paragraph 34
above. Plaintiff states that the term “technigadfications” is ambiguous, vague, and
unexplained as Defendant does not indicate thefgpé@echnical specifications” that it purports
replaced some other undisclosed “technical spatifins”. Plaintiff further states that the
statement in Paragraph 34 is not an undisputedrialdi@ct as Apple’s business practices are
unknown to Plaintiff.
APPLE’S REPLY: Plaintiff has presented no contradctory evidence; therefore, this fact
remains undisputed.

35.  The technical specifications uploaded on June Q97 Ztate:

Rechargeable batteries have a limited number afehaycles and
may eventually need to be replaced. See www.aqptebatteries
for more information.

(Vincent Decl. § 14, Ex. E.)
PLAINTIFF'S RESPONSE: Plaintiff denies that Paeggr 35 above is a full and accurate
disclosure of the statement and/or text includethénpurportedly uploaded “technical
specifications” on June 19, 2007. Plaintiff furtiséates that the term “technical specifications”
is ambiguous, vague, and unexplained.
APPLE’S REPLY: Plaintiff has presented no contradctory evidence; therefore, this fact
remains undisputed.

36. The quoted content from the iPhone technical spatibns uploaded on June 19,
2007 has been included at all times since that daimcent Decl. 1 15.)
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PLAINTIFF'S RESPONSE: Paragraph 15 of the Vindeatlaration is as stated in Paragraph
36 above. Plaintiff states that the term “quotendtent” is ambiguous, vague and unexplained in
that it fails to identify the “quoted content” taweh it refers. Plaintiff further states that the
statement in Paragraph 36 is not an undisputedrialdi@ct as Apple’s business practices are
unknown to Plaintiff.
APPLE’S REPLY: Plaintiff has presented no contradctory evidence; therefore, this fact
remains undisputed.

37.  Support pages were uploaded to the Apple websitdé&iPhone on June 29,
2007. (Declaration of Lance Kunnuth in SupporApple’s Motion for Summary Judgment
(“Kunnuth Decl.”) 1 2.)
PLAINTIFF'S RESPONSE: The statement in Paragraphl3ove is not an undisputed material
fact because Defendant’s term “support pages”gsi®aand Defendant fails to identify those
“support pages” to which it refers. Plaintiff foer states that the statement in Paragraph 37 is
not an undisputed material fact as Apple’s busipeastices are unknown to Plaintiff.
APPLE’S REPLY: Plaintiff has presented no contradctory evidence; therefore, this fact
remains undisputed.

38.  Both www.apple.com/support/iphone/service/bateamy

www.apple.com/support/iphone/service/iagre uploaded and accessible to the public on
Apple’s website from June 29, 2007 to the pres@unnuth Decl. § 2.)

PLAINTIFF'S RESPONSE: Plaintiff denies the statensan Paragraph 38 based on Group
Exhibit A and Exhibits H-M of Plaintiff's Response Defendant’s Motion for Summary

Judgment.
APPLE’'S REPLY: Plaintiff offers the same responsdo Apple’s Undisputed Fact Nos. 38
through 43. All six facts relate to two iPhone suport pages on Apple’s website:

www.apple.com/support/iphone/service/batteryand

www.apple.com/support/iphone/service/faq Specifically, the undisputed facts state that

these two iPhone support pages were uploaded on Ju@9, 2007 when the iPhone went on
sale, and that these two support pages have beercassible (UF No. 38) and have included
BRP -related content since that time (UF Nos. 39-43 Plaintiff attempts to dispute these
six related facts by referring to the same set ofxibits (Group Exhibit A and Exhibits H-

M) that he claims supports his argument that the BIR details “did not appear” on these
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web pages. None of the cited exhibits contain comignt contradictory evidence as to any
of these six facts; therefore, Apple’s facts regardg the BRP disclosures on its iPhone
support pages (Nos. 38-43) remain undisputed.
Apple will address the exhibits in turn.
Exhibit A : This “Group Exhibit” is not authorized by the governing rules and fails to
satisfy plaintiff's burden of coming forward with specific facts. See Smith v. LamZ21
F.3d 680, 683 (7th Cir. 2003) (affirming summary jdgment for defendant because
plaintiff's attempt “to support his factual disagreements by affixing to his brief assorted
material” was insufficient); Brasic v. Heinemann’s Inc.121 F.3d 281, 285 (7th Cir. 1997)
(explaining that Rule 56 requires specific referenes to affidavits and parts of the record;
therefore, plaintiff's reference to “see all exhibis” was insufficient).

Plaintiff's “Group Exhibit” consists of nine separate documents. As set forth in the

following table, none of these documents contain sgpetent contradictory evidence:

DOCUMENT RESPONSHOBJECTION

June 29, 2007 Letter Not Authenticated. Apple objects to this document on the
from Harvey grounds that it is not authenticated pursuant to Fd. R.
Rosenfield (pp. 1-2) Evid. 901 or 902.

Hearsay. Apple objects to this document on the grounds that
is inadmissible hearsay pursuant to Fed. R. Evid.G2.

Not Relevant. Apple objects to this document on the grounds
that it is not relevant pursuant to Fed. R. Evid. ©2. This letter
states that it was writtenthe morning beforethe release of the
iPhone; therefore it is not relevant to the existence, acssibility
or content of two iPhone support web pages added #ypple’s
website by the time the iPhone went on sale latenat day, and
available thereafter.

Gold Coast Bulletin Not Authenticated. Apple objects to this document on the
(Australia) story grounds that it is not authenticated pursuant to Fd. R.
(pp. 2-3) Evid. 901 or 902.

Hearsay. Apple objects to this document on the grounds tha
both the article itself and the attributed statemeis within the
article are inadmissible hearsay pursuant to FedR. Evid. 802.

Not Relevant. Apple objects to this document on the grounds
that it is not relevant pursuant to Fed. R. Evid. €2. This
Australian media story reports the contents of theRosenfield
letter. As discussed above, this letter states thié was written
the morning beforeto the release of the iPhonaherefore any
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DOCUMENT

RESPONSHOBJECTION

discussion of it is not relevant to the existencaccessibility or
content of two iPhone support pages added to Applkewebsite
by the time the iPhone actually went on sale laté¢hat day, and
available thereafter.

Oakland Tribune story
(pp. 3-4)

Not Authenticated. Apple objects to this document on the
grounds that it is not authenticated pursuant to Fd. R.
Evid. 901 or 902.

Hearsay. Apple objects to this document on the grounds tha
both the article itself and the attributed statemeis within the
article are inadmissible hearsay pursuant to FedR. Evid. 802.

Not Relevant. Apple objects to this document on the grounds
that it is not relevant pursuant to Fed. R. Evid. 42. This media
story reports the contents of the Rosenfield letter As discussed
above, this letter states that it was writterthe morning beforehe
release of the iPhonetherefore any discussion of it is not
relevant to the existence, accessibility or contewff two iPhone
support pages added to Apple’s website by the tintbe iPhone
went on sale later that day, and available thereadt. In
addition, the hearsay statement attributed to Jenrier Hakes is
ambiguous. At most, it could be read to suggestdhthe BRP
details were posted on Apple’s website the same dthye iPhone
went on sale (June 29, 2007), but after sales commeed.
Therefore, this document does not contradict Apples
undisputed facts that the two iPhone support web pges were
uploaded on June 29, 2007, and the accessibilitycoontent of
those pages from that time to the present.

AP story (p. 5)

Apple asserts the same objections the grounds of lack of
authentication, hearsay and relevance as for the alve media
story.

AP story (pp. 6-7)

Apple asserts the same objectis on the grounds of lack of
authentication, hearsay and relevance as for the alve media
story.

India Daily story
(pp. 8-9)

Apple asserts the same objections on the groundslatk of
authentication, hearsay and relevance as for the alve media
story.

CBS/AP story (p. 10)

Apple asserts the same objeatis on the grounds of lack of
authentication, hearsay and relevance as for the alve media
story.
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DOCUMENT

RESPONSHOBJECTION

MacUser story
(pp. 7-8)

Not Authenticated. Apple objects to this document on the
grounds that it is not authenticated pursuant to Fd. R.
Evid. 901 or 902.

Hearsay. Apple objects to this document on the grounds tha
both the article itself and the attributed statemeis within the
article are inadmissible hearsay pursuant to FedR. Evid. 802.

Not Relevant. Apple objects to this document on the grounds
that it is not relevant pursuant to Fed. R. Evid. 42. This media
story reports the contents of the Rosenfield letter As discussed
above, this letter states that it was writterthe morning beforehe
release of the iPhonetherefore any discussion of it is not
relevant to the existence, accessibility or contewf iPhone
support pages added to Apple’s website by the tintbe iPhone
actually went on sale later that day, and availabl¢hereafter. In
addition, the hearsay statement attributed to Jenrier Hakes is
ambiguous. At most, it could be read to suggestdhthe BRP
details were posted on Apple’s website the same dthye iPhone
went on sale (June 29, 2007), but after sales commeed.
Further, this report states that Apple did disclosethe iPhone
BRP cost just before the iPhone went on sale. Thefore, this
document does not contradict Apple’s undisputed fas that the
two iPhone support web pages were uploaded on Ju@8, 2007,
and the accessibility and content of those pageofn that time to
the present.

Applelnsider story
(p- 11)

Not Authenticated. Apple objects to this document on the
grounds that it is not authenticated pursuant to Fd. R.
Evid. 901 or 902.

Hearsay. Apple objects to this document on the grounds tha
both the article itself and the attributed statemeis within the
article are inadmissible hearsay pursuant to FedR. Evid. 802.

Not Relevant. Apple objects to this document on the grounds
that it is not relevant pursuant to Fed. R. Evid. 42. This media
report has no relevance to the existence, accessilgior content
of iPhone support pages uploaded on June 29, 200This
undated article in no way states that Apple did nomake such
disclosures on June 29, 2007. Indeed, it appeasdonfirm that
the content of these pages — the costs and detaifshe BRP —
was being discussed on Monday, July 2. Thereforthis
document does not contradict Apple’s undisputed fas that the
two iPhone support web pages were uploaded on Jug8, 2007,
and the accessibility and content of those pageofn that time to
the present.
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Exhibit H: This exhibit is Apple’s entire set of response® plaintiff's special
interrogatories. Plaintiff has pointed to no spedic response as required. Therefore, this
entire exhibit should be disregarded.See Ammons v. Aramark Unif. Serv868 F.3d 809,
817 (7th Cir. 2004) (explaining that non-moving pay must include specific references, not
citations to entire depositions or entire exhibits) Indeed, Apple’s Responses to
Interrogatory Nos. 2, 4, 8 and 10 confirm that théwo iPhone support pages containing
BRP details were uploaded on June 29, 2007, at 4wp, and the accessibility and content of
those web pages from that time to the present. Nahg in the cited exhibit contains
contradictory evidence.

Exhibit | : Apple objects to this e-mail chain to the extenthat it contains inadmissible
hearsay pursuant to Fed. R. Evid. 802, specificallhe embedded e-mail from Daniel
Frommer to Jennifer Bowcock and Jennifer Hakes. Aple also objects that this exhibit is
irrelevant under Fed. R. Evid. 402 to the existenceaccessibility or content of two iPhone
support pages available on June 29, 2007, and thafter, because it concerns an exchange
on June 13, 2007 — two weeks before the iPhone wemt sale. The undisputed facts at
issue do not claim that disclosure was made priootJune 29, 2007. Therefore, nothing in
this exhibit contains competent contradictory evidace.

Exhibit J: Apple objects that this exhibit is irrelevant urder Fed. R. Evid. 402 to the
existence, accessibility or content of two iPhon@igport pages available on June 29, 2007,
and thereafter, because it concerns an e-mail exahge on June 28, 2007 — before the
iPhone went on sale. The undisputed facts at issde not claim that disclosure was made
prior to June 29, 2007. Therefore, nothing in thigxhibit contains contradictory evidence.
Exhibit K : Apple objects to this e-mail chain to the extenthat it contains inadmissible
hearsay pursuant to Fed. R. Evid. 802, specificglthe embedded e-mail from Carol
Hernandez to Jennifer Hakes if this e-mail is offezd to prove the existence of an inquiry
from Michelle Kessler at USA Today. Apple also olgcts that this exhibit is irrelevant
under Fed. R. Evid. 402 to the existence, accessiyiand content of two iPhone support
pages available on June 29, 2007, and thereafteedause it concerns an exchange on June

28, 2007 — before the iPhone went on sale. Thedisputed facts at issue do not claim that
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disclosure was made prior to June 29, 2007. Thdoge, nothing in this exhibit contains
competent contradictory evidence.

Exhibit L :  Apple objects to this e-mail on the grounds thais not relevant pursuant to
Fed. R. Evid. 402 to the existence, accessibilitp@ content of certain BRP-related
information on two iPhone support pages availablemJune 29, 2007, and thereafter. It
clearly states that aservicelink on one of the support pages

(www.apple.com/support/iphone/service/batterywas not active on August 6, 2007. The

service link was to an “iPhone service request forfrthat would allow users to initiate an
out-of-warranty repair. As the e-mail makes clearthe link was not active because there
would be no need for out-of-warranty repairs untileleven months later (when the first
units sold started coming out of warranty in late dine 2008). Therefore, nothing in this
exhibit contains contradictory evidence.
Exhibit M : This exhibit is Lance Kunnuth’s Declaration. Phintiff has pointed to no
specific paragraph(s) as required. Therefore, thigntire exhibit should be disregarded.
See Ammons368 F.3d at 817. In fact, this declaration was sgifically cited by Apple as its
support for these undisputed facts — the uploadingnd accessibility of the two iPhone
support pages on June 29, 2007 (paragraph 2), ankdet BRP-related content of those pages
from that time to the present (paragraphs 3-6). Riintiff's citation to this same declaration
to attempt to create a dispute is nonsense. Notlg in this declaration contains
contradictory evidence.

Thus, plaintiff has presented no contradictory exdence and this fact remains
undisputed.

39. The webpage, www.apple.com/support/iphone/servatgty, contains

Frequently Asked Questions (FAQ) regarding the ifehOut-of-Warranty Battery Replacement
Program, including the following information:
What is the iPhone Battery Replacement Program?

If your iPhone requires service only because thieheas ability to
hold an electrical charge has diminished, Applé rgpair your
iPhone for a service fee of $79, plus $6.95 shigpin .

How much does it cost to participate in the prograr

The program costs $79, plus $6.95 shipping. Thgram cost is
$85.95 per unit. All fees are in US dollars andjsat to local
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tax . ... Please review Apple’s Repair Terms @odditions for
further details.

Will the data on my iPhone be preserved?

No, the repair process will clear all data from iyiRhone. Itis
important to sync your iPhone with iTunes to bapkyaur
contacts, photos, email account settings, text agess and more.
Apple is not responsible for the loss of informatishile servicing
your iPhone and does not offer any data transfeicee. . . .

How long will service take?

The repair process normally takes three businegs daee the
iPhone Service FAQ for information about gettingfgpleCare
Service Phone for you to use with all of your dakale your
iPhone is being repaired.

(Kunnuth Decl. § 3, Ex. A))

PLAINTIFF'S RESPONSE: Plaintiff denies that sanflormation appeared on the noted website
on June 29, 2007 or for a substantial time thezealf evidenced by Plaintiff's Group Exhibit A
and Exhibits H-M of Plaintiff’'s Response to Defentla Motion for Summary Judgment.
APPLE’S REPLY: Plaintiff offers the same responsdo Apple’s Undisputed Fact Nos. 38
through 43. All six facts relate to two iPhone suport pages on Apple’s website:

www.apple.com/support/iphone/service/batteryand

www.apple.com/support/iphone/service/faq Specifically, the undisputed facts state that

these two iPhone support pages were uploaded on &9, 2007 when the iPhone went on
sale, and that these two support pages have beercassible (UF No. 38) and have included
BRP -related content since that time (UF Nos. 39-43 Plaintiff attempts to dispute these
six related facts by referring to the same set ofxibits (Group Exhibit A and Exhibits H-

M) that he claims supports his argument that the BIR details “did not appear” on these
web pages.

To avoid repetition, Apple incorporates by referere its specific objections to these
exhibits set forth above in its Reply to Plaintiffs Response to Undisputed Fact No. 38.
Each of those objections applies with equal forcaireply to Plaintiff’'s Response to
Undisputed Facts Nos. 39 through 43. None of théexd exhibits contain competent
contradictory evidence as to any of these facts; énefore, Apple’s facts regarding the BRP

disclosures on its iPhone support pages (Nos. 38y48main undisputed.
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40. The above-quoted text in paragraph 39 has beendedlat all times. (Kunnuth
Decl. 71 4.)
PLAINTIFF'S RESPONSE: Plaintiff denies the statensecontained in Paragraph 40 based
upon Plaintiff s Group Exhibit A and Exhibits H-M Blaintiff s Response to Defendant’s
Motion for Summary Judgment.
APPLE’S REPLY: Plaintiff offers the same responsdo Apple’s Undisputed Fact Nos. 38
through 43. All six facts relate to two iPhone suport pages on Apple’s website:

www.apple.com/support/iphone/service/batteryand

www.apple.com/support/iphone/service/faq Specifically, the undisputed facts state that

these two iPhone support pages were uploaded on A9, 2007 when the iPhone went on
sale, and that these two support pages have beercassible (UF No. 38) and have included
BRP -related content since that time (UF Nos. 39-43 Plaintiff attempts to dispute these
six related facts by referring to the same set ofxibits (Group Exhibit A and Exhibits H-
M) that he claims supports his argument that the BIR details “did not appear” on these
web pages.

To avoid repetition, Apple incorporates by refereme its specific objections to these
exhibits set forth above in its Reply to Plaintiffs Response to Undisputed Fact No. 38.
Each of those objections applies with equal forcaireply to Plaintiff’'s Response to
Undisputed Facts Nos. 39 through 43. None of théed exhibits contain competent
contradictory evidence as to any of these facts; énefore, Apple’s facts regarding the BRP
disclosures on its iPhone support pages (Nos. 38}48main undisputed.

41. The webpage, www.apple.com/support/iphone/sendge¢ontains answers to

Frequently Asked Questions (FAQ) about the iPhepair process and the iPhone warranty, as
well as about AppleCare Service Phones. (Kunn@tl.O§ 5.)

PLAINTIFF'S RESPONSE: PIlaintiff denies that sanformation appeared on the noted website
on June 29, 2007 or for a substantial time thezeaft evidenced by Group Exhibit A and
Exhibits H-M of Plaintiff's Response to Defendant®tion for Summary Judgment.

APPLE’S REPLY: Plaintiff offers the same responsdo Apple’s Undisputed Fact Nos. 38
through 43. All six facts relate to two iPhone suport pages on Apple’s website:

www.apple.com/support/iphone/service/batteryand

www.apple.com/support/iphone/service/faq Specifically, the undisputed facts state that
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these two iPhone support pages were uploaded on &9, 2007 when the iPhone went on
sale, and that these two support pages have beercessible (UF No. 38) and have included
BRP -related content since that time (UF Nos. 39-43 Plaintiff attempts to dispute these
six related facts by referring to the same set ofx@ibits (Group Exhibit A and Exhibits H-

M) that he claims supports his argument that the BIR details “did not appear” on these
web pages.

To avoid repetition, Apple incorporates by referere its specific objections to these
exhibits set forth above in its Reply to Plaintiffs Response to Undisputed Fact No. 38.
Each of those objections applies with equal forcaireply to Plaintiff’'s Response to
Undisputed Facts Nos. 39 through 43. None of théexd exhibits contain competent
contradictory evidence as to any of these facts; énefore, Apple’s facts regarding the BRP
disclosures on its iPhone support pages (Nos. 38y48main undisputed.

42.  From the time it was originally uploaded on June Z®7, until November 2007,
this Service FAQ disclosed the availability andtadsAppleCare Service Phones as follows:

If I need to have my iPhone repaired, will | be al# to borrow
an iPhone to use?

Apple can provide an AppleCare Service Phone fortgause with
all of your data while your iPhone is being repdird he service
fee for the AppleCare Service phone is $29. Forendetails
please review the iPhone Rental Terms and Condition

(Kunnuth Decl. 1 5.)

PLAINTIFF'S RESPONSE: Plaintiff denies the statensecontained in Paragraph 42 based
upon Plaintiff's Group Exhibit A and Exhibits H-M @laintiff's Response to Defendant’s
Motion for Summary Judgment.

APPLE’S REPLY: Plaintiff offers the same responsdo Apple’s Undisputed Fact Nos. 38
through 43. All six facts relate to two iPhone suport pages on Apple’s website:

www.apple.com/support/iphone/service/batteryand

www.apple.com/support/iphone/service/faq Specifically, the undisputed facts state that

these two iPhone support pages were uploaded on &9, 2007 when the iPhone went on
sale, and that these two support pages have beercessible (UF No. 38) and have included
BRP -related content since that time (UF Nos. 39-43 Plaintiff attempts to dispute these
six related facts by referring to the same set ofxéibits (Group Exhibit A and Exhibits H-
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M) that he claims supports his argument that the BIR details “did not appear” on these
web pages.

To avoid repetition, Apple incorporates by refereme its specific objections to these
exhibits set forth above in its Reply to Plaintiffs Response to Undisputed Fact No. 38.
Each of those objections applies with equal forcaireply to Plaintiff’'s Response to
Undisputed Facts Nos. 39 through 43. None of théexd exhibits contain competent
contradictory evidence as to any of these facts; énefore, Apple’s facts regarding the BRP
disclosures on its iPhone support pages (Nos. 38y48main undisputed.

43.  While the precise wording of the Service FAQ waarged in November 2007, it
has at all times disclosed the availability and §@St of AppleCare Service Phones for rental
while a customer’s unit is being repaired. (Kurimbecl. | 6.)

PLAINTIFF'S RESPONSE: Plaintiff denies the statensecontained in Paragraph 43 based
upon Plaintiff's Group Exhibit A and Exhibits H-M @laintiff's Response to Defendant’s
Motion for Summary Judgment.

APPLE’'S REPLY: Plaintiff offers the same responsdo Apple’s Undisputed Fact Nos. 38
through 43. All six facts relate to two iPhone suport pages on Apple’s website:

www.apple.com/support/iphone/service/batteryand

www.apple.com/support/iphone/service/faq Specifically, the undisputed facts state that

these two iPhone support pages were uploaded on Ju@&9, 2007 when the iPhone went on
sale, and that these two support pages have beercassible (UF No. 38) and have included
BRP -related content since that time (UF Nos. 39-43 Plaintiff attempts to dispute these
six related facts by referring to the same set ofxibits (Group Exhibit A and Exhibits H-

M) that he claims supports his argument that the BR details “did not appear” on these
web pages.

To avoid repetition, Apple incorporates by referemre its specific objections to these
exhibits set forth above in its Reply to Plaintiffs Response to Undisputed Fact No. 38.
Each of those objections applies with equal forcaireply to Plaintiff’'s Response to
Undisputed Facts Nos. 39 through 43. None of théed exhibits contain competent
contradictory evidence as to any of these facts; énefore, Apple’s facts regarding the BRP

disclosures on its iPhone support pages (Nos. 38}48main undisputed.
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E. The iPhone Warranty

44. Each iPhone comes with Apple’s One-Year Limited k&faty. (Declaration of
Arin Knuth in Support of Apple’s Motion for Summadydgment (“Knuth Decl.”) T 2, Ex. A.)
PLAINTIFF'S RESPONSE: Paragraph 2 of the Knuth [Beation is as stated in Paragraph 44
above. However, Plaintiff states that the statdrimeparagraph 44 above is not an undisputed
material fact as Apple’s business practices ar@owk to Plaintiff.
APPLE’S REPLY: Plaintiff has presented no contradctory evidence; therefore, this fact
remains undisputed.

45.  Apple’s One-Year Limited Warranty contains the daling statement:

ALL EXPRESS AND IMPLIED WARRANTIES, INCLUDING
BUT NOT LIMITED TO ANY IMPLIED WARRANTIES AND
CONDITIONS OF MERCHANTABILITY AND FITNESS FOR
A PARTICULAR PURPOSE, ARE LIMITED IN TIME TO THE
TERM OF THIS LIMITED WARRANTY.

(Knuth Decl., Ex. A.)

PLAINTIFF'S RESPONSE: Plaintiff denies that Paaggr 45 above is a full and accurate
disclosure of the statement and/or text includeflpple’s One-Year Limited Warranty.
APPLE’S REPLY: Plaintiff has presented no contradctory evidence; therefore, this fact
remains undisputed.

46. Under Apple’s warranty policies, Apple would repdaan iPhone battery if it
dropped below 50% of its original capacity in thstfyear of purchase. (Knuth Decl. T 3.)
PLAINTIFF'S RESPONSE: Paragraph 3 of the Knuth [Beation is as stated in Paragraph 46
above. Plaintiff further states that paragraplis4tot an undisputed fact because what “Apple
would” do if an iPhone battery falls below 50% t&f original capacity during the first year of
purchase is within the control of the Defendanheland Defendant’s business practices are
unknown to Plaintiff.

APPLE’S REPLY: Plaintiff has presented no contradctory evidence; therefore, this fact
remains undisputed.
F. Plaintiff's iPhone

47.  According to Apple’s customer and service recoRrlaintiff Jose Trujillo

purchased an iPhone on July 5, 2007. (Knuth CJesl)
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PLAINTIFF'S RESPONSE: Plaintiff denies the statensecontained in Paragraph 47 based
upon Plaintiff's Group Exhibit A and Exhibits H-M @laintiff's Response to Defendant’s
Motion for Summary Judgment.
APPLE’'S REPLY: None of the cited exhibits containcompetent contradictory evidence,
therefore, this fact remains undisputed. Apple wiladdress these exhibits in turn below.

Apple notes separately that plaintiff’'s purchase Istory was the subject of extensive
briefing and declarations in the context of AT&T Mobility’s motion to compel arbitration.
That briefing revealed that plaintiff is associatedwith the purchase of two iPhones: one on
July 5, 2007, from an AT&T Mobility retail store, and one on July 2, 2007, from an Apple
retail store. Plaintiff attached to his supplemenral brief a purchase invoice for the July 2,
2007 purchase. For the Court’s convenience, a copy plaintiff's submission is attached as
Exhibit B to the Declaration of Andrew Muhlbach. This additional level of purchase detalil
is not material to this motion because both purchass took place after June 29, 2007, when
Apple made the disclosures at issue.
Exhibit A : This “Group Exhibit” is not authorized by the governing rules and fails to
satisfy plaintiff's burden of coming forward with specific facts. See Smith v. LamZ321
F.3d 680, 683 (7th Cir. 2003) (affirming summary jdgment for defendant because
plaintiff's attempt “to support his factual disagreements by affixing to his brief assorted
material” was insufficient); Brasic v. Heinemann'’s Inc.121 F.3d 281, 285 (7th Cir. 1997)
(explaining that Rule 56 requires specific referenes to affidavits and parts of the record;
therefore, plaintiff's reference to “see all exhibis” was insufficient).

Apple objects to each and every document in plairif's “Group Exhibit.” First,
Apple objects to these documents on the grounds thaone of them are authenticated
pursuant to Fed. R. Evid. 901 or 902. Second, Appbbjects to these documents on the
grounds that they are inadmissible hearsay and thattributed statements within them are
double-hearsay. Finally, Apple objects to these doments on the grounds that they are not
relevant pursuant to Fed. R. Evid. 802 because thelo not containany information
concerning the purchase date of plaintiff's iPhoneg). Therefore, nothing in the cited
exhibit contains contradictory evidence.
Exhibit H: This exhibit is Apple’s entire set of response® plaintiff's special

interrogatories. Plaintiff has pointed to no spedic response as required. Therefore, this
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entire exhibit should be disregarded.See Ammons v. Aramark Unif. Serv868 F.3d 809,
817 (7th Cir. 2004) (explaining that non-moving pay must include specific references, not
citations to entire depositions or entire exhibits) This exhibit is irrelevant pursuant to Fed.
R. Evid. 402 because Apple’s interrogatory responselo not containany information
regarding plaintiff's purchase date. Therefore, neéhing in the cited exhibit contains
contradictory evidence.

Exhibit | : Apple objects to this e-mail chain to the extenthat it contains inadmissible
hearsay pursuant to Fed. R. Evid. 802, specificallhe embedded e-mail from Daniel
Frommer to Jennifer Bowcock and Jennifer Hakes. Aple also objects that this exhibit is
irrelevant under Fed. R. Evid. 402 because it doe®t contain any information regarding
plaintiff's purchase date. Therefore, nothing in his exhibit contains competent
contradictory evidence.

Exhibit J: Apple objects that this exhibit is irrelevant urder Fed. R. Evid. 402 because it
does not containany information regarding plaintiff's purchase date. Therefore, nothing
in this exhibit contains contradictory evidence.

Exhibit K : Apple objects to this e-mail chain to the extenthat it contains inadmissible
hearsay pursuant to Fed. R. Evid. 802, specificallhe embedded e-mail from Carol
Hernandez to Jennifer Hakes if this e-mail is offezd to prove the existence of an inquiry
from Michelle Kessler at USA Today. Apple also olgcts that this exhibit is irrelevant
under Fed. R. Evid. 402 because it does not contaamy information regarding plaintiff's
purchase date. Therefore, nothing in this exhibitontains competent contradictory
evidence.

Exhibit L :  Apple objects to this e-mail on the grounds thais not relevant pursuant to
Fed. R. Evid. 402 because it does not contaamy information regarding plaintiff's
purchase date. Therefore, nothing in this exhibitontains competent contradictory
evidence.

Exhibit M : This exhibit is Lance Kunnuth’s Declaration. Phintiff has pointed to no
specific paragraph(s) as required. Therefore, thigntire exhibit should be disregarded.
See Ammons368 F.3d at 817. Apple also objects that this eidit is irrelevant under Fed.
R. Evid. 402 because it does not contaany information regarding plaintiff's purchase

date. Therefore, nothing in this exhibit containgcompetent contradictory evidence.
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Thus, plaintiff has presented no contradictory exdence and this fact remains
undisputed.

48.  Apple has no record of any battery-related comgdamn requests for repair
concerning the Plaintiff's iPhone. (Knuth Decb.4
PLAINTIFF'S RESPONSE: Paragraph 5 of the Knuth [Beation is as stated in Paragraph 48
above. However, Plaintiff states that in its Remsaoto Interrogatories, attached hereto as
Exhibit H, Defendant also claimed to “have no re€af the voluminous press and media
inquiries, as well as consumer advocacy group camigl, regarding its Battery Replacement
Program, which Group Exhibit A, and Exhibits H-MPIaintiff's Response to Defendant’s
Motion for Summary Judgment show is clearly untrue.
APPLE’'S REPLY: None of the cited exhibits containcompetent contradictory evidence,
therefore, this fact remains undisputed.

Group Exhibit A : This “Group Exhibit” is not authorized by the governing rules and fails

to satisfy plaintiff’'s burden of coming forward with specific facts. See Smith v. LamZ21
F.3d 680, 683 (7th Cir. 2003) (affirming summary jdgment for defendant because
plaintiff's attempt “to support his factual disagreements by affixing to his brief assorted
material” was insufficient); Brasic v. Heinemann'’s Inc.121 F.3d 281, 285 (7th Cir. 1997)
(explaining that Rule 56 requires specific referenes to affidavits and parts of the record;
therefore, plaintiff's reference to “see all exhibis” was insufficient).

Apple objects to each and every document in plairif's “Group Exhibit.” First,
Apple objects to these documents on the grounds thaone of them are authenticated
pursuant to Fed. R. Evid. 901 or 902. Second, Appbbjects to these documents on the
grounds that they are inadmissible hearsay and thattributed statements within them are
double-hearsay. Finally, Apple objects to these daments on the grounds that they are not
relevant pursuant to Fed. R. Evid. 802 because thelo not containany information
concerning a complaint or repair request made by @intiff regarding his iPhone(s).
Therefore, nothing in the cited exhibit contains cotradictory evidence.
Exhibit H: This exhibit is Apple’s entire set of response® plaintiff's special
interrogatories. Plaintiff has pointed to no spedic response as required. Therefore, this
entire exhibit should be disregarded.See Ammons v. Aramark Unif. Serv868 F.3d 809,
817 (7th Cir. 2004) (explaining that non-moving pay must include specific references, not
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citations to entire depositions or entire exhibits) This exhibit is irrelevant pursuant to Fed.
R. Evid. 402 because Apple’s interrogatory responsedo not containany information
regarding any complaints or repair requests made bylaintiff to Apple. Therefore,
nothing in the cited exhibit contains contradictoryevidence.

Exhibit | : Apple objects to this e-mail chain to the extenthat it contains inadmissible
hearsay pursuant to Fed. R. Evid. 802, specificallhe embedded e-mail from Daniel
Frommer to Jennifer Bowcock and Jennifer Hakes. Aple also objects that this exhibit is
irrelevant under Fed. R. Evid. 402 because it doe®t contain any information regarding
any complaints or repair requests made by plaintifto Apple. Therefore, nothing in this
exhibit contains competent contradictory evidence.

Exhibit J: Apple objects that this exhibit is irrelevant urder Fed. R. Evid. 402 because it
does not containany information regarding any complaints or repair requests made by
plaintiff to Apple. Therefore, nothing in this exhibit contains contradictory evidence.
Exhibit K : Apple objects to this e-mail chain to the extenthat it contains inadmissible
hearsay pursuant to Fed. R. Evid. 802, specificallthe embedded e-mail from Carol
Hernandez to Jennifer Hakes if this e-mail is offeed to prove the existence of an inquiry
from Michelle Kessler at USA Today. Apple also olgcts that this exhibit is irrelevant
under Fed. R. Evid. 402 because it does not contaamy information regarding any
complaints or repair requests made by plaintiff toApple. Therefore, nothing in this exhibit
contains competent contradictory evidence.

Exhibit L :  Apple objects to this e-mail on the grounds thais not relevant pursuant to
Fed. R. Evid. 402 because it does not contaamy information regarding any complaints or
repair requests made by plaintiff to Apple. Therebre, nothing in this exhibit contains
competent contradictory evidence.

Exhibit M : This exhibit is Lance Kunnuth’s Declaration. Phintiff has pointed to no
specific paragraph(s) as required. Therefore, thientire exhibit should be disregarded.
See Ammons368 F.3d at 817. Apple also objects that this eiktit is irrelevant under Fed.
R. Evid. 402 because it does not contaamy information regarding any complaints or
repair requests made by plaintiff to Apple. Therebre, nothing in this exhibit contains

competent contradictory evidence.
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Thus, plaintiff has presented no contradictory exdence and this fact remains

undisputed.
Dated: July 25, 2008 Respectfully submitted,

APPLE INC.
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