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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

LASTERN DIVISION wow e W B
oo v e LT i e el
B R ) IS 9] 1)

In re: ) Chapter 11 . o

) oy 24 70t
Conseco, Inc., ) Case No. 02 B49672 o CLIRK

) Honorable Carol A. Doyle..i-. = =7 270

Debtors. ) (Yointly Administered) 40 v, ~
)

CONSECQ, INC.’S STATEMENT OF UNDISPUTED FACTS

Pursuant to Local Bankruptcy Rule 7056-1, Conseco, Inc. submits the following list of
material facts as to which there is no dispute, and which entitlc Conseco to partial summary
judgment in this matter.

Jurisdiction

1. This Court has junisdiction over this matter under 28 U.5.C. §§ 157 and 1334.

2. This is a core proceeding under 28 U.S.C. § 157(b)(2)(B) because it involves the
allowance or disallowance of claims asseried against Conseco’s estate, specifically, the claims
represented by Proof of Claim Nos. 49672-006377, 49672-006378, and 49672-006375.

3. The plaintiffs/claimants -in this matter are the owners of various insurance
policies. Pursuant to cértain Split-Dollar Agreements, Conseco, Inc. and two former employees
of Conscco — Stephen Hilbert and Rollin Dick — agreed to sharc the obligation to pay premiums
on thosc policies.

4. The defendant/respondent in this case is Conseco, Inc., which filed a chapter 11
petition in this Court on December 17,2002. On September 9, 2003, this Court confirmed a plan

ot reorganization, which becamc effective on September 10, 2003.




The Split-Dollar Agreements

5. in 1998, Conseco entered into a series of Split-Dollar Agreements which were
intended to benefit two members of Conseco’s senior management, Stephen Hilbert and Rollin
Dick. ‘

6. In total, there were five Split-Dollar Agrecments (four for Hilbert and one for
Dick). Each Split-Dollar Agreement related to a different life insurance policy. True and
accurate copies of the Split-Dollar Agreements and attachments arc attached hereto us Exhibits
A-E.

7. Each Agreement had three parties: (1) Conseco; (2) the “Employee’ (which was
either Hilbert or Dick depending on the specific policy involved); and (3) the “Owner” of the
insurance policy to be issued (for each of the policies, Hilbert and Dick created trusts to capture
the death bencfits under the policies).

8. Conseco was a party to all of the Split-Dollar Agrecments. The other parties to
the five Split-Dollar Agreements, as well as the insurance policies associated with each of the

five Agreements are set forth in the table below.

Insurance Policy | Employee Policy Owner Trustee for Policy Amount
' the Owner '

Prudential Policy | Rollin Dick FBO Dick Family | Lawrence Dick | $10 million

No, V0001461 J998 IRR Trust
MectLife Policy Stephen Amended Hilbert | Rollin Dick $12.5 million
No. 981250011PR | Hilbert Residence
Maintenance Trust

New York Life Stephen Stephen C and Rollin Dick $25 million
Insurance Co. Hilbert TomiSuve Hilbert
Policy No. Irrevocable Trust
46402088
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Manufactuarers Stephen Stephen C and Rollin Dick $25 million
Life Policy No. Hilbert TomiSue Hilbert
55627152 Irrevocable Trust
MetLife Policy Stephen Stephen C and Rollin Dick $25 million
No. 981250010PR | Hitbert TomiSuc Hilbert

Trrevocable Trust

9. Under each Agreement, Conseco agreed to contribute premiums towards a life
insurance policy under which Hilbert, Dick and their spouses were the insured lives. {Ex. A at
1 3(2))

10.  Conseco agreed to pay annual premiums for the lifc insurance policies because
“the Employee is also an officer and director of the Corporation and has contributed significantly
10 its success. The Corporation desires to continue to retain the services of the Employee.”
(Ex. Aatl)

The Terms of the Split-Dollar Agreements

11.  Under each Split-Dollar Agreement, Conscco was required to determine the
amount of the annual premium duc under the terms of the life insurance policy at issue.) (Ex. A
at ’ﬁ 3(w)

12.  Conseco was then required to determine how that premium payment sﬁould be

split between Conseco and the Employee in accordance with IRS PS 38 table rates.? J/d.

I The terma of the various Split-Dollar Agreements were virtually identical. Tn this Statement of Facts, all
citations (o terms in the Split-Dollar Agreements are to Exhibit A. However, the same terms appear in Exhibits
B-E.

2 The artangement under which Conseco and the Employees split the premium payments way designed to confer
a tax benefit on the Employees.




13.  The Employee {or his spouse or the Owner in his stead) was then rcquired to
forward the Employee’s portion of the premium to Conseco, which, in turn, would forward the
full premium payment to the issuing insurer. fd.

14, The insurance policies were “second-to-die” policies (meaning that the death
benefit would pay out upon the death of both the Employee and his spouse). (See, e.g., Ex. A, at
9 6(a)-(b))

15.  Conseco obtained a collateral assignment of cach insurance policy pursuant to a
separate Collateral Assignment. (See Ex. A at Ex. B thereto). Under the terms of the Collateral
Assignments, Conseco’s interests inctuded the right to be re-paid for its premium payments upon
certain events of termination or upon the death of both insured lives (as provided in the Split-
Dollar Agreements). (/. at 9 3)

16.  Each Split-Dollar Agreement also contained an early termination provision, which
stated:

This Agreement shall terminate, during the lifctimes of Employee
and his said wife, without notice, upon the occurrence of any of the
following events: (1) bankruptcy of the Corporation; or (2) failure
of the Employee (or his said wifc) and the Owner to timoly pay the
Corporation the Employee’s (or his said wife's) portion of the
premium, if any, due hereunder, unless the Corporation elects to
make such payment on behalf of the Employee, as provided herein,
(Ex. A aty 7)

17.  Upon early termination, the Owner of the policy had the option of “purchasing”
the policy from Conseco (thus releasing the collateral assignment) by reimbursing Conseco for
its premiumn payments to date. (Jd. at § E(a))

18,  If the Owner failed to take such action within 60 days, Conscco then had the

option of either: (1) taking possession of the policy (i.e. becoming the Owner of the policy); or




[

(2) surrendering the policy, taking rcimbursement for its premium payments from the proceeds,
and then paying any residual amount to the Owner. (/4. at § 8(b))
The Parties® Dealings under the Split-Dollar Agreements

19.  Conseco, the Employccs and the Owners operated under the Agreements until
December 2001. True and accuratc summaries of the parties’ premium payments are set forth in
the schedules attached as Exhibit F hereto.

20.  In December 2001, Conseco ceased making premium payments on the policics.

21.  The Owners of the policies filed claims against Conseco, Inc. that are represented
by Proof of Claim Nos. 49672-006377, 49672-006378, and 49672-006379.

22.  Conseco filed timely objections to each of thosc claims. Conseco objected on a
mimber of grounds, including that the Split-Dollar Agreements were non-executory confracts

that had terminated when Conseco filed its bankruptey petition on December 17, 2002,

DATED: September 20, 2004 Respectfully submitied,

o

e G

James H.M. Sprayregen
Timothy D. Elliott
KIRKLAND & ELLIS LLP
200 East Randolph Drive
Chicago, TL 60601
Telephone: (312) 861-2000
Facsimile: (312) 861-2200

Attorneys for Conseco, Inc.




CERTIFICATE OF SERVICE

1, Timothy D. Elliott, an attorney, certify that I served true and correct copies of the
foregoing CONSECO, INC.’S STATEMENT OF UNDISPUTED FACTS, by facsimile and

Federal Express, on September 20, 2004, upon:

John F. Kinney William: L. O'Connor

Freeman, Freeman & Salzman, P.C. Dan Pecar Newman & Klciman, P.C,
4¢1 North Michigan Avenne Suite 2300, One American Squarc
Suite 3200 Indianapolis, IN 46282

Chicago, IL 60611-4207 Telephone: (317) 632-3232
Telephone: (312) 222-5100 Facsimile: (317) 632-2962

Facsimile: (312) 822-0870

BY MESSENGER BY FEDERAL EXPRESS

Timothy D. Elliott




EXHIBIT A




-SPLIT-DOLILAR AGREEMENT
(Rollin M. and Helea E. Dick)

THIS AGREEMENT, made and entered into by and among CONSECO, INC., an
Indiana corporation (the "Corporation®), ROLLIN M., DICK, of Zionsville, Indiana (the
*Employee”), and LAWRENCE E. DICK of Orange County, California, Trustee of the DICK
FAMILY IRREVOCABLE TRUST, dated December 8, 1998 (the "Owner™). -. ' ‘

Recitalg
A. The Employee is employed by the Corporation,

B. The Employce desires to provide life ipsurance protection for the
Employee's family in the event of the Employee's death, under a policy of
*second 10 die” life insurance insuring the lifc of the Employee and also his
wife, HELEN E. DICK, and payable upon the death of the second of them,
which Policy is described in Exhibit "A” attached hercto and by this
reference made a past hereof (the “Policy™), and which was or is being
issued by THE PRUDENTIAL INSURANCE COMPANY OF AMERICA
or any of its subsidiaries (the "Insurer™).

C. The Employee is also an officer and- director of the Corporation and has
contributed significantly to its success. The Corporation desires to continue
to retain the services of the Employee, and accordingly, the Corporation is-
willing to pay a portion of the premiums due on the Policy as an additional
employment benefit for the Employee, on the tcrms and conditions .

- hereinafter set forth.,

D. The Owner is the owner of the Policy and, as suéh, possesses all incide
of ownership in and to the Policy. .

E. The Corporation desires to have the Policy collaterally assigned to it by the
Owner, pursuant to a collateral assignment in the form of Exhibit "B*
attached hereto and by this reference made a part hereof or such other form
as proposed by the Insurer that is acceptable to the partics bereto (the
"Collateral Assignment”), to secure the repayment of the amounts which it
will pay toward the premivms on the Policy.

F. The parties hereto intend that under the Collateral Assipnment, the
Corporation shall receive only the right to such repayment, with the Owner
retaining all other ownership rights in the Policy, as specificd herein, and
the Corporation shall have no “incidents of ownership” (as defined in Treas.
Reg. §20.2042-1c)(2) in the Policy.




_ Agreement
NOW, THEREFORE, in consideration of the forcgoing Récitals, of the mumal

covenants and promises contained herein, and for other good and valuable consideration, the.
recc:pt and sufficiency of which is hereby acknowledged, the pautxes bereto agree as follows:-

1. Purchase of the Policy. The Owner has purchased the Policy froi the
. Insurer in the total face amount of $10,000,000. The partics hereto have
taken all necessary action 1o cause the Insurer to issue the Policy, and shall
take any further action which may be necessary to cause the Policy 10
conform to the provisions of this Agreement. The Corporation agrees that it
will take such actions as are necessary to cause the Policy to remain in full
force and effect during the lifetimes of the Employee and bis said wife. The
parties hereto agree that the Policy shall be subject to the terms and
conditians of this Agreement and of the Collateral Assignment filed with the
Tnsurer relating to the Policy. ' '

2. Qwnership of the Policy.

a. The Owner shall ‘be the sole and absolute owner of the
Policy, and may exercise all ownership rights granted to the
owner thereof by the terms of the Policy, except as may
otherwise be provided herein.

b. It is the agreement of the parties hereto and the Collateral
Assignment that the Owner shall retain all rights which -the
Policy grants 0 the owner thereof. The sole right. of the
Corporation hereunder shail be 10 be repaid the amounts
which it has paid toward the premiums on the Policy and,
accordingly, the Corporanon shall have mo “incidemts of

_ownership® (as defined in Treas. Reg. §20.2042-)(c)(2)) in

_the Policy, except the right to borrow against its cash
surrender value, subject to the terms hereof and provided the
Corporation shall pay when due any and all interest and other
charges assessed by the Insurer regarding such indebtedness.
Specifically, but without limitation, the Corporation shall
neither have nor exercise any right as collateral assignec of
the Policy which could in any way defeat or impair the
Owner's right to receive the cash surrender valuc or the death
proceeds of the Policy in excess of the. amount due the
Corporation hereunder. All provisions of this Agreement and
of the Collateral Assignment shall be construed so as to caicy
out such intention. :




‘3. Payment of Premiums.

a. Thirty (30) days prior to thc duc date of cach Policy
premium, the Corporation shall notify the Employee or the
Owner of the exact amoumt due (i) while both the Employee
and his said wife are living, from the Employee hereunder,
measured by the RS PS 38 table rates, and (i) after the firsi
of them to die, from the Employee (or his said wife if the

~ Employee has predeceased her) hereunder, which shall be an-
amount equal to the angual cost of current life insurance
protection under the Policy, measured by the lower of the PS
38 rate, set forth in Rev. Rul. 55-747, 1955-2 C.B. 228 (or .
-the corresponding applicable provision of any subscquent

" Revenue Ruling), or the Insurer’s current published premitm
raic for anmmajly renewable term insurance for standard risks,
Either the Employee (or his said wife) or the Owner, on
behalf of the Employee, shall pay such required contribution
to the Corporation prior to the premium due date. If neither
the Employee nor the Owner makes such timely payment, the
Corporation, in its sole discretion, may clect to make the
Employee's portion of the premium payment, which payment
shall be recovered by the Corporation as provided herein.

b. On or before the due date of each Policy premium, or within
the grace period.provided therein, the Cerporation shall pay -
the full amount of the premium to the Insurer, and shall, upon
request, promptly furnish the Employee {or his said wife, if
the Employee has predeceased her) and the Owner evidence
of timely payment of such premium. The Corporation shall
anmally furnish the Employcc and the Owner evidence of
timely paymcnt of such premium. The Corporation shall
annually furnish the Employee (or his said wifc, if the
Employec has predeceased her) a statement of the amount of
income reportable by the Employee for federal and state
income tax purposes, if any, as a result of the insurance
protection provided the Owner as the policy beneficiary.

. Collateral Assisnment. To secure the repayment to the Corporation of the
amount of the premiums on the Policy paid by it hereunder, the Owner has,

contemporancously herewith, assigned thc Policy to the Corporation as
collaterat in accordance with the terms of the Collateral Assignment. The
Collateral Assignment of the Policy to the Corporation hereunder shall not
be terminated, altered or amended by the Owner while this Agreement is in




eifect. Thepmcshcrctoagmcwtah:anmnnecessarytocansemc
- Collateral Assignment to conform to the provisions of this Agreement.

. Limitations on Ovner's Rights in Policy. The Owner shall not sell, assign,
transfer, borrow against, surrender or cancel the Policy, change the
beneficiary designation pmv:slon thereof, or terminate the dividend election
“thereof.,

6. Slalleclhn_nf_lls:amj!mmgds

a. Upon the second death of the Employce and his said wife, the
Corporation and the Qwier shall cooperate to take whatever
action is necessary to collect the death benefit provided under

_ the Policy. When such benefit has been collected and paid as
' provided herein, lins Agreement shall therenpon terminate,

b. Upon the second death of the Employee and bis said wife, the
Corporation shall have the unqualified right to receive a
portion of such deasth benefit equal to the total amount of the
premiums paid by it hereunder. The balance of the death
benefit provided under the Policy, if any, shall be paid
directly to the Ownper, in the manner and in the amount or
amounts provided in the beneficiary designation provision of =
the Policy. Notwithstandm’g amy term or provision hereof to
the confrary, in no event shall the amount.payable to the
Corporation hereunder exceed the Policy proceeds payable at
the second death of the Employee and his said wife. . No

- amount shall be paid from such death benefit to the Owner
until the full amount due the Corporation hercunder has been
paid. The parties hereto agree that the beneficiary designation
provision' of the Policy shall conform to the provisions
hereof. ‘

<. Notwithstanding any term or provision hereof to the contrary,
in the event that, for any reason whatsoever, no death benefit
is payablc under the Policy upon the second death of the
Employee and his said wife and in licu thereof the Insurer
refunds all or any part of the premiums paid for the Policy,
the Corporation and the Owner shall have the unqualified
right to share such premiums based on their respective
cumalative contributions thereto.

. Termination_of the Agreement During the Employee's and His Said
Wife's Lifefimes. This Agreement shall terminate, during the lifetimes of
Employee and his said wife, without notice, upon the occurrence of any of




the following events: (1) bankruptcy of the Corporation; or (2) faiture of the
Employee (or his said wife) and the Owner to timely pay the Corporation
the Employee's (or his said. wife's) portion of the premium, if any, due
hercunder, unless the Corporation elects to make such payment on behalf of
the Employee, as provided herein.

9.

a; For sixty (60) days after the date of the termination of this
Agreement during the lifetimes of Employee and his said
wife, the Owner shall have the option of obtaining the release

~of the Collateral Assignment. To obtain such release, the -
Owner shall repay to the Corporation the total amount of the

* premium payments made by the Corporation hereunder, less
any indebtedness secured by the Policy which was incarred
by. the Corporation and remains cutstanding as of the date of
such termination, including any interest due on such
indebtedness, Upon receipt of such amount, the Corporation
shall refease the Collateral Assignment, by the execution and
delivery of an appropriate instrument of release. .

b. If the Owner fails to exercise such option within such sixty
(60) day period, then, at the request of the Corporation, the
Owner shall execute any document or documents required by
the Insurer 1o transfer the interest of the Owner in the Policy
1o the Corporation.  Alternatively, the Corporation may
enforce iis right te be repaid the amount of the premivms on
the Policy paid by it from the cash surrender value of the
Policy under the Collateral Assignment; proyided, however,
that in the event the cish surrender value of the Policy
exceeds the amount due the Corporation, such excess shall be
paid to the Owner. Thereafier, neither the Owner nor the
Owner's successors, assigns or beneficiaries shall have any
further interest in and to the Policy, under the terms thereof,

~under this Agrecment or the Collateral Assignment.

Insurer Not a Party. The Insurer shall be fully discbarged from its
obligations under the Policy by payment of the Policy death benefit to the
beneficiary or beneficiaries named in the Policy, subject to the terms and
conditions of the Policy. 'In no event shall the Insurer be considered a party

© to this Agreement, or any modification or amendiment hercof. No provision

of this Agreement, or of any modification or amendment hereof, shall in any
way be construed as eplarging, changing, varying or in any other way
affecting the obligations of the Insurer as expressly provided in the Policy,




except insofar as the provisions hercof are made a part of me Policy by the
Collateral Assignment.

10. Amendment. This Agreement may not be amended, altered or modified,
except by a written .instrument signed by the parties hereto, or their
respective successors or assigns, and may not be otherwise terminated
except as provided herein. ' '

1i. Bindiog Effect. This Agreement shall be binding upon and inure to the
‘benefit of the Corporation and its successors and assigns, and the Employee,
the Owner, and fheir respective successors, assigos, he:rs executors,
adxmnistmors and beneficiaries,

12. Nofices. Any notice, consent or demand required or permitted to be given
- under the provisions of this Agreement shall be in writing, and. shall be -
signed by the party giving or making the same. If such notice, consent or
demand is inailed to a party hereto, it shall be sent by United States certified
-mail, postage prepaid, addressed to such party's last kmown address as
shown on the records of the Corporation. The date of such mailing shall be
decmed the date of notice, consent or demamd.

13. Gnm:nmg.lm! This Agreement, and the rights of the parties hereunder,
shall be governed by and construed in accordance with the laws of the Statc
of Indiana.

14. Counterparts This Agreement may be execuled in counterparts, €ach of
which shall be deemed an original, but all of wh:ch together, shall be
d.-:emed one and the same document

IN WITNESS WHEREOF, the parties hcrcto have cxecuted this Split-Dollar -
Agreement on this f‘f {5~ day of December, 1998. ,

. CONSEAA) INC : DICK FAMILY IRREVOCABLE (—._

. TRUST December 8, 199£ N
By C"[[L_ﬁ By: —*
Printed: STEANI N At L AROT ] Lavwncce E. Dick, Trusice
Title: ¢ Fo -
‘ "Owner”

““forporation”
DY AL
Roilin M. Dick

“Employee’




EXHIBIT "A"

The foilowing life insurance policy is subject to Ihc- attached Split-Dollar Agreement ;
Insurer: The Prudential Insurance Company of America
Tusurod: Rollin M, Dick and Helen E. Dick -

Policy Number: V0001461

Face Amount.  $10,000,000




1. Assignmient. FOR VALUE RECEIVED, LAWRENCE E. DICK, of Orange
County, California, Trustec of the DICK FAMILY IRREVOCABLE TRUST, dated December
8, 1998, (the *Owner™), does hereby assign, transfer and set over to CONSECO, INC., an
Indianz corporation, and its successors and assigns (the "Assignec”), the following specific
tights in and te the *second (o die” policy listed on Exhibit A" attached hereto and by this

therewith (said palicy, together with said supplementary contract or contracis are hereinafter
collectively referred to as the “Policy"), insuring the life of ROLLIN M. DICK. of Zionsville,
Indiana (the "Insured®) and his wife, HELEN E. DICK on a “second to die” basis subject to
.all the terms and conditions of the Policy and to all superjor tiens, if any, which the Insurer
may have against the Policy. The Owner, by dus Assignment, and the Assignec, by the
acceptance of the assignment 10 it hereunder, agree to the terms and conoditions contained
herein. -

- 2. Liabilities Secured hy This Assignment. This Assignment is made, and the Policy
is o be held as collateral security for, all liabilities of the Owner to the Assignee, now existing
or hereafier arising under and pursuamt to that certain Split-Dollar Agreement, among the
Assignee, the Insured apd the Owner, dated December |, 1998 (the ~Split-Dollar
Agreement”). It is the intention of the Owner to reserve all rights in and to the Policy, except
those specific rights to realize on a portion of the cash value thereof and a portion of the death
benefit thereof granted to the Assignee hereby, as security for and only to the extent of the
liabilities of the Owner to the Assignee under the Split-Dollar Agrcement.

3. Assignee's Limited Rights ¥t is expressly agreed that the, Assignee’s interest in
the Policy shall be Limited to the following. rights: (a) the right to be pa“’l?w for its premium
payments, less any indebtedness secured by the Policy which was incurred by the Corporation,
pursuant to, and as provided by, the Split-Dollar Agreement, with respect to. the Policy (the
*Payment Amount”); (b) the right to be paid the Payment Amount by realizing on a portion of
the cash value of the Policy in the event of the termination of the Split-Dollar Agreement, as
provided in the Split-Dollir Agreement; and (c) the right to be paid the Payment Amount by
realizing oa a portion of the proceeds of the Policy upon the second death of the Insured and
said wife. The Assignee shall have no other or further rights in and to the Policy s a result of
the assignment hereunder.  Except as otherwise provided in the Split-Dollar Agreement, the
Assignee shall not have the right to borrow against, make withdrawals, cancel, surrender,
pledge or assign the Policy, or exercise any other "incidents of ownership™ as defined under
Treas. Reg. §20.2042-4c)(2). ‘ '




’

4, puer Retaing A Other Incide erskip.  Except as specifically
+ provided hercin, the Owncr shall retain all incidents of ownership in and fo the Policy,
including, but not limited to: (a) the sole right to collect and receive all distritmutions or shares
of surplus, dividend deposits or additions to die Policy now or hereafier made or apportioned
thercto, except as otherwise provided herein, and 0 exercise any and all options contained in
the Policy with respect thereto; (b) the sole right to exercise all non-forfeirure rights permitted
by the terms of the Policy or allowed by the Insirer and to teceive afl benefits and advantages
detived therefrom; () the sole right to elect any optional mode of settiement permitted by the
Policy or allowed by the Insurer; and (d) the right to collect from the Insurer that portion of
the net proceeds of the Policy when it becomes a claim by death or maturity not payable to the
Assignee under the Split-Dollar Agreement; provided bowever, that the foregoing rights
‘retaincd by the Owncr shall be subject to the terms and conditions of the Split-Dollar -
Agreement. ‘ ' :

il agrecnents of the Assignee. The Assignee agrees with the Owner as
follows: (a) any balance or sums received he cr from the Insurer remaining after payment
of the then existing liabilides. of the Owner to the Assignee under the Split-Dollar Agreement
shall be paid 1o the persons entitled thereto under the terms of the Policy as if this Assi

had not been exccuted; (b) the Assignee will not exercise any of the rights granted herein to it
unless and until there has been default in any of the liabilitics by the Owner to the Assignee
under the Split-Dollar Agreement, and until twenty (20) days afier the Assipnee shall have.
mailed, by first ¢lass mail, to the Owner, notice of its intention to exercise such right; and (¢)
the Assignee will, upon request, forward the Policy o the Insurer, without.unréasonabie
delay, for any election of optional mode of settlement, or the exercise of any other right
reserved by the Owner hercunder. ‘ ‘

6. Insurer. The Insurcr is hereby authorized to recognize the Assignee's claims fo
rights hereunder without investigating the reason for any action taken by the Assignec, the
validity or amount of any of the liabilities of the Qwner to the Assignee under the Split-Dollar
Agrecment, the -existence of any default therein, the giving of apy notice required herein, or-
the application to be made by the Assignee of any amounts to be paid to the Assignee. The
sole signature of the Assignee or the Owner shall be sufficient for the exercise of their
- respective rights under the Policy and this Assignment and the sole receipt of the Assignee or
the Owner for any sums received by the respective party from the Insurer shall be a full.
discharge and release therefor to the Insurer.

- . 1. lasncer Rolieved of Liability. The Insurer shall be fully protected in (and shall
have no tiability from) recognizing (and complying with) any request made by the Owner. or
Assignee, with or without the consent of any other person or entity. .

8. Rclcaﬁc_nf_ThlsLollatcxzaLAsmgnmem Upon the full payment of the liabilities of
the Qwuer to the Assignec pursuant to the Split-Dollar Agreement, the Assignec_ sha_ll
promptly release and reassign to the Owner all specific rights in the Policy included in this

Assignment_
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9. 4 .

L1215 P ; AS:
. privilege or power herein granted to the Assignee s
except as provided herein, the Assignes may exercise

power without notice to, .or asserd by,

The exercise of any right, option,
at the option of the Assignee, and
any such right, option, privilege or
or affecting the liability of, or reieasing any interest

hall be

hereby assigned by the Owner, The Assignee may ke or release other security, may grant
extensions, renewals or indulgences with respect to the obligations of the Qwner.io the
Assignee under the Split-Dollar Agreement, or may apply the proceeds of the Policy hereby
assigned or any amount received on account of the Policy by the exercise of any right
if any.

permitted under this Assignment, without resorting to or regard to other security,

10. Conflicts: In the event of any conflict betweea the provisions of this Assignment
and the provisions of the Split-Dollar Agreement, with respect to the Policy or the Assignee's
rights of collateral security thercin, the provisions of this Assignment shall prevail.

U § Hﬂ_ﬂﬂmmlﬂmmhng The Owner declares that no proceedings in
bankruptcy are pending against the Qwner, and that the Owner’s property is not subject to any .
assignment for the benefit of creditors of the Owner. :

12. Counterparts. This Agreement 'méy be cxccutcd in counterphﬂs. each of which
shall be decmed an original, but all of which, together, shall be deemed one and the same
document. ' }

IN WITNESS WHEREOF, the parties hereto have executed this Collateral Assignment

of Life Insurance Poiicy Pursuant to Split-Dollar Agreement on this day of December,
1998. S
DICK FAMILY IRREVOCABLE TRUST
dated December 8, 1998 . ‘
- By:
Lawrence E, Dick, Trustee
"Ownes”
Agreed and accepted on this day of December, 1998
| CONSECO, INC.
By:
Printed:
Title:
"Assignee”
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The following life insurance policy is' subject to the attached Collateral Assignment:
Insurer: The Prudmual Insurance Company of America
Insured: Rollin M. Dick and Helen E. Dick

Pblicy Number: V0001461

* Face Amount: $10,000,000




EXHIBIT B




SPLIT-DOLLAR AGREEMENT
(Stephen C. Hilbert)

TIIIS AGREEMENT, madc and entered into by and among CONSECOQ, INC., an
Indiana corporation (the "Corporation"), STEPHEN C. HILBERT, of Carmel, Indiana (the
"Employec™), and ROLLIN M. DICK, of Zionsville, Indiana, Trustee of the AMENDED
HILBERT RESIDENCE MAINTENANCE TRUST, dated December 19, 1996 (the
"Owner™).

A. The Employee is employed by the Corporation.

B. The Employee desirés to provide life insurance protection for the
Employee's family in the event of the Employee's death, under a policy of
life insurance insuring the life of the Employee and payable upon his death,
which Policy is described in Exhibis. A" attached hereto and by this
reference made a part hereof {the "Policy”), and which was or is being
issued by METLIFE (the "Insurer”). :

C. The Employee is also an officer and director ol the Corporation and has
contributed significantly to s success. The Corporation desires (o continue
to retain the services of the Employee, and accordingly, the Corporation 13
willing to pay % poction of the premiums due on the Policy as an additional
cmployment henefit for the LEmployee, on the terms and conditions
hereinalter set forth.

D. The Owner is the owner of the Policy and, as such, possesses all weidents
of ownership in and to the Policy.

E. "I'he Corporation desires to have the Policy collaterally assigned (o it by the
Owner, pursuant to a collateral assignment in the form of Exhibit . "B"
attached hereto and by this reference made a part hercof or such other form
as proposed by the Insurer that is acceptable to the partics hereto (the
“Colateral Assignment”), to secure the repayment of the amounts which it
will pay toward the premiums on the Policy.

F. The patties hereto inend that under the Collateral Assignmeut, the
Corporation shail receive only the right to such repayment, with the Owner
retaining all other ownership rights in the Policy, as specified herein, and
the Corporation shall have no “incidents of ownership” (as defined in Treas.
Reg. §20.2042-1(c)(2)} in the Policy. '




~

Agreement

- NOW, THEREFORE, in consideration of the foregoing Recitals, of the mutual
covenants and promises contained herein, and for other good and valuable comsideration, the
receipt and sufficiency of which is hereby acknowledged, the partics hereto agree as follows:

1. Purgchase of the Policy. The Owner has purchased the Policy from the

Insurer in the total face amount of $12,500,000. The parties hereto have
taken all necessary action to cause the Insurer (0 issue the Policy, and shall
take any further action which may be necessary to cause the Policy to
conform to the provisions of this Agreement. The Corporation agrees that it
will take such actions as are necessary to cause the Policy to remain in full
force and effect during the lifetime of the Employee. “The parties hereto
agree that the Policy shall be subject to the terms and conditions of this
Agreement and of the Collateral Assignment filed with the Insurer relating
to the Policy.

a. The Owner shall be the sole and absolute owner of the
Policy, and may exercisc all ownership rights granted to the
owner thereof by the terms of the Policy, except as. may
othcrwise he provided herein.

b. It is the agrcement of the parties hereto and the Collateral
Assignment that the Owner shall retain all rights which the
Policy grants to the owner thereof. The sole right of the
Corporation hereunder shall be to be repaid the amounts
which it has paid toward the preminms on the Policy and,
accordingly, the Corporation shall have no -"incidents of
ownership” (as defined in Treas. Reg. §20.2042-1c)(2)) in
the Policy, except the right to borrow against s cash
surrender value, subject to the terms hereof and provided the
Corporation shall pay when duc any and all interest and other
charges assessed by the Insurer regarding such indebtedness.
Specifically, but without timitation, the Corporation shall
neither have nor exercise any right as collateral assignee of
the Policy which coulil in any way dcfeat or impair the
Owner’s right to receive the cash surrender value or the death
proceeds of the Policy in excess of the amount due the
Corporation hereunder.  AH provisions of this Agreement and
of the Collateral Assignment shall be Lunstrucd S0 as 1o carry
out such intention.




‘3. Policy Dividends. Any dividend declared on the Policy shall be applied to
purchase paid-up additional insurance on the life of the Employec. The
partics hereto agree that the dividend election provisions of the Policy shalf
conform 0 the provisions hereof. '

4. Payment of Premiiums.

a. Thirty (30) days prior to the due date of each Policy
premiut, .the Corporation shall notfy the Employee or the
Owner of the exact amount due from the Employee
hereunder, which shall be an amount equal to the asnual cost
of current life insurance protection under the Policy,
measured by the lower of the PS 58 rate, set forth in Rev.
Rul. 55-747, 1955-2 C.B. 228 (or the comesponding
applicable provision of any subsequent Revenue Ruling), or
the Insurer’s current published premium rate for annually
renewable term insurance for standard risks. Either the
Employee or the Owner, on behalf of the Employee, shall pay
such reguired contribution to the Corporation prior to the
‘premium due date. If neither the Employee nor the Owsner
makes such timely payment, the Corporation, in its sole
discretion, may elect to make the Employee's portion of the
premium payment, which payment shall be recovered by the
Corporation as provided herein.

b. On or before the due date of each Policy premium, or within
the grace period provided therein, the Corporation shall pay
the full amount of the premium to the Insurcr, and shall, upon
request, promptly fsrpish the Employee and the Owner
cvidénce of timely paymemt of such premiom.  The
Corporation shall annually furnish the Employee and the
Owner evidence of timely payment of such premium. The
Corporation shall annually furnish the Employee a statement
of the amount of income reportable by the Employee for
federal and state income tax purposes, if any, as a result of
the insurance protection provided the Owner as the policy
beneficiary.

5. Coliateral Assipnment. To secure the repayment fo the Corporation of the
amount of the premiums on the Policy paid by it hereunder, the Owner has,
contermporaneausly herewith, assigned the Policy tw the Corporation as
collateral m accordance with the terms of the Collateral Assignment. The
Collateral Assignment of the Policy to the Corporation hereunder shall not
be terminated, altered or amended by the Owner while this Agreement is in




effect. The parties hereto agree to take all aclion necessary to cause the
Collateral Assignment to conform to the provisions of this Agreement.

6. Ldtlﬁtaﬁan&nnm;:u_mghtmlm The Owner shall not sell, assign,
transfer, borrow against, surrender or cancel the Policy, change the
beneficiary dcs:gnatmn provision thereof, or terminate the dividend clection
thereof. '

7. Collection of Death Proceeds.

a. Upon the death of the Employee, the Corporation and the
Owner shall cooperate to take whatever action is necessary (o
collect the death benefit provided under the Policy. When
such henefit has been collected and paid as provided herein,
this Agreement shall thereupon terminate.

b. Upon the death of the Employee, the Corporation shall have
“the unqualified right to reccive a portion of such death benefit
equal to the total amount of the premiums paid by it
hereunder. The balance of the death benefit provided under
the Policy, if any, shall be paid directly to the Owner, in the
marmer and in the amount or amounts provided in - the
beneficiary  designation  provision of the  Policy.
Notwithstanding any term or provision hercof to the contrary,
in no event shall the amount payable to the Corporation
hereunder exceed the Policy proceeds payable at the death of
the Employee. No amount shalt be paid from such death
benefit o the Owner until the full amount duc the
Corporation hereunder has been paid. ‘The parties hereto
agree that the beneficiary designation provision of the Policy

shall conform to the provisions hereof.

¢. Notwithstanding any term or provision hereol to the contrary,
in the event that, for any reason whatsoever, no death benefit
is payablc under the Policy upon the death of the Fwnployee
and in lieu thereof the Insurer refunds all or any part of the
premiums paid for the Policy, the Corporation and the Owner
shall have the unqualified right to share such premiums based
on their respective camulative cogtributions thereto.

8. Termination of the Agrecment During the Employee's Lifetime. This -
Agreement shall terminate, during the lifetime of Employee, without.notice,
upon the occurrence of any of the following events: (1) bankruptcy of the
Corporation; or (2) failure of the Employee and the Owner to timely pay the
.Corporation the Employee's portion of the premium, if any, duc hercunder,
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unless the Corporation clects to make such payment on behalf of the
Employee, as provided herein.

9. Dispesition of the Policy on Termination of the Agreemens During the

10.

a. For sixty (60) days after the date of the reamination of this
Agreement during the lifetime of Employee, the Owner shall
have the option of obmaining the release of the Collateral
Assignment. To obtain such release, the Owner shall repay
to the Corporation the tofal amount of the premium paymenits
made by the Corporation hercunder, less any indebledness
secured by the Policy which was incurred by the Corporation
and remains outstanding as of the date of such termination,
including any interest due on such indebtedness. Upon
receipt of such amount, the Corporation shall release the
Coflateral Assignment, by the execution and delivery of an
appiopriate instrument of release.

b. If the Owner fails to exercise such option within such sixty
(60) day period, then, at the request of the Corporation, the
Owner shall execute any document or documents required by
the Insurer to transfer the interest of the Owner in the Policy
to the Corporation. Alternatively, the Corporation may
enforce its right 1o be repaid the amount of the premiums on
‘the Policy paid by it from the cash surrender value of the
Policy under the Collateral Assignment; provided, however,
that in the event the cash surrender value of the Policy
exceeds the amount due the Corporation, such excess shall be
paid 1o the Owner. Thereafter, neither the Owner nor the
Owner's successors, assigns or beneficiaries shall have any
further interest in and to the Policy, under the tcrms thereof,
under this Agreement or the Collateral Assignment.

Insurer Not a2 Pacty.: The Insurer shal! be fully discharged from its
obligations under the Policy by payment of the Policy death benefit to the

beneficiary or beneficiarics named in the Policy, subject to the terms and
conditions of the Policy. In no event shall the Insurer be considered a party
w this Agreement, or any modification or amendment hereof. No provision
of this Agreement, or of any roodification or amendment hereof, shall in any
way be construed as cnlarging, changing, varying or in any other way
affecting the obligations of the Insurer as expressly provided in the Policy,
except insofar as the provisions hereof are made a part of the Policy by the
Collateral Assignment.




11. Amendment. This Agrecment may not be amended, altcred or modified,
except by a written instrument signed. by the parties hereto, or their
respective successors or assigns, and may not be otherwise terminated
cxcept as provided bierein. '

12. Binding Effect. This Agreement shall be binding upon and inure to-the
benefit of the Corporation and its successors and assigns, and the Employee,
the Owner, and their respective successors, assigns, heirs, cxecutors,
administrators and beneficiaries.

13. Notices. Any notice, consent or demand required or permitied o be given
under the provisions of this Agreement shall be in writing, and shall be
signed by the party giving or imaking the same. If such’ notice, consent or
demand is mailed to a party hereto, it shall be sent by United States certified
mail, postage prepaid, addressed to such party's last known address as
shown on the records of the Corporation. The date of such mailing shall be
deemed the date of notice, consent or demand.

14, Governing Law. This Agreement, and the rights of the partics hereunder,
shall be governed by and construed in accordance with the laws of the State
of Indiana..

15. Counterparts. This Agrecment may be cxecuted in counterparts, each of
which shall be decnied an original, but ali of which, together, shall be
deemed one and the same document.

IN WITNESS WHEREOF, the parties hercto have cxccuted this Split-Dollar
Agreement on this ;» “day of December, 1998,

CONSECO, INC, _ ~ AMENDED HILBERT RESIDENCE

MAINTENANCE TRUST,
VA dated December 19, 1996 '
il il L0 S by
Printed: __ A it 7" AT " Rollin M. Dick, Trustce
Title: Ay ¥ A
"Owner"
"Corporation”

Aol ol

~Stephen C. Hilbert

"Employee”
0647




EXHIRIT "A"

The follbwing life insurance policy is subject to the attached Split-Dollar Agreement:
Insurer: MetLife

Insured: Stephen C. Hilbert

Policy Number: 98125001 1PR

Face Amount: $12,560,000

Date of Issue; December 1, 1998




1. Assignment. FOR VALUE RECEIVED, ROLLIN M. DICK, of Zionsville,
Indiana, Trustee of the AMENDED HILBERT RESIDENCE MAINTENANCE TRUST,
dated December 19, 1996, (the "Owner"), does hereby assign, transfer and set over to
CONSECO, INC., an Indiana corporation, and its successors and assigns (thc "Assignec"), the
following specific rights in and to the policy listed on Exhibit "A* attached hereto and by this
reference made a part hereof, issued by the insurance company lsted on Exhibit "A* (the
“Insurer”), together with any supplementary contract or contracts issued in conmection
-therewith (said policy, wogether with said supplementary contract or contracts are hereinafter
collectively referred to as the “Policy*), insuring the life of STEPHEN C. HILBERT of
Carmel, Indianz (the "Insured*) subject to all the terms and conditions of the Policy and to all
superior liens, if any, which the Insurer may have against the Policy. The Owner, by this
Assignment, and the Assignee, by the accepiance of the assignmeat w it hereunder, agree to
the terms and conditions contained herein.

2. Mﬁﬁ&umimw This Assignment is made, and the Policy

is to be held as collateral security for, all Habilities of the Owner to the Assignee, now existing
or hereafter arising under and pursuant to that certain Split-Dollar Agreement, among the
Assignee, the Insured and the Owner of even date herewith {the "Split-Dollar Agreement®). It
is the intention of the Owner to reserve all rights in and to the Policy, except those specific
tights (0 realizc on a portion of the cash valuc thereof and a portion of the death benefit
thereof granted to the Assignce hereby, as security for and only to the extent of the liabilities
of the Owner to the Assignee under the Split-Dollar Agreement.

3. Assignee's Limited Rights. [t is expressly agreed that the Assipnee’s interest in
the Policy shall be limited to the following rights: (a) the right to be paid for its premium
payments, less any indebtedness secured by the Policy which was incurred by the Corporation,
pursuant lo, and as provided by, the Split-Dollar Agreement, with respect 10 the Policy (the
"Payment Amount™); (b) the right to be paid the Paymem Amount by realizing on a portion of
the cash value of the Policy in the event of the termination of the Split-Doilar Agreement, as
provided in the Split-Dollar Agreement; and (c) the tight to be paid the Payment Amount by
realizing on a portion of the procceds of the Policy upon the death of the. Insured. The
Assignee shall have no other or turther rights in and to the Policy as a result of dw assignment
hcreunder.  Except as otherwise provided in the Sphit-Dolfar Apreement, the Assignee shall
not have the right o borrow against, make withdrawals, cancel, surrender, pledge oc assign
the Policy, or exercise any other “incidents of ownership® as defined under Treas. Rep.
§20.2042-1(c)(2).

4. Owner Retains_ All Other Incidents of Ownership. Except as specifically
provided herein, the Owner shall retain alf incidents of ownership in and to the Policy,
ncluding, but not timited to: (a) the sole right to collect and receive all distributions or shares
of surplus, dividend deposits or additions to the Policy now or hereafier made or apportioned




thercto, excepl as otherwise provided hercin, and 1o exercise any and all options contained in
the Policy with respect thereto; (b) the sole right to exercise all non-forfeiture rights permitted
by the tecms of the Policy or allowed by the Insurer and to receive ali benefits and advantages
derived therefrom; (¢) the sole right o elect any optional mode of settiement permted by the
Policy or allowed by the Tnsurer; and (d) the right to collect from the Insurer that portion of
the net proceeds of the Policy when it becomes a claim by death or maturity not payable to the
Assignee under the Split-Dollar Agreement; provided however, that the foregoing rights
retained by the Owner shall be subject to the terms and conditions of the Split-Dotlar
Agreement.

5. Additional Agreements of the Assignee. The Assignee agrees with the Owner as
follows: (a) any balance or sums received herenader from the [nsurer rermaining alter payment
of the then existing liabilities of the Owner to the Assignec under the Split-Dollar Agreement
shall be paid to the persons entitled thercto under the terms of the Policy as if this Assignment
had not been executed; (b) the Assignee will not exercisc any of the rights pranted herein to it
uniess and until there has been default in any of the liabilities by the Owner to the Assignee
under the Split-Dollar Agreement, and until twenty (20) days after the Assignce shall have
mailed, by first class mail, to the Owner, notice of its intention to exercise such right; and (c)
the Assignee will, upon request, forward the Policy to the Insurer, without unreasonable
delay, for any clection of .optional mode of seitlement, or the exercise of any other right
reserved by the Owner hereunder.

6. Insurer. ‘Yhe Insurer is hereby authorized to recognize the Assignce's claims o
rights hereunder without investigating the reasen for any action taken by the Assignee, the
validity or amount of any of the fiabilities of the Owner to the Assignee under the Split-Dollar
Agreement, the existence of any default therein, the giving of any notice required herein, or
the application to be made by the Assignee of any amounts to be paid to the Assignec. The
sole signature of the Assignee or the Owner shall be sufficient for the exercise of their
respective rights under the Policy and this Assigument and the sole reccipt of the Assignee or
the Owner for any sums received by the respective party from the Insurer shall be a full
discharge and release therefor to the Tnsurer.

7. Insurer Relieved of Ljability. The Insurer shall be fully protected in (and shall
have no liability from) recognizing (and complying with) any request made by the Owner or
Assignee, with or without the consent of any other person or entity.

8. Rclease of This Collateral Assignment. Upon the full payment of the liabilities of
the Owner 1o the Assignee pursuant 1o the Spiit-Dollar Agreement, the Assignee shall
prompily rclease and reassign to the Owner all specific rights in the Policy included in this
Assignment.

9. Additional Righis and Powers of Assignee. The exercise of any right, option,
privilege or power herein granted 10 the Assignee shall be at the option of the Assignee, and
except as provided herein, thc Assignec may exercise any such right, oplion, privilege or




power ‘without notice to, or assent by, or affecting the liability of, or releasing any interest
hereby assigned by the Owner. The Assignee may take or release other security, may grant
extensions, renewals or indulgences with respect 1o the obligations of the Owner to the -
Assignee under the Split-Dollar Agreement, or may apply the proceeds of the Policy hereby
assigned or amy amount received ou account of the Policy by the exercise of any right
permitted under this: Assignment, without resorting to or regard 10 other security, -if any.

10. Conflicts. In the event of any conflict between the provisions of this Assignment
and the provisions of the Split-Dollar Agrecmcnt with respect to the Policy or the Assignec's
rights of collateral security thercin, the provisions of this Assignment shall prevail.

| 11. No Bankruptcy Proceeding. The Owner declares that no proceedings in
bankruptcy are pending against the Owner, and that the Owner's property is not subject to any

assignment tor the benefit of creditors of the Owner.

12, Counterparts. This Assignment may be executed im counterparts, each of
wh:ch shail be deemed an original, but all of which, together, shall be deemed one and the
same document.

IN WITNESS WHEREOT, the parties hereto have executed this Collateral Assignment

- of Life Insurance Policy Pursuant to Split-Dollar Ag!cument on this /&7 il day of December,

1998
AMENDED HILBERT RESIDENCE
MAINTENANCE TRUST,
dated December 19, t?%

y ,{/ “: /
~ By: Tes / / uV/

Rollm M chk Trustee

“Owncr"
Agreed and accepted on this /7 *'day of December, 1998.

CONSECO, mc D

W /.L/

Pnnte(.l Koo gal ’ Pre
Tile: £ Ak i
"Assignee”
3




The tollowing life insurance policy is subject t.o .lhc atfaci\e;l Collateral Assigmncnt:
Insurer: MetLife |

Insured: Steplien C. Hilbert

Policy Number: 98125001‘iPR

Face Amount: $12,500,000

Date of Issue: December 1, 1998

ss/81081







(Stephen C.'and Tomisue Hilbert)

THIS AGREEMENT, made and entered into by and among CONSECO, INC.. an
Indiana corporation (the "Corporation”), STEPHEN C. HILBERT, of Carmel, Indiana (the
"Employee™), and ROLLIN M. DICK, of Zionsville, Indiana, Trustee of the STEPHEN C.
AND TOMISUE HILBERT: IRREVOCABLE TRUST, dated May 16, 1996 (the¢ "Owner"™).

Recitals
A. The Employee is emplayed by the Corporation.

B. The Employec desires to provide life insurance protection for the
Employee's family in the event of the Employee's death, under a policy of”
"second to die” life insurance insuring the life of the Employee and also his
wife, TOMISUE HILBERT, and payable upon the death of the second of
them, which Policy is described in Exhibit "A" attached hereto and hy this
reference made a part hereof (the "Policy®), and which was or is being
issued by NEW YORK LIFE INSURANCE COMPANY (ihe “Insurer” ).

C. The Employee 15 also an officer and director of the Corporation and has
contributed siguificantly to its success. The Corporation desires to continue
to retain the services of the Employee, and accordingly, the Corporation is
willing to pay a portion of the premiums due on the Policy as an additional
cmployment henefit for the Employec, on the terms and conditiens
hereinafter set forth.

D. The Owner is the owner of the Policy and, as such, possesses all incidents
of ownership in and to the Policy.

E. The Corporation desires to have the. Policy collaterally assigned to it by the
Owner, pursuant to a collateral assignment in the form of Exhibit "B“
attached hercto and by this reference made a part hegeof ot such other form
as proposed by the Insurer that is acceptable o the parties herefo (the
"Collateral Assignment"), to secure the repayment of the amounts wluch it
will pay toward the premiums on the Policy.

I, The parties hereto intend that under the Collateral Assignment, the
Corporation shall receive only the right to such repayment, with the Owoer
retaining all other ownership rights in the Policy, as specified herein, and
the Corporation shall have ao “incidents of ownership” (as defined in Treas.
Reg. §20.2042-1(c)(2)) in the Policy.




Agreement

NOW, THEREFORE, in consideration of the forcgoing Recitals, of the muwal
covenants and promises contained herein, and for other good and valuable consideration, the
receipt and sufficiency of which is hereby acknowledged, the parties hereto agree as follows:

1. Purchase of the Policy. The Owner has purchascd the Policy from the

Insurer in the total face amount of $25,000,000. The parties hercto have
taken all necessary action to causc the Insurer to issue the Policy, and shall
take any fucther action which may be necessary (o cause the Policy 1o
eonform o the provisions of this Agreement. The Corporation agrees that it
will take such actions as are necessary to cause the Policy to remain in full
force and effect during the lifetimes of the Employee and his said wife. The
parties hereto agrec that the Policy shall be subject to the terms and
conditions of this Agreement and of the Collateral Assignment {iled with the
Insurer relating to the Policy.

2. Ownership of the Policy.

a. The Owner shall be the sole and absolute owner.of-the
Policy, and may cxercise all ownership tights granted to the
owner thereof by the terms of the Policy, except as may
otherwise be provided hetein.

b Itis the agreement of the parties hercto and the Collateral
Assignment that the QOwner shall retain ail rights which the
Policy grants to the owner thereof. The sole right of the
Corporation hercunder shall be to be repaid the amounts
which it has paid toward the premiums on the. Policy and, =
accordingly, the Corporation shall have no "incidents of
owncrship® (as defined in. Treas. Reg. §20.2042-1(c)(Z)) in
the Policy, except the right to borrow against its cash.
surrcnder value, subject to the terms hereof and provided the
Corporation shatl pay when due any and all interest and other
charges assessed by the Insurer regarding such indebtedness.
Specifically, but without limitation, the Corporation shall
neither have nor exercisc any right as coliateral assignee of
the Policy which could in any way defeat or umpair the
Owner's right to receive the cash surtender value or the death
proceeds of the Policy in excess of the amount due the
Corporation hereunder. All provisions of this Agreement and
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of the Collateral Assignment shall be construed so as (o carry
out such intention.

J. Policy Dividends. Any dividend declared on the Policy shall be applied 10
purchasc paid-up additional insurance on the life of the Employec. The
partics hereto agree that the dividend election prov:smm of the Policy shali
conform to the provisions hereof.

4. Payment of Premiums.

a. Thity (30) days prior to the due date of each Policy
premium, the Corporation shall notify the Employee or the
Owner of the exact amount due (i) while both the Employeée
and his said wife are living, from the Employee hereunder,
measured by the IRS PS 38 tabie rates, and (i) after the first
of them to die, from thc Employee (or his said wife it the
Employce has predeceased her) hereunder, which shall be an
amount equal to the annual cost of current life insurance
protection under the Policy, measured by the lower of the PS
58 rate, set forth in Rev. Rul. 55-747, 19552 C.B. 228 (or
the corresponding applicable provision of amy subsequent
Revenue Ruling), or the Insurer's current published premivm
rate {or annually renewable term insurance for standard risks.
Either the Employee (or his said wife) or the Owner, on
behalf of the Emaployee, shall pay such required contribution
to the Corporation prior (o the premium «lue date. If neither
the X¥mployec nor the Qwner makes such timely payment, the
Corporation, ir its sole discretion, may elect to make the
Employee’s portion of the premium payment, which payment
shall be recovered by the Corporation as provided herein.

b. On or before the duec date of each Policy premium, or within
the grace period provided therein, the Corporation shail pay
the full amount of the premium to the Insurer, and shall, upon
request, promptly fornish the Employee (or his said wifc, if
the Employec has predeceased her) amd the Owner evidence
of timely payment of such premium. The Corporation shall
annually furnish the Employee and the Owner evidence of
timely payment of such premium. The Corporation shall
anaually furnish the Employee (or his said wife, if the
Employec has predeceased her) a statement of the amount of
income reportable by the Employee for federal and state




income tax purposes, if any, as a result of the insurance
protection provided the Owner as the policy beneficiary.

5. Collateral Assinment. To secure the repayment lo the Corporation of the
- amount of the premiums on the Policy paid by it hereunder, the Owner has,

contemporaneously herewith, assigned the Policy to the Corporation as
collateral in accordance with the terms of the Collateral Assignment. The
Collateral Assignment of the Policy to the Corporation hereunder shall not
be terminated, altered or ameaded by the Owner while this Agreement is in
effect. The parties hereto agree to take all action necessary (o cause the

Collateral Assigoment to conform to the provisions of this Agrecment.

6. Limnitations on Owner's Rights_in Policy. The Owner shall not sell, assign,

transfer, borrow against, surrender or cancel the Policy, change the
beneficiary designation provision thereof, or terminate the dividend election
thereof.

a.

Upon the second death of the Employec and his said wite, the
Corporation and the Owner shall cooperate to take whatever
action is necessary to collect the death benefit provided under
the Policy. When such benefit has been collected and paid as
provided hercin, this Agreement shall thereupon terminate.

Upon the second death of the Employee and his said wife, the
Corporation shall have the unqualified right o receive a
portion of such death benefit equal 10 the total amount of the
premiums paid by it hereunder. The balance of the death

benelit provided under the Policy, if any, shall be paid
directly to the Owner, in the manncr and in the amount or

amounts provided in the heneficiary designation provision of
the Policy. Notwithstanding any term or provision hercof to
the contrary, in no event shall the amount payable to the
Corporation hereunder exceed the Policy proceeds payable at
the sccond death of the Employee and his said wife. No
amount shall be paid from such death henefit to the Owner
until the full amount due the Corporation hereunder has been
paid. The parties hereto agree that the beneficiary designation
provision of the Policy shall conform to the provisions
hereof.




8.

¢. Notwithstanding any term or provision hereof to the contrary,
in the event that, for any reason whatsoever, no death benefit
is payable under the Policy upon the second death of the
Employee and his said wife and in lieu thercof the Ipsurer
refunds all or any part of the premiums paid for the Policy,
the Corporation and the Owner shall have the unqualified
right to share such premiums based on their. respective
cunlative contributions thereto.

e Employee's_and His Said

Yife's Lifetimes. This Agreement shali terminate, during the lifetimes of
Employee aud his said wife, without notice, upon the occurrence of any of
the following events: (1) bankruptcy of the Corporation; or (2) failure of the
Employee-(or his said wife) and the Owner to timely pay the Corporation
the Employee's (or his said wife's) portion. of the premium, if any, due
hereunder, unless the Corporation elects to make such payment on behalf of
the Employee, as provided herein.

a. For sixty (60) days after (he datc of the termination of this
Agreement during thie lifetimes of FEmployee and his said
wife, the Owner shall have the option of obtaining the release
of the Collateral Assigpment. To obtain such release, the
Owner shall repay to the Corporation the total amount of the
premium payments made by the Corporation hereunder, less
any indehtedness secured by the Policy which was incurred
by the Corporation and remains oulstanding as of the date of
such termination, including any interest due on such
indebtedness. Upon receipt of such amount, the Corporation
shall releasc the Collateral: Assignment, by the execution and
“delivery of an appropriate mstrument of release.

b. If the Owner fails to exercise such option within such sixty
(60) day period, then, at the request of the Corporation, the
Owner shall execute any document or documents required by
the Insurcr to transter the interest of the Owner in the Poticy
to the Corporatior.  Alternatively, the Corporation may
enforce its right to be repaid the amount of the premiums on
the Poficy paid by it frosm the cash surrender value of the
Policy under the Collateral Assignment; provided, however,
that in the cvent the cash surrender value of the Policy

5




10.

1i.

12.

14.

15.

exceeds the amowat due the Corporation, such excess shall be
paid to the Owner. Thereafter, veither the Owner nor the
Owner's successors, assigns or beneficiarics shall have any
further interest in and to the Policy, under the terms thereof,
under this Agreement or the Collateral Assignment.

Insuver Not a Party.  The Insurer shall be fully discharged from iis

obligations under the Policy: by payment of the Policy death benefit to the
beneficiary or beneficiaries named in the Policy, subject to the terms and

conditions of the Policy. In no event shall the Insurcr be considered a party

10 this Agrecment, or any modification or amendment hereof. No provision

of this Agreement, or of any modification or amendment hereof, shall in any.
way be construed as enlarging, changing, varying or in any other way

aftecting the obligations of the Insurer as expressly provided in the Poticy,

except insofar as the provisions hereof are made a part of the Policy by the

Collateral Assignment. '

Amendment. This Agreement may not be amended, altered or madified,
except by a written instrument signed by the parties hereto, or theit
respective successors or assigns, and may not be othcrwuse termumzcd
excepl as provided berein.

Binding Effect. This Agreement shall be binding upon and inure to the
benefit of the Corporation and its successors and assigns, and the Employee,
thc Owner, and their respective successors, assigns, heirs, executors,
adininistrators and beneficiaries.

. Notices. Any notice, consent or demand required or permitied to be given

under the provisions of this Agreement shall be in writing, and shall be
signed by the party giving or making the same, If such notice, consent or
demand is mailed to a party hereto, it shall be sent by United States certified
mail, postage prepaid, addressed to such party’s last known address as
shown on the records of the Corporation. The date of such mailing shall be.
deemed the date of notice, consent or demand.

Governing Law. This Agreement, and the nghts of the partics hereunder,
shall be governed by and construed in accordance with the laws of the State
of Induiana.

Counterparts. This Agreement may be cxecuted in counterparts, each of
which shali be deemed an original, bur all of which, together, shall be
deemed one and the same document.




IN WI'I'NESS WHEREOF, the parties hereto have executed this ‘Split- Doﬂat

Agreement on this 1y day of December, 1998.

CONSECO, INC.

. E T
Printed: _Bn11in M. nick

Title: Xecutive Vi esgid

./L'—t_,P"KL‘;L__(—}_:F—'

"Stephen C. Hilbert

"Employee”
80358

STEPﬁEN C. AND TGMISUE HILBERT

IRREVOCABLE 'rgusr
- dated Ma:%ﬁ /
(o
By: A 7, 7 e /

Rollin M. Dick, Tmstcc

“Omr“
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- The folloWi_nQii(’é insulrance policy is subject to-the attached Split¥Doliar Agreement:
Insurer: New York Life Insurance Company

Insured: " Stzphen C. Hilbert and Tomisue Hitbert

Policy Number: 46402088

Face Amount: $25,000,000

‘Date of Issue: November 24, 1998
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1. Assignment FOR VALUE RECEIVED, ROLLIN M. DICK, of Zionsville,
Indiana, Trustce of the STEPHEN C. AND TOMISUE HILBERT IRREVOCABLE TRUST,
dated May 16, 1996, (the "Owner"), does hereby assigu, transfer and set over to CONSECO,
INC., an Indiana corporation, and its successors and assigns (the "Assignee®), the following
specific rights in and 1o the "second to dic* policy listed on Exhibit “A* attached hereto and by
this reference made a pari hereof, issued by the insurance company listed on Exhibit “A" (the
“Insurer”), together with any supplementary contract or contracts issued in comnection
therewith (said policy, together with said supplementary contract or contracts are hereinafter
collectively referred to as the "Policy®), iasuring the life of STEPHEN C. HILBERT of
Carmel, Indiana (the "Insured") and his wife, TOMISUE HILBERT on a "second to die" basis
Subject to all the terms and conditions of the Policy and to all superior liens, if any, which the
Insurer may have against the Policy. The Owner, by this Assignment, ‘and the Assignec, by
the acceptance of the assignment to it hcrcunder agree to the termsg and conditions contained
herein.

2. Liabilities Secured by This Assignment. This Assignment is made, and the Policy
is to be held as collateral security for, all liabilities of the Qwrer to-the Assignee, now existing
or hereafter arising under and pursuant to that certain Split-Dollar Agreement, among the
Assignee, the Tnsured and the Owner of even date herewith (the "Split-Dollar Agreement™). It
is the inteation of the Owner to reserve all rights in and to the Palicy, except those specific
rights to realize on a portion of the cash value thereof and a portion of the death benefit
thercof granted to the Assignee hereby, as security for and only 1o the extent of the liabilities
of the Owner to the Assignee under the Split-Dollar Agreement.

Assignee’s Limited Bights. It is expressly agreed that the Assignee's tterest in.
the Policy shatl be limited to the following rights: (a) the right to be paid for its premium’
payments, less any indebtedness secured by the Policy which was incurred by the Corporation,
pursuant to, and as provided by, the Split-Dollac Agreement, with respect to the Policy (the
“Payment Amount™); (b) the right to be paid the Payment Amount by realizing on a portion of
the cash value of the Policy in the cvent of the termination of the Split-Dollar Agrseement, as
provided in the Split-Dollar Agreemient; and (c) the right to be paid the Payment Amount by
realizing on a portion of the proceeds of the Policy upon the second death of the Insured and
said wife. The Assignee shall have no other or further rights in and to the Palicy as a result of
the assignment hercunder. Lxcept as otherwise provided i the Split-Dollar Agreement, the
Assignee shall not have the right 10 borrow against, make withdrawals, cancel, surrender,
ptedge or assign the Policy, or exercise any other “incidents of ownership® as defined under
Treas. Reg. §20.2042-1(c)(2).
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4. -Owner Retains AN_Qther Incidents of Qwmership. FExcept as specifically
provided herein, the Owner shall retain all incidents of owncrship in and to the Policy,
including, but not limited to: (a) the sole right to coliect and receive all distributions or shares
of surplus, dividend deposits or additions to. the Policy now or hereafter made or apportioned
thereto, except as otherwise provided herein, and to exercise any and all options contained in
the Policy with respect thereto; (b) the sole right 10 exercise all non-forfeiture rights permitted
by the terms of the Policy or ullowed by the Insurer and to receive all benefits and advantages
derived therefrom; (c) the sole right to elect any optional modc of settlement permitted by the
Policy or allowed by the Insurer; and (d) the right to collect froin the Insurer that portion of
the net proceeds of the Policy when it becomes a ¢laim by death or maturity not payaﬁlt: to the
Assignee under the Split-Dollar Agreement; provided however, that the foregoing rights
retained by the Owner shall be subject to the terms and conditions of the Split-Dollar
Agreement.

5. Additional Agreements of the Assignee. The Assignee agrees with the Owner as

follows: (a) any balance or sums received hereunder from the Insurer remaining after payment’
of the then existing liabilities of the Owner to-the Assignee under the Split-Dollir Agreement
shall be paid to the persons entitled thereto under the tenms of the Policy as if this Assignment
had not been exccuted; () the Assignee will not exercise any of the rights. granted herein to it
unless and until there has been default in any of the tiabilities by the Owner o the Assignee
under the Split-Dollar Agreement, and until’ twenty (20) days after the Assignee shall have
mailed, by first class mail, to the Owner, notice. of its intention. to exercise such-vight; and (c)
the “Assignee will, upon request, forward the Policy to the Insurer, without unreasonable-
delay, for any election of optional mode of settlement, or the exercise of any Ather right
reserved by the Owner hereunder.

6. Insurer. The Insurer is hereby authorized 10 recognize the Assignee's claims to
rights hereunder without investigating the reason for any action taken by the Assignee, the
validity or amount of any of the liabilitics of the Owner to-the Assignee under the Split-Dollar
Agreement, the existence of any default therein, the giving of any notice required herein, or
the application to be made by the Assignee of any amounts to be paid 9 the Assignce. The
sole signature of the Assignee or the Owner shall be suflicient for the exercise of their
respective rights under the Policy and this Assignment and the sole receipt of the Assignee or
the Owner for any sums received by the respective party from the Insurer shall be a full
discharye and release therefor to the Insurer.

7. Insurer Relieved of Liability. The Insurer shall be fully protecied in (and shall
have no liability from) recogniziog (amxd complying with) any request made by the Owner or
Assignee, with or without the consent of any ather person or entity.

8. Release of This Collateral Assigmment. Upon the {ull payment of the liabilitics of
the Owner to the Assignee pursuant to the Split-Dollar Agreement, the Assignee shall
prompely refease and reassign to the Qwner all specific rights in the Policy included in this
Assigmoent.




9. Additional Rights and Powers of Assignee. Tl exercise of any right, Opuon
privilege or power herein granted to the Assignee shall be at the option of the Assignee, and

except as provided hercin, the Assignee nay exercise any such right, option, privilege or
power without notice to, or assent by, or affecting the liability of, or releasing any interest
hereby assigned by the Owner. The Assignee may take or release other security, may grant
extensions, renewals or indulgences with respect to the obligations of the Owner to the
Assignee under the Split-Dollar Agreement, or may apply the proceeds of the Policy hereby
assigned or any amount received on account of the Policy by the exercise of any right
permitted under this Assignment, without resorting to or regard to other security, if any.

10. Conflicts. In the event of any conflict between the provisions of this Assignment
and the provisions of the Split-Dollar Agreement, with respect (o the Policy or the Assignee's
rights of collateral security therein, the provisions of this Assignmeat shall prevail,

11. No Bankruptcy Proceeding. The Owner declares that no proceedings in

bankruptcy are pending against the Owner, and that the Owner's property is not subject to any
assignment for the benefit of creditors of the Owner.

12. Counterparts. This Assignment may be executed in counterparts, each of which
shall be deemed an original, but all of which, together, shall be deemed one and the same
documest.

IN WITNESS WHEREOF, the partics hereto have exccuted this Collateral Assignment
of Life Insurance Policy Pursuant o Split-Dollar Agreement on this day of Deccember,
1998.

STEPHEN C. AND TOMISUE HILBERT
IRREVOCABLE TRUST,
dated May 16, 1996 '

By: __
Roliin M. Dick, 'lrustcc
"0wuerﬂl
Apreed and accepted on this _ day of December, 1998

CONSECO, INC.

By:

Printect; _ —_

Title: e
"Assignee”




“Ine following life insurance policy is subject Lo the artached Collateral Assignﬁent:
Insurer: New York Life Insurance Company

| Insured: ‘Stephen C. Hilbcrt.and Tomisue Hilbert

' Poticy Number: 46402088

Initial Face Amount: $25,000,000

Dale of Issuance of Poticy: November 24, 1998







(Stephen C. and Tomisue Hilbert)

: THIS- AGREEMENT, made and cntered into by and among CONSBECO, INC., an
Indiania corporation {the "Corporation"), STEPHEN C. HILBERT, of Carmel, Indiana (the
"Employee”), and ROLLIN M. DICK, of Zionsville, Indiana, Trustec of the STEPHEN C.
AND TOMISUE HILBERT IRREVOCABLE TRUST, dated May 16, 1996 (the "Owner").

Recitals
A. The Employee is employed by the Corporation.

B. The Employee desires to provide life insurance protection for the Employee's
family in'the event of the Employee's death, under a policy of "second to die”
life insurance insuring the life of the Employee and also his wile, TOMISUE
HILBERT, and payable upon the death of the second of them, which Policy is
described in Exhibit "A”" attached heceto and by this reference made a part
hercof (the "Policy"), and which was or is being issued by
MANUFACTURERS LIFE INSURANCE COMPANY (U.S.A.) (the
"Insurer®).

C. The Employee is also an officer and dircctor of the Corporation and has
contributed significantly ta its success. The Cocporation desires to continue to
retain the scrvices of the Employee, and accordingly, the Corporation is
willing to pay a portion of the premiums due on the Policy as an additional
employment benefit for the Employee, on the terms and conditions hercinafter
set forth.

D. The Owner is the owner of the Policy and, as such, possesses all incidents of
ownership in and to the Policy.

E. The Corporation desires to have the Policy collaterally assigned to it by the
Owner, pursuant to a collateral assignment in the form of Exhibit "B”
attached hereto and by this reference made a part hercof or such form as
proposed by the Insurer that is acceptable w the parties hereto (the "Collateral
Assignment™), to secure the repayment of the amounts which it will pay
toward the premiums on the Policy.

F. The parties hereto intend that under the Collateral Assignment, the
Corporation shall receive only the right o such repayment, with the Owner
retaining all other ownership rights in the Policy, as specified hercin, and the
Corporation shall have no "incidents of ownership” (as defined in Treas. Reg.
§20.2042-1(c)(2)) in the Policy.




Agreement
NOW, THERLFORE, in consideration of the foregoing Recitals, of the mutual

covenants and promises contained herein, and for other good and valuable consideration, the
receipt and sufficiency of which is hereby acknowledged, the parties hereto agree as follows:

1. Purchase of the Policy. The Owner has purchased the Policy from the
Insurer in the total face amount of $25,000,000. The parties heteto have

taken all necessary action to cause the Insurer to issue the Policy, and shall
take any further action which may be necessary to cause the Policy to conform
to the provisions of this Agreement. The Corporation agrees that it will take
such actions as are necessary to cavse the Policy to remain in full force and
effect during the lifetimes of the Employce and his said wife. - The parties
hereto agree that the Policy shall be subject to the terms and conditions of this
Agreement and of the Collateral Assignment filed with the Insucer relating to
the Policy.

" 2. Ownership of the Policy.

a. The Owner shall be the sole and absolute owner of the Policy,
and may ecxercise all ownership rights granted to the owner
thereof by the terms of the Policy, cxcept as may otherwise be
provided herein.

b. It is the agreement of the partics hereto and the Collateral
Assignment that the Owner shail retain all rights which the
Policy grants to the owner thereof. The sole right of the
Corporation hercumkler shall be to be repaid the amounts which
it has paid toward the premiums on the Policy and,
accordingly, the Corporation shall have no ‘“iacidents of
ownership™ (as defined in Treas. Reg. §20.2042-1(c)(2)) in the
Policy, excepl the right to borrow against its cash surrender
valuc, subject to the terms hereof and provided the Corporation
shall pay when due any and all interest and other charges
assessed by the Insurer regarding such indcbtedoess,
Specifically, but without limitation, the Corporation shal
neither have nor exercise any right as collateral assignec of the
Policy which could in any way defeat or impair the Owner's
right to receive the cash surrender value or the death procceds
of the Policy it excess of the amount due the Corporation
hereunder.  All provisions of this Agrecment and of the
Collateral Assipnment shall be construed so as Lo carry out such
intention. '




3. Policy Dividends. Any dividend declared on the Policy shall be applied to
purchase paid-up additional insurance on the life of the Employee.
parties bereto agree that the dmdend election provisions of the Pqu:y shall
conform to the provisions hereof.

4. Payment of Premiums.

a.

b.

Thicty (30) days prior to the due date of each Policy premium,
the Corporation shall notify the Employee or the Owner of the
exact amount due (i) while both the Employee and his said wife
are living, from the Employee hereunder, measured by the IRS
PS 38 table rates, and (ii) after the first of them to die, from the
Employee (or his said wife if the Employee has predeceased
her) hereunder, which shall be an amount equal to the annual
cost of current life insurance protection under the Policy,
measurcd by the lower of the PS 58 rate, set forth in Rev. Rul,
55-747, 19552 C.B. 228 (or the corresponding applicable
provision of any subsequent Revenue Rufing), or the Insurer's
current published premium rate for annually renewable term
insurance for standard risks. Either the Employee {or his said
wife) or the Owner, on behalf of the Employee, shall pay such
required contribution to the Corporation prior o the premium
due date. If neither the Employee nor the Owner makes such
timely payment, the Corporation, in its sole discretion, may
elect to make the Employee's portion of the premium paymeat,
which payment shall be recovered by the Corporation as
provided herein.

On or before.the due date of each Policy premium, or within
the grace period provided therein, the Corporation shall pay the
full amount of the premium to the Insurer, and shall, upon
request, promptly furnish the Employee (or his said wife, if the
Employee has predeceased her) and the Owner evidence of
timely payment of such premium. ‘The Corporation shall
annually furnish the Employec and the Owner evidence of
timely payment of such premium. The Corporation shall
annually furnish the BEmployee (or his said wife, if the
Employee has predeccased her) a statement of the amount of
income reportable by the Employce for federal and state income
tax purposes, if any, .as a result of the insurance protection
provided the Owner as the policy beneficiary.

The

5. Qoﬂntetal_&ssignmmi. To secure the repayment to the Corporation of the
amount of the premiums on the Policy paid by it hereunder, the Owner has,




contemporaneously herewith, assigned the Policy to the Corporation as
collateral in accordance with the terms of the Collateral Assignment. The
Collateral Assignment of the Policy to the Corporation hereunder shall not be
terminated, altered or amended by the Owner while this Agreement is in
effect. The parties hereto agrec to take all action necessary Lo cause the
Collateral ‘Assignment to conforin to the provisions of this Agreement.

6. Limitations ori Owner's Rights in Policy. The Owner shall not sell, assign,
wransfer, borrow against, surrender or cancel the Policy, change the beneficiary
designation provision thereof, or lerminate the dividend eiection thereof.

7. Collection of Death Proceeds.

a. Upon the second death of the Employee and his said wife, the
Corporation and the Owner shall cooperate to take whatever
action is necessary to collect the death benefit provided under
the Policy. When such benefit has been collected and paid as
provided herein, this Agreement shall thereupon terminate.

b. Upon the second deith of the Employee and his said wife, the
Corporation shall have the unqualified tight to receive a portion
of such death benefit equal to the total amount of the premiums
paid by it hereunder. The balance of the death benefit provided
under the Policy, if any, shail be-paid directly to the Owner, in
the manner and in the amount or amounts provided in the
beneficiary  desigmation  provision of the  Policy.
Notwithstanding any term or provision hereof to the contrary,
in no event shall the amount payable to the Corporation
hereunder ¢xceed the Policy proceeds payable at the second
death of the Employee and bis said wife. No amount shall be

- paid from such death benefit to the Owner until the full amount
due the Corporation hereunder has been paid. The parties
hereto agree that the beneficiary designation provision of the
Policy shall conform to the provisions hereof.

¢. Notwithstanding any term or provision hereof to the contrary,
in the event that, for any reason whatsoever, no death benefit is
payable under the Policy upon the second death of the
Employee and his said wife and in licu thereof the Insurer
refunds all or any part of the premiums paid for the Policy, the
Corporation and the Owner shall have the unqualified nght to
share such premjums based on their respective cumulative
contributions thereto.




Li _Igmngs This Agreement shall tennmatc durmg the Ilfetunes of Bmployec
and his said wife, without notice, upon the occurrence of any of the following
events: (1) bankruptcy of the Corporation; or (2) failurc of the Employee (or
his said wife) and the Owner to timely pay the Corporation the Employec's
(or his said wife's) portion of the premivm, if any, due herennder, unless the
Corporation ¢lects to make such payment on behalf of the Employee, as
provided herein.

9. Dispasition of the Policy on Terminafion of the A  During &

a. For sixty (60) days afier the date of the termination of this
Agreement during the lifetimes of Employee and his said wife,
the Owner shall have the option of obtaining the release of the
Collateral Assignment. To obtain such release, the Owner shalt
repay to the Corporation the total amount of the premium
payments made by the Corporation hereunder, less any
indebtedness secured by the Policy which was incurred by the
Corporation and remains outstanding as of the date of such
termination, including any interest due on such indebtedness.
Upon receipt of such arount, the Corporation shall release the
Collateral Assignment, by the execution apd delivery of an
appropriate instrument of releasc.

b. If the Owner fails to exercise such option within such sixty (60)
day period, then, at the request of the Corporation, the Owner -
shall execute any document or documents required by the
Insurer to transfer the interest of the Owner in the Policy to the
Corporation. Alternatively, the Corporation may enforce its
right to be repaid the amount of the premiums on the Policy
paid by it from the cash surrender vaiue of the Policy under the
Collateral Assignment; provided, however, that in the event the
cash surrender value of the Policy exceeds the amount due the
Corporation, such excess shall be paid to the Owner.
Thereafter, oeither the Owner nor the Owner's successors,
assigns or beneficiaries shall have any fucther interest in and 0
the Policy, under the terins thereof, under this Agreement or
the Collateral Assignment.

10. Insurer Not a Party. The Insurer shall be fully discharged  from its

obligations under the Policy by payment of the Policy dcath bencfit o the
benefliciary or beneficiaries named in the Policy, subject to the terms and
conditions of the Policy. [n no event shall the lasurer be considered a party to




i1.

12.

13.

14,

15.

- this ‘Agreement, or any-modification or amendment hereof. No provision of

this Agreement, or of any modification or amendment hercof, shall in any .
way be constrwed as enlarging, changing, varying or in any other way
affecting the obligations of the Insurer as expressly provided in the Policy,
except insofar as the provisions hereof are made a part of the Policy by the
Collateral Assignment. '

Amendment. This Agrecment may not be amended, altered or modified,
except by a written instrument signed by the parties hereto, or their respective
SUCCEsSors or assigns, and may not be otherwise terminated except as provided
herein.

Binding Effect. This Agreement shall be binding upon and inurc to the
benefit of the Corporation and its successors and assigns, and the Employee,
the Owner, and their respective successors, assigns, heirs, cxecutors,
administrators and beneficiaries.

Notices. Any notice, conscat or demand required or permitted to be given
under the provisions of this Agreement shall be in writing, and shall be signed
by the party giving or making the same. If such notice, consent or demand is
mailed to a party hereto, it shall be sent by United States certified mail,
postage prepaid, addressed to such party's last known address as shown on the
records of the Corporation. The date of such mailing shall be deemed the date
of notice, consent or demand.

Goverping Law. This Agrecment, and the rights of the parties hercunder,
shall be governed by and construed in accordance with the laws of the State of
Indiana,

Connterparts. ‘Fhis Agrecment may be executed in counterparts, each of
which shall be deemed an original, but all of which, together, shall be deemed
one and the same document.




IN WITNESS WHEREOI‘ the parues hereto have executed this Spht—Dollar Agrmment o
onthis__ 18 day of December, 1998

CONSECO, INC. STEPHEN C. AND TOMISUE HILBERT

IRREVOCABLE TRUST,
/ / dated May 16,-1996 7 /
p . - 4 -.-"/E": -":":,‘ ) ‘ . ' .
By: _.7;./1.\ v (_ ‘ // ' By..d/("’“{ /,v{ /_/ .y “__j
Pririted: Rollin M Dick Rollin M. Dick, Trustee '
Title: Executive Vice President
*Owner*
_“Corporation”
"! 1 \ ( ~TT
I o L Ol

] Stcphcn C. "ﬂbert

"Employee”

80641




The following life insurance policy is subject to the attached Split;Dollar Agreement:
Insurer: Maﬁufactu,mrs Life Insurance Company (U.S.A.)
Insured: Stephen C. Hithert and Tomisue Hilbert

Policy Number: 55627152

Face Amount: $25,000,000

Date of Issue: December 2, 1998 .




1. Asslgnment. FOR VALUE RECEIVED, ROLLIN M. DICK, of Zionsville, '
Indiana, Trustee of the STEPHEN C. AND TOMISUE HILBERT IRREVOCABLE TRUST,
-dated May 16, 1996, (the "Owner"), does hereby assign, transfer and set over to CONSECQ,
INC., an Indiana corporation, and its successors and assigns (the "Assigpec™), the following
specific rights in and to the "second to dic" policy listed on Exhibil "A" attached hereto and by
this reference made a part hereof, issued by the insurance company listed on Exhibit "A" (the
"Tosurer”), together with any supplementary contract or contracts issued in-connection
therewith (said policy, together with said supplementary contract or contracts are heremnafter
collectively referted to as the "Policy"), insuring the life of STEPHEN C. HILBERT of
“Carmel, Indiana (the "Insured™} and his wife, TOMISUE HILBERT on a "second to dic" basis
subject to all the terms and conditions of the Policy and to all superior liens, if any, which the
Insurer may have agaionst the Policy. The Owner, by this Assignment, and the Assignee, by
the acceptance of the assignment to it hereunder, agree to the terms and conditions contained
herein. '

2. Liabilities Securcd by This Assignment. This Assignment is made, and the Policy

is to be held as collateral security for, 1l Jiabilities of the Owner to the Assigaec, now existing
or hereafter arising under and pursuant to that certain Split-Dollar Agreement, among the
Assignee, the Insured and the Owner of even date herewith (the "Split-Dollar Agreement™). . 1t
is the intention of the Owner to reserve all rights in and to the Policy, except those specific
rights to realize on a portion of the cash value thereof and a portion of the death benctit
thereof granted to the Assignee hereby, as security for and only to the extent of the liabilities
of the Owner (o the Assignee under the Split-Dollar Agreement.

3. Assignee's Limited Rights. 1t'is cxpressly agreed that the Assignee's interest tn
“the Policy shall be limited to the following rights: (a) the right to be paid for its premium
paymeats, less any indebtedness secured by the Policy which was incurred by the Corporation,
pursuant to, and as provided by, the Split-Dollar Agreement, with respect to the Policy (the
"Payment Amount”); (b} the right to be paid the Payment Amount by realizing on a portion of
the cash value of the Policy in the event of the termination of the Split-Dollar Agreernent, as
provided in the Split-Dollar Agreement; and (c) the right to be paid the Payment Amount by
realizing on 4 portion of the proceeds of the Policy upon the second death of the Insured and
said wife. The Assignec shall have no other or further rights in and to the Policy as a resuft of
the assignment hercunder. Except as otherwise provided in the Split-Dollar Agreement, the
Assignee shall not have the right to borrow against, make withdrawals, cancel, surrender,
pledge or assign the Policy, or exercise any other "incidents of ownership" as defined under
‘Treas, Reg. §20.2042-1(c)(?2). '




' i A ] : Except as spec:ﬁcaliy
provided herein, lhc Owner shall rewain all 1nc1dcnts of owmmhlp in and to the Policy,

including, but not limited to: (a) the sole right to collect and reccive all didtributions or shares
of surplus, dividend deposits or additions to the Policy now or hereatter made or apportioned
thereto, except as otherwise provided herein, and to cxercise any and all options contained in
the Policy with respect thereto; (b) the sole right to excrcise all non-forfeiture rights permitted
by the terms of the Policy or atlowed by the Insurer and to receive all benefits and advantages
derived therefrom; (c) the sole right to clect any optional mode of scttlement permitted by the
Policy or allowed by the Insurer; and (d) the right to collect from the Insucer that portion of '
the net proceeds of the Policy when it becomes a claim by death or maturity not payable to the
Assignee under the Split-Dollac Agreement; provided howeyer, that the foregoing rights
retained by the Owner shall be subject to the terms and conditions of the Split-Dollar
Agreement. '

5. Additional Agreements of the Assignee. The Assignee agrees with the Owner as

follows: (a) any balance or swns reccived bhereunder from the Insurer remaining after payment

of the then existing liabilities of the Owner to the Assignee under the Split-Dollaxr Agreement

shall be paid to the persons entitled thereto under the terms of the Policy as if this Assignment

had not been executed; (b) the Assignee will not exercise any of the rights granted herein to it

unless and until there has been default in any of the liabilities by the Owner to the Assignee

under the Split-Dollar Agreement, and until twenty (20) days after the Assignee shall have

mailed, by first class mail, o the Owner, notice of its intention to exercise such right; and (c)

the Assignee will, upon rcquest, forward the Policy to the Insurer, without unrcasonable-
delay, for any election of optional mode of settlement, or the exercisc of any other right

reserved by the Owner hereunder.

6. losurer. The Insurer is hereby authorized to recognize the Assignec's claims fo
rights hereunder without investigating the reason for any action taken by the Assignee, the
validity or amount of any of the liabilities of the Owner 1o the Assignee under the Split-Dotlar
Agreement, the. existence of any default thercin, the giving of any notice required herein, or
the application to be made by the Assignee of any amounts to be paid to the Assignee. The
sole signature of the Assignee or the Owner shall be sufficient for the cxercise of their
respective rights under the Policy and this Assignment and the sole receipt of the Assignee or
the Owner for any sums received by the respective party from the Insurcr shall be a full
discharge and releasc therefor to the Insurer.

7. Insurer Relieved of Liability. The Insurcr shall be fully protected in (and shall
have no liability from) recognizing (and complying with) any request made by the Owner or
Assignec, with or without the consent of any other person or entity.

8. Releasc of This Collateral Assignment. Upon the (ull payment of the Labilities of
the Owner to the Assignee pursuant o the Split-Dollar Agreement, the Assignee - shall
promptly release and reassign to the Owner all specific rights in the Policy included this
Assignment.




9. Additional Rights and Powers of Assignee. The exercise of any right, option,
privilege or power herein pranted to the Assignee shall be at the option of the Assignee, and
except as provided herein, the Assignee may exercise any such right, option, privilege or
power without notice to, or assent by, or affecting the lability of, or releasing any interest
hereby assigned by the Owner. The Assignee may take or release ather security, may grant
extensions, renewals or indulgences with respect to the obligations of the Owner 10 the
Assignee under the Split-Dollar Agreement, or may apply the proceeds of the Policy hereby
assigned -or any amount received on account of the Policy by the exercise of any right
permitted under this Assignment, without resorting to or regard to other security, if any.

10. Conflicts. In the cvent of any conflict between the provisions of this Assignment
and the provisions of the Split-Dollar Agreement, with respect to the Policy or the Assignee's
rights of collateral security thercin, the provisions of this Assignment shall prevail.

11. No Bavkruptcy Proceeding. The Owner declares that no proceedings in
bankruptcy are pending against the Owner, and that the Owner's property is not subject to any
assignment for the bencfit of creditors of the Owner.

12. Counterparts. This Assignment may be executed in counlerparts, each of which
shall be «deemed an original, but all of which, together, shall be deemed one amd the same
document.

IN WITNESS WHEREOF, the parties hereto have executed this Collateral Assignment
of Life Insurance Policy Pursuant to Split-Dollar Agreement on this . day of December,
1998.

STEPHEN C. AND TOMISUE HILBERT
IRREVOCABIE TRUST,
dated May 16, 1996

By:

Rollin M. Dick, Trustee

"Owner”
Agreed and accepted on this _ day of December, 1998,
CONSFCO. INC.
By: -
Printed: —
Title: —
"Assignee”
3




‘AW,

The foll(;wing"lifc insurance policy is subject to the attached Collateral Assignment:
Insurcr: Manufacturers Life lnsurauc¢; Compaﬁy (U.S.A)

Insured: Stephen C. Hilbert and Tomisue Hilbert

Policy Number: 55627152

Face Amount: $25,000,ﬁ00

Date of Issue: December 2, 1998
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AND TOMISUE HILBERT IRREVOCABLE TRUST, datcd Msy

THIS AGREEMENT, made and entznd
mmm'wpmmmsmm
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EPLIT-DOLLAR AGRERMENT
(Stephen C. and Tombme Bilbert)

P 2

wto by and among CONSECO, INC, m
C HILBERT, of Carmel, Jodoma (the

", and ROLLIN M DICK, of Zumsvills, fodiava, Trestes of the STEPHEN C

Recitols

A “Ihe Pomployee 15 employed by fhe-Cospocation

med by METLIFR (the “Hosures*)

TthﬂllthDeuaISDanoﬂhu'uddmdozofﬂmCorpm:ndhu
coninbmted sagruficantly 10 1% SUCCESS The Corporanion dzemwes O contume
10 retam the services of the Fumployes, and sceordmgly, the Corporation 1
mﬂmgwpay:pmtmnofmpmmmsmqnmmwyumuddmmd
exployment benoGt for the Ewployes, on the terms and condrons
beremadier set forth '

The Ownez 1 the owaer of e Poliry and, 2y such, possesses all mesdeats
of ownerstup m 204 to the Pobsy

Tha Corporation destres 1o have the Folicy colisterzlly asnigned 10 3t by tho
me._purmntinxcolhnwammmmmmmofm
attached hereto amd by fins reference made a part bereof or such other form
proposed by the osurer that 15 acceptabls 1o the pastees hewsto (fhe
*Collatersl . ", o seenre the repeyment of the amovnts wioch 1
mnpymmehm

The partics bereto miend thar wnder the Collsteral Asmgmment, e
'cmaummmuﬂymanwmnthmmwﬂhﬂum
vetaymuog all other ownership wghts 1 tha Pohioy, 2s spocified herem, and
tbcCorpmnnmshluhwm'mdmdomﬂnp"(uMnedmnm
Reg §20 20420(6}(2)) m the Poucy

ba{tst]

e

16, 1996 (the "Owner”)




e

—
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Apresioent

P o3

NOW, THEREFORE, m comsderaton of the fioyegomyg Recifalg, of the nautas)
covenants and promises eontamed herem, and for ofher good and valnable compderation, the

wmmmuwmanmwymm.ﬂ»mmmnmm

1. Purchatn of the Palicy The Owner has purchased the Pobcy frem the
Insurer m the total fuce smovmt of $25,000,000 The paruct heveto hava
taken al! neceassry action to canse (he fngrer tn msve ihe Policy, and shall
wke any Ihither acuon wiach may be necessary to cuxse the Poixy to
conform to the provicions of flos Agreement  Tho Corporation sgrees that %
will tzke xach actions &y are nedestary to canss the Polxoy to remain m fall
oice and offect during the hithmes of the Employee and Js sad wid  The
pares horeto apres that e Pohcy shall be smbject 10 the terms and
conditions of Qus Agreement and of the Collateral Assignment Hled with the

Insazer relating to the Polcy
2. Qmership of the Policy

T
r i

3. Polkcy Dividends Auy dividend dorlared on the Policy shall be apphed to
purchase pardup addmonal wouzance on the b of the Employes The -

The Owaer shill be the pole and absolote owmar of the
FPolicy, and mmay exercase all ownerstnp nights prapied o tha
owper theceof by the terms of the Pohcy, except as may
otherwioe be provided herem

R 135 the spreement of the parties hereto and the Collateral
Assignrpent that the Owner chall retan all nghis which the
Pohcy grants (o the owoer thereof Tha sols nght of the
Corporatian hereomder shall ba % ba ropaid the mpounts
which 1t has pad toward fhe precuzcs on the Policy aud,
accordmgly, the Corporshon shall have po “mcwdents of
owncrihp® (36 defined m Treas Reg §20 2042100)2)) m
the Folicy, except the nghc to bomow sgamm ws cah
surrender valvs, sabject to the termy hereof nod provaded the
Caorprestion shell pay when doc sny and 21} mierest and otber
charges asscsped by the Inencer regandmg such miebtedncss
Specifically, but without lonttshion, the Corporabon sball
myther have nor exercus any nighc sr collateral assignee of
tha Polcy which could I sny wiy defhat or xmpmr the
Quner's nght 1o receave the cush sutrender value or the death
proceeds of the Polky m cxcoss of the amomnt dus the
Corporanan hereander  Afl provissons of thos Agrecmoent and
of the Collateral Aspigrment shall be consuued 50 2 to camy
out puch mienton

2
L‘i’rilﬁﬂ__.é_._
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partias bereto agree that the drvadend elachon provisions of the Pohicy ghall
tonform (o fhe provisious bereof

4. Xayment of Premmuns

e Thoty (30) dave pror to the due dals of each Pohlwy
presum, the Corporwtm shall notfy the Employee or the
Ovwner of the exact amovns due () while both the Emplnyee
ard hr sxd wife ere Ivmyg, from the Employes beyeunder,
measured by the IRS PS 38 table rates, and (n) afier the fest
of them to die, from fhe Employes (o s wad wife 1if the
Enployes has predocezstd hex) hereundar, whach shall be an
amonnt cqual to the numal cost of courent lifis mourance

wnder the Polwy, measmyed by o lower of the PS
58 xato, st forth m Rov Eul 55-747, 19552 CB 22K (or
the cortespomdmg Rpplicabls provion of agy subsequent
Revepue Radmg), or the Insarer's corrent pibhehed prepmom
rate for spomally repewable teom porance for ctendsnd nsks
Bither the Employos (or Iny sad wile) or the Owner, on
behalf of the Employes, shall pay such roqured contabuton
10 the Corparanon praor 1o the preptam due date 1 n2ather
tho Employes por the Owner makes such timely paymenr, the
Corporation, 1 s sols deaasion, may elect fo make the
Employea's porhon of the premmm peyment, winch paymcst
sl be recovered by the Cotporshion as provsded hepem

b On or before the dns dat of each Policy premwm, o withn
ths gracs panod mrovided therem, the Cotporsnon shall pay
the fiall amoent of the pretmm to ths Isurer, and shall, upon
request, promptly farush the Eaployee (or lus sad wife, o
ths Employee hay predeoeayed her) sud the Owner svidence
of tumoly payment of such premm  The Corparation shall
sumally forush the Entployss and the Owner evidence of
tmoely payment of such premmim  The Coxporstion simll
aoually foroush the Employee (or g tmd wafs, if the
Employee kas predeceased her) a statement of the smouns of
mcome roportable by the Bmployee for fedesal aod stae
TOme tex parposes, if any, as a resolt of the msurance
protechon provided the Owner w tic pobcy benefictary

5. Collateral Asclpymmend  To sectre the repayment to the Corporation of the
aoupt of the premanns on the Pelicy pad by #t herennder, the Ownex has,
cordrmporencously herewnh, zsiypned the Pobey w the Corporabwm as
callateral m accordancn with the terms of ths Collateral Assigomens  The
Collatezsl Assigmnent of e Policy to the Corporatzon hacounder shall not
bommmmuuudmmmbymemwmkthmAnglsm'

F..'(% ’.!B!T..__E‘.MW
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effact  The parues hersto agree o take 21l action mecessary to eahge the
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Collateral Astigament to conform to the provisxns 0F (us Agreement

6. Lamitgtions ym Owner's Rights iu Policy The Owner shell not sell, asnign,
sansfin, bomrow agunst, surreader or caocel the Pohcy, change the
benaficary demgnation provinon thereof, or tercamts e dvidend eloction
thereof

7. Collection af Death Procreds

——

Upan the secomd death of the Employes and ks smd wife, the
Carporation end the Ownex shall cooperals to take whateyer
action 15 pecessary 1o calfact the death benefic provided wader
the Pohcy ‘When such bepefit has been coflected wd pmd 35
provadad hesem, thas Agreement thal} fhereurpon teamitiate

Upon tha sacond dsath of the Employee and Ins sad wifz, e
Cozporatron shall have the unquahfied mght 1o recave a
pottion of such death bepesit equal w the WAl suonnt of the
premumms pad by it hereondsr  The balatiee’ of the death

bencefit provided under the Pohcy, 'of amy, ifnl be paud

directly to the Owaer, m the manner and &' die amount ar
ameunts provided 1 the beneflenary demgnahon provincn of
the Policy Notwibstsudmg any term or provision hereof to
e contrary, 10 po eveps shall the amdunt payable o the
Corporution hezenndes exceed ths Pohcy proceeds payable at
the sccond death of the Employes and s sxd wifs  No
amount shall be pad front such dexth bavefit to the Owner
vatil the foll amovnt due the Corparstion hereupder hnx bean
pmvmun of the Policy ashall conform to the provimoms

‘ Mmmhmwmurmhuwfmﬂ:mm

m the event that, for any reason whatsoever, no death benefit
15 payable under the Polwy upos the sccond death of v
Bmployee and tus sad wife and m fieu thereof the ¥nwurer
vefonds all or any pact of the premxms pad for the Pohy,
the Corporsrion and the Owner stall have the unquehfied
oght 1o shere such premmms based on thewr respechve
cugnlative combutions thereto

Wittty Lifetimes mmmﬂm,mmh&md
Employee and lus td wife, without notice, upom the occurrenes of any of
the followmg svenrs (1) bankvapicy of the Corporsfion, or {2) fartoye of the -

4
ELGIT E‘
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Exnployes (e hes pud wif) and the Owner to tnely pay the Cosporatton
the Buployess (or hus stod Witk's) portion of fhe premumm, of axy, due
hereunder, wninss the Corparzhon elects % make such payment on bebalf of
the Employes, as provided hexem

10,

s Ror cxty (60) days afice the dute of the termunanan of dus
Agreemexy dmymg the fstires of Employee and e saxd
witks, tha Owner shall have the option of obtanog the relcuto
of the Collaters] Aspgmnent To obtam such release, the

“~ O shall 1epay to 1he Cocporation the total amount of @i

préminm payments sade by me Cocporstion becesmder, leas
any mdcheeduess secured by the Policy winch was mewred
by the Corparenon aad remanss putstandmg 2s of fe dats of
such temmatop, nckadng any smerest due on such
Indcbicdoass  Upon receipt of such amovnt, the Corporation
mmmwmwumm
delzvery of s approprise mstrument of relesse

b X the Ownper finls 1 dxercws much opteom withsn, such sty
{60} day perod, then,.at.xhe reguost of the Corporation, the
mmmmmummﬂw
fue Insurer t trapafer e wivrest of the Owner m the Polcy
wm the Corpornon  Aliymanvely, the Corporston mmay
caforce Its nght to be repaxd the smovut of the premmms oo
ths Pohey paud by ot from the cash surrender valos of e
Polbcy under the Collateral Acagument, provided, howeyer,
thit m fhe cvexa Gie cish stendsr valee of the Pohicy
cxcecds the sncant due the Corporanon, such excess chall be
pud to the Owner  Thesealter, pesher s Owrier nor te
Owner's sccessors, asgns or beneficanes aboll have any
further worerest m and to the Pohicy, under the woms theeeof,
onfley this Agreenant of the Collareral Assiginnent

The Tocoyer shafl be fully discharged from s
oblzgations wnder the Policy by payment of the Poly death bonefit 10 the

. bencficiary or beneficunes ramed m the Pakicy, sabect 0 the torms and

eondiioos of the Poliy  In mo event sball the Iustrex be consiered s party
{0 fhis Agrecment, or any modficanon or ameadment hereof No provision
of fips Agreement, of of any wodsicatron or aoentment hereof, shall wm any
way be construed ac evlarping, changwg. varying or mn any ofher way
affechng the cbhgations of the tnsurer 23 cxpressly provided m the Pohoy,

exczpt msafer a5 the provisions hemof are made a pact of the Polry by the
Assiprmeqt -

Collateral

0y ool U OO

PG/
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Tile

11 Amendment Tios Agrecment mey oot be aaneded, altered or modified,

except by & women mstrwpent sgned by the partes berew, or G
Wmumuﬁmmhmw
except as provaded herem

12, Rinfing Effect Ths Agreemesnt shall be bmdiog vpon amd mmre  the
Benefit of the Corporanon 2ad 5 suctessats and sseyms, and e Epployes,
the Owney, und their xcspective succmtsors, ESKigns, hems, @xecuuxy,
sdmmestrators atud benefirzansy

13. Notices  Axy nowce, consant o domsnd required or peronited o be grven
“pnder the provicans of Hus Agveement shafl be i witing, 2od stell be
mgoed ty the party grviag of makaog the sume X such nabes, consent o
degiant i xeailsd 10 & pasty herern, 1t shall be seor by United Stares certrfied
mall, postage prepud, wddressed to such party's list known address @
shown en tha recands of the Corparanon  The date of such oualing shall be
decmed the date of notice, content or demand

14, Goserning Lioe This Agreemes, and the ghes of the partes hereunder,

shall ba gaverned by sl coustried m sccodance with the laws of the Stats
ofindama . . | -

15, Cmterparts’ 'Iﬁi'wmbemdmmam.mhnf
which sl be dezmed an ofygnal, but all of which, topether, shall be
deemed one and the came docoment

P/

IN WITNESS WHERBOF, thc psties herew Mave sxecuted fhus Splie-Doller
Agrerment on s 18 day of Decexnber, 1998 '

M 1%

“Rellin M. Dy
Exgcutiva Vice Presadent

'CEP mum‘

C Hibent
“Broployee”

6 £
U e
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EXHIBIT "A"

The follewing hift msoxance policy w subject to the atached Spht-Dollar Agreement
Tosurer  MafLife

Jngtred  Stepben € Hilbert amd Toniene Hilbeat

Pobcy Number- §81250010FR

Faco Amount. 325,000,000

Date of ssue  December 1, 1998
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1 Asfpument FPOR VALUE RECEIVED, ROLLIN M DICK, of Zwnswlls,
Indapa, Thustee of the STEFHEN C AND TOMISUB HILBERT IRREVOCABLE TRUST,
anthyld.lm.(b'me'),douhuwymkmd‘u'mdsetmmm.

C , an Infusns corporatcn, and s successors and assgns (he *Assignes"), the followmg
mwmmmm~mma¢*mw@mwmmw
thus referepes made a pars hereof, 40ed by the inmrepoe company hted on Bxlabue "A” (the
‘Insarer”), togedier witk auy supplemeniary comiract or ¢ontracis issued m copnsction
thecowsth (siad polmy, wgether with sxyd sypplementary contracs or contracts sre hesctnafory
collscnvely reforred to as the *Pohey®™), msurimg the hie of STEPHEN C BILBERT of
Curmed, Indiany (the "Trsired®) and Ins wife, TOMISUR HILBERT o1 a “second to dis® bams
subgect to 2]l the wxms 2nd conditions of the Policy and 10 all sepenor lums, of any, whaoh 1he
Insurer waty have sgatnst the Policy  The Owmer, by thn Assigoment, and the Asnigoee, by
ﬂmawepumofﬁmusxgmnmthnhumdu’ mmmmmmcomw
hezein

2 . B ARRZITEIK mmummmm
nmbehddawﬂnm!mtyﬁnt,mh&lmuufmmmdmm,gme now xisitng

or hereafter ensmg vodier and puvsaam o that certam Splt-Doller Agreemment, among the - B ‘.

Astignee, the Insured sud the Owner of cven date berewith (the "Split-Dollay Agressseat®) Xt
18 ths ntentien of tho Owner to reserve all nphts m xod to the Pohey, excent those specf:
nghts (o pealize o0 & portion of the cash valus thereof and & poruon of the desth benefit
therod granted to the Assygnee hercby, a8 secnnty for and only to the extent of the lsbilities
of the Owner to the Assigpee under the Spht-Dollar Agreement

3, Astionee’s Tiuited Rights hnmﬂyagxwdthat&el&mwumln
thd Polxy shall be himted to the following nights () the nght to be pasd for s pesrnxm
paymenty, Jess a1y mdebicdocss secnred by the Popoy which was ncureed by the Corporaticn,
-porsuent o, and ax provaded by, the Sphe-Dullar Agreement, wah respect fo the Policy (the
"Payment Ameant”), (b) the night 1o be past the Pyymeat Amount by realizmg on & portion of
the ceth value of the Policy m the event of the eymmanon of fhe Splt-Doliar Agreement, as
- provaded m the Spht-Doller Agreernea, aod (5) the right to be paxd the Payment Aot by

on 1 poriym of the proceeds of the Policy upon the sscond death of tha Insured and
sad wife  The Asxignoe shall lave 1o other or finther nghts m snd to the Pobey ay a result of
tho assgoment hercander  Excopt 28 otheywiso provided in the Spht-Dollar Agreement, the
Assignee shall not have the aght to borow egainst, make withdrawaly, eamcsl, surrender,
Pledge or assign the Pohcy, of exercise sny other “mesdents of ownership® a3 defined noder
Treas Rog 820 2042-1(0)2)

a;;;«:rcra“_E_m___
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"' wner Hels H ifnenis o 3
MMMWMW&IM&WNMW@PM.
imclochng, but not hmeted t  (x) the sole nght to coZlect 20d reccrve all dystysbubons o7 shares
&mm.wmmmm-mmmudeMMW
hm.mtummmdhum.mdmm»mmmmdem
the Polioy with regpect thereto, (b) the sole nght to' exerise all non-forfosture nghts permuted
byﬁemmdmmwummwmmmmdwmmmwumw
denrved thorefron; {c) the sols mght 1 elect any ophonal made of metfloment permtted by e
Policy or allowed by the Insurer, and (d) ehe nght t coliect froo the Insurer thet portion of
mwm@dhmmxmlmhmumumbhwm
Asngneo wnder he Spin-Daller Agreement, provided howeser, that the foregomg riphms
mmmommunbgmmmmmmmdmmonu
Agrepovor

8, Aditomal Aprecments of She Assiyner  The Arugnes agrees with the Owacr a8
follows () a0y bhalance or sums recesved hereunder from the Tnsurer rematiig aficr payment
of&humhmﬂmmwmmwm&sw&mmm
shall be paxd 1o the persons cattied thereto nnder the tezms of the Policy s if Gus Assignment
Rad no been wxncuted, (b) the Assignee will not exeresss xy of the nghts grauted beram to 3t
mmwmmmmmmofmmmwmmmmum
under the Spht-Dallar Agreemenz, and unt] twenty (20) duys afier the Ascignea shall have -

* miadled, by first cfass oa, 10 the Owaer, ot of als ytenton fo exercisa such nght, and {¢)
fhe Astigree will, Opon roquest, forward the Polwy o the Yusorer, without wnressomable *
delay, foc amy electon of optiom! mode of setileers, or the exercuss of any other right
rearved by thes Owacr hereander

6. Inmrer The Insnrer 15 herchy sumbogired to recogmeze tha Asngneo's clams to
WWMWMWMWWMWMW,@
valslity or zmount of 1ny of the liabilites of ths Owner to ths Asxignes vndex tho Splhit-Dollar
Agresvent, the exstence of muy defayle therem, the gIving of any nobce regumed herem, or
the appheation m be made by the Asmgnee of my amonnss o be pad to the Asngnoe  The
sole mpoaure of the Assignee or tho Owper shall be suficent for the moerase of ther
resperitve 1ights under the Policy and thuy Assignment and the sole receqpt of the Assagnes or
s Owner for any sums rocervad by the tespestive party from the Insurer shull be a fall
thscharge and seleass theyefor to the Inswrer

7. Instoer Reliaved of Kiabiity The Incurer shall be fally prosected i (and shali
have 1ip habiltly from) recogmizing (and complymg with) any request wade by the Owner oc
Azxngnee, with or wirbout the consont of any other person Or ey

8. Relraee of This Collateral Asstenment Upon the full paymeat of fhe habiluies of
the Owner to the Assignee pussuant  ths Spht-Dollar Agreemnnt, fthe Asngnes shall
i@ﬂ?m“mdmmmhomaﬂspﬁﬁcnghumchOMymetm

signment

Z

A e e S —
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10, Comficts In ths &vers of any contlct hetwoent fhe provitions of thiy Assgament
and the provissons of the Spit-Dollar Agresmcnt, with 1espect w the Poley or the Asogneo’s
mwmmmwmwmmmm

1. No Rapkeoptey Proceeding  The Owoex declats that 1o proceedmgs m
Wmmmmm.wmwoww:mwnmme
astignment for the benetit of credstars of the Ownex

"R 12. Connterparis. mWwEWmW.MdM
T shalt be deemed an origmal, but alt of which, together, shall be'deemed ons and the same
! ' [ . o he

IN WITNESS WISREOF, the partes brrvto have cxscuted this Collatezal Aveigoroese
of Lafe Insurance Policy Porsuant to Spin-Doltar Agrecmnent on thes . day of December,.
1998

STEPARN C AND TOMISUE HILBERT

IRREVOCABLE TRUST,
datct May 16, 1996
Roltio M Dk, Trastee
*Owner”
Agreed wnd accepted on this ___ day of Decenber, 1998
CONSBCO, INC
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EXHIBIT F




Company: Prudential Life Insurance Company
Policy Number; VG001 461
Insurcd: Rothin & Helen Dick
Policy By Conseco By RMD Total
Anniversary
12/98 $839,286 $15,482 $854,768
12/99 $836,652 318,115 $854,767
12/00 $833,156 321,611 $854,767
12/01 30 $25,907 $25,907
12/02 $0 $2,964 $2,964
Company: MctLife Insurance Company
Policy Number: 981250011PR
Insured: Steve Hilbert
Paid By Conseco Paid by SCH Total
12/98 $313,348 $16,452 $325,800
12/99 $312,582 $17,218 $329,800
12/00 $311 ,?08 $£18,092 $329,800
12/01 50 $19,027 $19,027
12/02 50 $20,945 $20,945




Company:

Policy Number:

MetLife Insurance Company
98125001PR

Insurcd: Steve & Tomisue Hilbert
Paid by Conseco Paid b}} SCH Total
12/98 $160,471 $604 $161,075
12/99 $160,382 $693 $161,075
12/00 $160,279 $79¢6 $161,075
12/01 $0 $923 - $923
12/02 $0 51,004 $1,064
Company: Manufacturers Life Tnsurance Company
Policy Number: 55627152
Insured: Steve & Tomisue Hilbert
Paid by Conseco Paid by SCH Total
12/98 $198,022 $693 $198,715
12/99 $197,924 3791 $198,715
12/00 $197,807 $908 $198,715
12/01 $0 $1,035 $1.035_
12/02 $0 $1,192 31,192




Company:

New York Life Insurance Company

Policy Number: 46402088
Insured: Steve & Tomisue Hilbert
Paid by Conseco Paid by SCH Total

12/98 $209.917 $691 $209,608
12/99 $208,820 $788 $209,608
12/00 $208,706 $902 $209,608
12/01 $0 $1,028 $1,028
12/02 30 30 $0
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IN THE UNITED STATES BANKRUPTCY COURT ‘-E i
FOR THE NORTHERN DISTRICT OF ILLINOIS 83
EASTERN DIVISION 6 o &s™
3P 3 2w
In re; ; Chapter 1 % g ; %gr
Sz 3
Conseco, [nc., ) Case No. 02 B49672 xE o Qgt#
) Honorablc Carol A. Doyle 0" = g a U
Debtots. ) (Jointly Administered) -2 §g
) £ %3

CONSECO, INC.’S RESPONSE TO THE TRUSTS’ STATEMENT OF
UNDISPUTED FACTS AND CONSECQ, INC.’S STATEMENT OF
ADDITIONAL UNDISPUTED FACHS

Inc.’s Response To The Trusts’ Statement of Undisputed Facts

Consceo,

1 Dcbtor and Claimants have stipulated that the Trust Agrcements, Split Dollar
Agreements and Policies are all admissible for this proceeding.

RESPONSE: Not disputed for purposes of this motion.

2. The Trusls are appended hereto as follows: Dick Family 199R Trrevocable Trust
Agreement-Exhibit A; the Amended Hilbert Residence Trust Agreement-Exhibit B; The
Stephen C. and Tomisue Hilbert Irrcvocable Trust Agreement-Exhibit C.

RESPONSE: Conseco does not dispute this fact for purposcs of this motion.
3. The Spht Dollar Agreements are attached as Exhibits D through H.

RESPONSE: Conseco does not dispute this fact for purposcs of this motion.

4. Debtor and Claimants have stipulated that Conseco ceased paywg 118 portion of
the premiums before the bankruptcy petition was filed and that Stevc Hilbert and Rollin Dick
continued to pay their portion ol thc premium. (See also Debtor’s Responses to Requests for
Admission No. 3, 6 and 9, attached hereto as Exhibit T)

RESPONSE: Conseco does not dispute that it failed to make the December 2001
premiumm payments on the relevant policics, and that Hilbert and Dick continued to make their
payments.

5. Rollin Dick is the trustee of the Steve and Tomisue Hilbert Trrevocable Trust,
(Exhibit D, pg. 1)




RESPONSE.: Not disputed.

6. Rollin Dick is the trustee of the Amended Hilbert Residence Trust. (Exhibit B, p.
1)

RESPONSE: Not disputed.

7. Lawrence F. Dick is the trustee of the Dick Family 1998 lrrevocable Trust.
(Exhibit A, pg. 1)

RESPONSE: Not disputed.

B. These trusts shall be collectively referred to as the “Trusts”. The Trusts are all
irevocable trusts. (Exhibit A, Clause 4; Exhibit B, Clause 5; Exhibit C, Clause 5)

RESPONSE: Not disputed.
9. None of the Trusts has Roltin Dick or Steve Hilbert as beneficianes. (Id.)
RESPONSE: Not disputed.

10. Conseco, Rollin Dick and Lawrence F. Dick, as trustcc of the Dick Famly
Irrevocable Trust, are all partics to a Split Dotlar Agreement dated December 18, 1998 regarding
a Prudential Insurance Company of America Policy Number VO 001 461 insuring the life of
Rollin and Hclen Dick with a basic face amount of Ten Million Dollars ($10,000,000.00).
(Exhibit D, pg. 1) (Exhibit I, Conscco Response to Admissions, Answer #1)

RESPONSE: Not disputed.

11. Conseco, Steven C. Hilbert and Rollin M. Dick, as trustee of the Amended Hubert
Residence Maintenance Trust, arc pastics to a Split Dollar Agreement dated December 18, 1998
regarding the Metropolitan Life Insurance Company Policy 981 250 011 with Steven C. Hilbert
as an insured with a face amount of Twelve Miltion Five Hundred Thousand Dollars
($12,500,000.00). (Exhibit E, pg. 1) (Exhibit I, #4)

RESPONSE: Not disputed.

iZ. Conseco, Steven C. Hilbert and Rollin M. Dick, as trustee of the Steven and
Tomisue Hilbert lmrevocable Trust, arc all parties to a Split Dollar Agreement dated
Dccember 18, 1998 for the Metropolitan Life Insurance Company Policy 981 250 010 insuring
jointly the lives of Steven C. Hilbert and Tomnisue S. Hilbert with a face amount of Twenty-Five
Miltion Dellars ($25,000,000.00). (Exhibit F, pg. 1) (Exhibit I, #7)

RESPONSE.: Not disputed.

13.  Conseco, Steven C. Hilbert and Rollin M. Dick, as trustee of the Steven and
Tomisue Hilbert Trrevocable Trust, arc all parties to a Spht Dollar Agreement dated




December 18, 1998 for the New York Life Insurancc Company Policy Number 46 402 083
insuring jointly the hives of Steven C. Hilbert and Tomisue S. Hilbert with a face amount of
Twenty-Five Million Dollars ($25,000,000.00). (Exhibit G, pg. 1) {Exhibit 1, #7)

RESPONSE: Not disputed.

14.  Conscco, Steven C. Hilbert and Rollin M. Dick, as trustec of the Steven and
Tomisue Hilbert Irrevocable Trust, are all partics to a Split Dollar Agreement dated
December 18, 1998 for the Manufucturcrs Life Insurance Company Policy Number 55 627 152
insuring jointly the lives of Steven C. Hilbert and Tomisue S. Hilbert with a face amount of
Twenty-Five Miltion Dollars ($25,000,000.00). (Exhibit H, pg. 1) (Exhibit 1, #7)

RESPONSE: Not disputed.

15.  The Spht Dollar Agreemenls were entered into while Steve Hilbert and Rollin
Dick were employces of the Debtor corporation. (Exhibits D through H, pe. 1, paragraph a.)

RESPONSE: Not disputed.

16, Bach of the Split Dollar Agreements required cither the Trust or the employees lo
pay a certain portion of the premiums. (7d. at paragraph 4(a))

RESPONSE: Not disputed, but Conseco further states that the Split-Dollar Agreements
speak for themselves with respect 10 the parties’ contractual obligations.

17.  Upon the triggering death, the Trusts are required to take “whatever action is
necessary” to collect the death benefit.

RESPONSE: Not disputed, but Congeco further states that the Split-Dollar Agreements
speak for themselves with respect Lo the parties’ contractual obligations.

18. . Beyond the Trusts and/or cmployees’ responsibility to pay their portion of the
premium, each of the Split Dollar Agreements required as follows:

“On or before the duc date of cach Policy premium, or within the grace period
provided therein, the Corporation shall pay the full amount of the premium (o the
Insurer, and shall, upon request, promptly furnish the Employee (or his wife) if
the Employec has predeceased her, and the Owner evidence of timely payment of
such premium.”

(7d. at 4 4(b))
RESPONSE: Not disputed, but Conseco further states that the Split-Dollar Agrecments

speak for themselves with respect to the parties’ contractual obligations.




19.  Pursuant to the Split Dollar Agreements, once the Trusts, Rollin M. Dick and/or
Steven Hilbert had paid their portion of the premiums that were due, Conseco was required to
pay the rest of the full amount of the premium to keep the policies in force. Jd.

RESPONSE: Not disputcd, but Conscco further states that the Split-Dollar Agrecments
speak for themsclves with respect to the parties’ contractual obligations.

20. At the time of payout and/or termination, the Trusts were required to arrange for
collection of funds and/or transfer of matters to Conseco. (Exhibit D, § 6; Exhibit E, F, G and H,

1
RESPONSE: Not disputed, bul Conseco further states that the Split-Dollar Agrecinents

speak for themselves with respect (0 the partics’ contractnal obligations.

21.  Under the terms of the Split Dollar Agreements, the Trusts were the owners of the
policies. (Jd. atp. 1}

RESPONSE: Not disputed, but Conseco further states that the Split-Dollar Agreements
speak for themselves with respect to the scope of the Trusts’ owncrship status.

22.  The Split Dollar agreemenls arc all governcd by Indiana law. (7d. at Y 13)

RESPONSE: Not disputed.

23, Conseco ceascd funding the policies prior to the filing of Conseco’s Chapter 11
Pctition. (Exhibit [, #3, 6, 9 and Stipulation)

RESPONSE: Conseco docs not dispute that it failed to pay the December 2001
premium on the policies.

24, The cmployees paid their portion of the premiums past the time that Conseco
breached the Agreements. (Stipulation)

RESPONSE: Not disputed.

Conseco, Inc.’s Statement of Additionatl Undisputed Facts

25, Conseco entered into the Split-Dollar Agrecments because “[tfhe Employee
desires to provide hife insurance protection for the Fmployee's family in the even to of the

Employee’s death.” (See, e.g.. Ex. D to Claimants’ Mot. for S.1. at Recital B)




26.  Conscco agreed to make premium payments for the lifc insurance policies
because “[t]he Fmployee is also an officer and dircctor of the Corporation and has contnbuted
significantly to its success. The Corporation desire to continue to rctain the services of the
Employee, and accordingly, the Corporation is willing to pay a portion ol the premiurms due on
the Policy as an additional employment benefit for the Employee, on the terms and conditions
hereinafier set forth.” (See, e.g., Ex. D to Claimants’ Mot. for §.J. at Recital C})

27. The Trusts have not provided any goods or services to Consceo, nor did they
provide any consideration to Conseco in exchange for Conseco’s agreement to pay premiums on

the Hilbert and Dick life insurance policics.

28  Mecssrs. Hilbert and Dick both participated in Conscco’s various D&OQ loan
programs, including the 1999 loan program. (See Exs. B-C hercto)

29.  The Amended And Restated 1999 Director And Exceutive Officer Stock Purchase
Plan Of Conseco, Ince. (dated November 2, 1999), states, in part:

LOAN GUARANTEE: Conseco will guarantce repayment to the
Bank of 100% of all principal, interest, prepayment fees and other
obligations of each Participant under such Participant’s Loan
described in Section 4. The Conseco loan guaranty is a condition
to the loan arrangement Conseco has made with the Bank. The
terms and conditions of the guaranteg are as agreed by Conseco
and thc Bank. [f a Participant specifies a Participant Designee, the
Participant shall enter into an indcmnification agreement to
indemnify Conscco for any losses under the guaranty of the Loan
with respeet to the Participant Designee. Each Participant 1s fully
obligated to repay to the Bank all principal, interest, and other
amounts on the Loan when due and payable. Conseco may take
any action relating to the Participant and her or his assets, which
the Board of Directors deems reasonable and necessary,
(including, but not limited to, offsetting amounts owed to
Conseco against wages, fees or other amounts owed lo the
Participant from Conseco) to obtain full reimbursement for
amounts Conseco pays to the Bank under its guaranty related to
the Participant's or a Participant Designee’s Loan (“Loan -
Defauft”). Notwilhstanding the foregoing, Conseco will not be




subrogated to any right of the Bank as a holder of a security
intcrest in the Purchased Shares.

{(Ex. A hereto at§ 9 {emphasis added))

30.  Hilbert and Dick executed Participation Agreements for the 1999 program which
stated that, as Participants in the program, they agreed “to be bound by the terms of the Plan,
including, without limitation, the obligations set forth in Scction 9 of the Plan to reimburse
Conseco, Tne. (“Conseco™) m the event Conseco is required 1o pay any amounts under its
guaranty to the Bank (as defined in the Plan).” (Exs. B and C hercto)

31. In the Conseco, Inc. 2000 Non-Employee Stock Purchase Program Work-Down

Plan, Conseco stated:

[Conseco] may take any action relating to the Participant and her
or his assets, which the Commiitee docms reasonable and
necessary {including, but not lmited to, oftsetting amounts owed
to [Conscco] against wages, fees or other amounts owed to the
Participant from [Conseco]) to cbtain full reimburscment for
amounts [Conseco] pays to the Bank under eithcr of the Program
Guurantees.

(Ex. D hereto at Y 6(a))

32 Hilbert and Dick both executed Participation Agreements in which they agreed to
“comply with all of the terms, conditions and obligations of the Plan.” (Eis. E and F hcreto)

33, Messrs. Hilbert and Dick both defaulted op their D&O loans, and Conseco, which
puarantecd those loans, is now pursumg claims agains! Mcssrs. Hilbert and Dick.

34,  Messrs. Hilbert and Dick have filed Proofs of Claim purporting to seck damages

from the Split-Dollar Agreements. (Fx. G hereto)




Chicago, Nhnows Respcectfully submitted,
DATEL:;, October 15, 2004 KIRKLAND & ELLIS

James H.M. Sprayrcgen
Timothy D. Elliott
KIRIKLAND & ELLIS LLP
200 East Randolph Drive
Chicago, IL 60601
Telephone: (312) 861-2000
Facsimile; (312) 861-2200
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CERTIFICATE OF SERVICE

I, Timothy D. Elliott, an attomey, certify that T scrved true and correct copies of the
forcgoing CONSECO, INC.’S RESPONSE TO THE TRUSTS' STATEMENT OF
UNDISPUTED FACTS AND CONSECO, INC.'S STATEMENT OF ADDITIONAL

5
UNDISPUTED FACTS, by facsimilc and Federal Express, on October ! f 2004, upon:

John F. Kinmey William L. O"Connor

Freeman, Freeman & Salzman, P.C. Dann Pecar Newman & Kleiman, P.C.
401 North Michigan Avenuc Suite 2300, One American Square
Suite 3200 Indianapolis, IN 46282

Chicago, TL 60611-4207 Telephone: (317) 632-3232
Telephone: (312)222-5100 Facsimile: (317)632-2962

Facsimile: {312) 822-0870

BY MESSENGER BY FEDERAL EXPRESS

e ALt

Timothy D. Elfiott
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AMENDED AND RESTATED
1999 DIRECTOR AND EXECUTIVE OFFICER
STOCK PURCHASE PLAN
OF CONSECO, TINC.

1. PURPOSE. The amended and Restated 1999 Director and Executive
Officer Stock Purchase Plan (the ®Plan®} of Conseco, Inc.
("Conseco” or the “Company-) is adopted to facilitate the
purchase by the Directors and Executive Officers of Conseco of
Conseco's common stock (*'Common Stock®). The purchases
facilictated by the Plan are intended to achieve the following

specific purposes:

a) more closely align key emplovees' financial rewards
with the financial rewards realized by all other
sharceholders of the Company;

b} increase key employees' motivation to manage the
Comnany as owners; and

c) increase the ownership of Common Stock among senior
management oi the Company.

2. ELIGIBILITY. To be eligible to parricipate in the Plan, the
individual ausi be a non-employee Director of the Company or
an executive officer of the¢ Company("Eligible Participant®}).

3. PARTICIPATION. To become a Plan participant ("Participant®}.
an Eligible Participant must satisfy the tollowing
requirements: -

ay submit a completed, signed and irrevocable election’
to purchase & portion of the Common Stock which the
Eligible Participant is eligible to purchase under
the Plan along with a power of attorney authorizing
such purchases on the Participant's behalf:

b) complete and sign all necessary agreements and other
documents xrelating to the loan described in Section
4 hereof including, but not limited to, pexsanal
financial statements, letters of instruction to
brokers, transfer agents and banks as are necessary
or appropriate under the loan described in Section
4 hercof, and a power of attorney authorizing
borrowings under such loan; and

c) satisfy all other conditions of participation
specified in the Plan.
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The agreements and other documents specified in subsections
3 (a), (b} and (¢) must be submitted at such times and to such
Company offices as specified by the Company. No Eligible
Participant is required to participate in the Plan.

Up to an aggregate of [number of shares that can be purchased
for not more than $1590 million]l shares ¢of Common Stock may be
purchased by all Participants, with the individual allocations
to be approved by the Chief Executive Officer of Conseco. All
such purchases may be made by the individual Participant ot by
a trust, corporation, partnership or limited liability company
controlled by the Participant ({(*Participant Designee”; the
term Participant shall include Participant Designee unless the
context otherwise requires).

4, PURCHASE OF SHARES. Conseco, in itz scle discretion subject
to the terms and provisions of the Plan, will detexmine the
timing, amount, price and mechanics of all of the purchases of
shares of Common Stock (the "Purchased Shares”)} through open
market and negotiated transactions. Purchases of Purchased
Shares shall be effected through a broker in accordance with
Rule 10b-18 under the Securities Exchange Act of 1934. The
sharas of Common Stock purchased pursuant to the Plan will be
allocated proportionately among Participants at the end of
each trading day based upon the percentage of all of the
shares of Comnmoy Stock Participants have elected to purchase
and the average price for all purchases of shares of Common
Stock or that day.

Conseco has arranged the opportunity for each Participant to
obtain a loan through Chase Manhattan Bank and other
participating financial institutions {collectively, the
“Bank*} to fund the purchase of the Purchased Shares ({the
"Loan”"} . Each Participant’ mist sign a power of attorney
authorizing loans under the Credit Agreement with the Bank and
the purchase of the Purchased Shares. Each Participant is
responsible for satisiying all of the lending requirements
specified by the Bank to qualify for the Loan including all
collateral requirements. Each Participant is fully obligated
to repay to the Bank all principal, interest, and any
prepayment fees on the Loan when due and payable. )

In the event a Participant does not wish to obtain the Loan,
the Participant shall provide sufficient funds to fund the

purchase of the Purchased Shares. Such Participant must
execute a power of attormey authorizing the purchase of the
Purchased Shares. If the Participant fails to fund the

purchase of the PpPurchased Shares, the Participant may no
longer participate in the Plan, and all of the Purchased’
Shares not paid for will be allocated to the other

Participants.
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5. REGISTRATION OF SHARES. The Purchased Shares will be
registered in the name of the Participant or his or her
designee and certificated. Each certificate may bear a legend
referring to the Plan. The certificates for the Purchased
Shares of each Participant who participates in the Loan will
be held by the Bank as cellateral for the Loan. Fach such
Participant must deliver.to the Bank a stock power endorsed in
blank with respect to the Purchased Shares. A Participant may
be able to obtain.a release of the .Purchased Shares from the
Bank provided that other collateral of equal value is
substituted as collateral for the Loan.

6. SHAREHOLDER RIGHTS. Each Participant will have all of the
rights of a shareholder with respect to the Purchased Shares,
including the right to vote .thHe shares and the right to
receive Qdividends. Any dividends in excess of required
interest payments will be " deposited to the Participant's
account at the Bank.

7. SALE OF PURCHASED SHARES. Each Participant is permitted to
sell all or any portion of the Purchased Shares; provided,
that any such sale does not violate any provision of a Loan.

8.  DEATE OR DISABILITY. Upon the death of a Participant. hex or
his estate or the Parti¢ipant Designee, as the case may he,
may elect to cause Conseco to pay the estate or the
farticipant Designee, as the case may be, an amount equal to
the balance of the Participant’s Loan minus the value of such
shares based upon the closing orice of Commun Stock on the New
York Stock Exchange on the first trading dace after the date
OF death. The estate or the Participant Designee, as the case
may be, of a deceased Participant must make such election, in
writing, within 30 days after written notice from Conseco.

Upon the toral and ‘permanent disability of a Participant who

is an employee of the Company, such disablegd Participant may

elect to cduse Conseco Lo pay the Participant an amount equal
to the balance of the Participant’s Loan minus the value of

the. New York Stock Exchange on the first trading date after
the final date of employment. The Participant must make such
election, in writing, within 30 days after written notice from
Conseco. *Toral and permanent disability” means the inability

Such determination of total and permanent disability shall be
made by the Company . Notwithstanding the above, if a
Participant qualifies for Federal Social Security disability
benefits or for payments wunder the Company's long-term
disability income plan, based upon his physical or mental
condition, he shall be deemed to suffer from a total and
. Pelmanent disability hereunder. This Section 8 has no effect
on a deceased or disabled farticipant’'s sale of Purchased
Shares before the Participant's deach or disability. Payment
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by Conseco of amounts described in this Section 8 is
conditioned on the payment in full of the Participant‘s Loan
(1f any), the release of the Company's quarantee with respect
thereto, and the payment in full of the Interect Payment fLoan.
This Section 8 will terminate January 1, 2001.

9. LOAN GUARANTEE. Conseco will quarantee repayment to the Bank
of 100% of all principal, interest, prepayment fees and other
obligations of each Participant under such Participant's Loan
described in Section 4. The Conseco. loan guaranty is a
condition to the loan arrangement Conseco has made with the
Bank. The terms and conditions of the guarantee are as agreed
by Conseco and the Bank. If a Participant gspecifies a
Participant Designee, the Participant shall enter inte an
indemnification agreement to indemnify Conseco for any losses
under the guaranty of the Loan with respect to the Participant
-Designee. Each Paxticipant is fully obligated to repay to the
Bank all principal, interest, and. other amounts on the Loan
when due and payable. Conseco may take any action relating to
the Participant and her or his assets. which the Board of
Directors deems reasonable and necessary, (including, but not
limited to, offsetting amounts owed to Conseco. against wages,
Te¢es or other amounts owed to .the Particivant from Conseco) to
obtain full reimbursement for amounts Conseco pays to the Bank
under its guaranty related to the Participant's or a
Participant Besignee’'s Loan ("Loan Default”). Notwithstanding
the foregoing, Conseco will not be subrdgated to any right of
tne Bank as a holder of a security intersst in the Purchased
Shares.

10. LOAN OF INTEREST PAYMENTS BAND FEES. At the discretion of the
birectors, Conseco or one of its subsidiaries {the *"Lender-)
may leoan funds to the Participants egual to the amount of
curreant interest payments and up-front fees owed by the
Participants pursuant to the Credit Agreement (collectively,
the “Interest Payment Loans-). All Interest Paymentt Loans
shall be evidenced by promissory notes, the terms and
conditions of which shall be determined at the sole discretion
of the Lender. If a Participant specifies a Participant
Designee, the Participant shall enter into an indemnification
agreement to indemnity the Lender for any losses under the
Interest Payment Loan.

-11. MARGIN REGULATIONS.

{a) None of the obligations of the Participants teo
Conseco or one of its subsidiaries (collectively, Conseco and
its_subsidiaries shall be referred to as “Conseco” for the
purposes of this Section 11) hereunder is or will be secured,
directly or indirectly. by Margin Stock (as such term is
defined in Regulation U promulgated by the Board of Governors
of the Federal Reserve System) ;
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{b) Neither Conseco nor any third party actihg on behalf
of Consece has taken or will ctake possession of a
Participanr‘s Margin Stock to secure, directly or indirectly,

any of the obligations of such Participant to Comseco:

{c) Conseco does not and will not have any right to
prohibit such Participant from selling, pledging, encumbering
or otherwise disposing of any Margin Stock owned by. such
Participant so long as the obligations of such Participant
under this Plan remain outstanding;

such Participant and Conseco or any third party acting on
behalf of Conseco (and no such agreement or arrangement shall
be entered inco so long as this Plan is in effect or any of
the obligations of such Participant under this Plan remain
outstanding) under which the Margin Stock of Participant would
be made more veadily available as security to Conseco than to
other creditors of such Parcicipant.

12, OTHER TERMINATTON. 1If a Participant.ceases to be a Director,
officer or employee of Conseco, Conseco shall notlfy the
Participant or Participant Designee.that such Participant or
Participanc Designee shall have the option to either (i)
within 30 davs of the notice, retire the Loan and release
Conseco's guaranty or (11} continue the Loan and the Interest
Payment Loan wuntil their maturity date with Conseco's
dguaranty, but commence paying all future interest payments on
such Loans as due.

If the Participant desiresg Conseco's guaranty to continue, he
or she agrees that, as compensation for continuing such
guaranty beyond the termination of such Participant-s
empleoyment or directorship, as the casze may be, the former
Participant shall pay to Conseco the following fees:

(a) A continuing guaranty fee on the outstanding note
balance at each calendar quarter end to be paid at
the rate of .5% each guarter.

{b) A settlement - fee equal to half of the ‘*Exit
Profit"  The Exit Profit shall be the excess, if
any, of (i) the proceeds received from the sale of
the Related Sharas (as defined herein) or the

AT P LANADR - o3- Dicaoe e voiom wpal S




ks .
PUSIURR P

13.

4.

15.

16.

e aanndi - . B

market; value of the Related Shares on the date the
guaranty is released, whichever occurs first minus
{ii} the sum of (x) the higher of (1) the market
value of the Related Shares at the Participant'‘s
termination date and (2) the original purchase
price of the Related Shares and (y) the interestc
accrued on the Leoan since the termination date for
the Related-Shares. The *Related Shares* means the
pumber of Purchased Shares acquired with  the
proceeds of the remaining principal amount of the
loan at the date of termination of employment.

ADMINISTRATION. The Boaxd of bDirectors of Comnseco shall be
charged with the administration and interpretation of the Plan
but may delegate the ministerial duties hereunder to such
persons as it determines. The Board of Directors of Conseco
may adopt such rules as may be necessary or appropriate for
the proper administration of the Plan. The decision of the
Board of Directors of Conseco in all matters involving the
interpretation and application of the Plan shall be final and
shall be given the maximum possible deference allowed by law.

PAYMENT OF EXPENSES. The expenses of administering the Plan
shall be paid by the Company except thcese expenses which are
expenses of the Participancts.

EMPLOVER-EMPLOYZE RELATTIONSHIP . The establishment of this
Flan shall not be construed as conferring any legal or other
rights upon any employee or any person for a continuation of
employment, nor shall it interfere with the rights of the
Company to discharge any employee or otherwise act with
relation to the employee. The Company may take aay action
(including discharge) with respect to any employee or other
person and may treat such person without regard to the effect
which such action or treatment might have upon such person as
a Participant of this Plan. )

AMENDMENT AND TERMINATION. The Company reserves the right to
change or discontinue this Plan by action of the Board of
Directoxrs in its discretion; provided, however, that in the
case of any person to whom benefits wunder this Plan had
accrued upon termination of employment prior to such .Board of
Directors action, or in the case of any Participant who would
have been entitled to benefits under this Plan had the
Participant's employment c¢eased prior to such change or
discontinuance, the benefits such person had accrued under
this Plan prior to such change or discontinuance shall not be
adversely affected thereby.

Notwithstanding anything herein to the contrary, nothing
contained herein shall restrict the Company's right to
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17.

18.

19.

Effective Date: September 7, 1999

amended and Restated: November 2, 1959

Al NLAMN et Digweme freviion it

terminate the Plan.

WITHHOLDING. The Company shall bhave the right to deduct in
cash (whether under this Plan or otherwise) in connection with
all payments by the Company to a participant under this Plan
any taxes required by jaw to be withheld and to require any
payments required to enable it to satisfy its withholding

obligations.

GOVERNING .LAW. This plan shall be construed in accordance
with the laws of the State of Indiana.

1f a Participant purchases purchased Shares, such

constitute formal approval of this Plan by the
e bound by

APPROVAL.

purchase shall
participant and such Participant’s agreement to b

the terms and conditions of the Plan.
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PARTICIPATION AGREEMENT

The undersigned Participant in the 1999 Director and Exscutive Officer Stock Purchase Plan
of Conseco, Inc. {the “Plan") herchy agrees to be bound by the erms of the Plan, including, without
fimitation, the obligations set forth in Sectiun 9 of the Plan to reimburse Conseeu, Inc. ("Conseco”)

in the cvent Conscco is required to pay uny amounts under its guaranty o the Bank (as defincd in

the Plan).
1IN WITNESS WHERECT, the underxigned has cxecuted this Agreement this _I_ir;;y of
September, 1999,

MARYIOSC, L}

Y4

“Roltin M. Dick, Genefal Parder
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ELECTION TO PARTICIPATE

Aspurtof the 1999 Director and Executive Officer Stock Purchase Program of Conseco, Inc., [ elect
the following:

D [ elect not 1o patticipate.

X Telect to participate and purchase 400,000 shares of Conscco stock. ‘ !

Please indicate below Lhe name, addrexs and social security or federal TD number you will use for
the purchaser:

Name and Address Fedcrat 1,10, Numbert

(If you wish to use more than one owser, indicate the
number of shares for cach.)

MARYJOSC. 1.P ‘ 35.2024550
Roilin M. Dick, General Partner

2085 State Road 334

Zionsville, IN 46077

s /C/ -

Roifin M. Dick, Generat Pagfne: ‘ (Date)
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ELECTION TO PARTICIPATE

As part of the 1999 Dircetor and Exceutive Officer Stock Purchase Program of Conseco, Inc., Lelect
the following:

E[ 1 clect not to participate.

E Iclect to participute and pyrchase 400,000 shares of Conseco stock.

Please jndicale below the name, address and social security or federal {1 number you will use for
the purchaser:

Namg sud Address Federal LD. Number

(1f you wish 10 use more than one owner, indjcale the
number of shares for each.)

Rollin M. Dick, General Parther
9085 State Road 134
Zionsville, TN 46077

_/,?5" i
20X Y fog
Rollin M. Dick, Gencral Partoer (Date)
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PARTICIPATION AGRIPTMENT

The undersigned Participant in the 1999 Director and Executive Officer Stock Purchase Plan
of Conseco, Ine. (the "Ptan™) hereby agrees 1o be bound by the terms of the Plan, including, withoul
limilation, the obligations s¢l forth in Section 9 of the Plan to reimburse Consceo, Inc. ("Conseco™)
10 the event Congceo is fequited (o pay any amounts under its guaranty to the Bank (as defined in
the Plan).

N WITNESS WHEREOF, the undersi gn-cd has executed this Agrocment this 27% day of

Seprember, 1999,

C. Hilbest Trust

AN

Stephen . Hilber

Step

By:

/1.
1t, Trustes
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FLECTION TO PARTICIPAFE

As part of the 1999 Director and Executive Officer Stock Purchase Program of Consecu, Inc., 1 elect
the following:

D [ clect not to participate,

@ Lelect lu participate and purchase 100,000 shares of Conseco stuck,

Please indicate below the name, addmess and social security or (ederal T number you will use for
the purchaser;

Name and Addrcss Tederal 1.D. Number

{If you wish to use more than one owner, indicate the
number nf shares for each.)

The Heather Dawn Hitbert Imevocusbic Trust
Siephen C. Hilbert as Trustee

1143 West 116" Suest

Carmel, IN 46032

&v@ﬁ C’P&"‘ﬁ 9127199

Stephen C. Illbert, Trustee {Date)
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PARTICIPATION AGRFEMENT

The undersigned Panticipantin the 1299 Director and Executive Officet Stack Purchase Plan
of Conseco, Inc. (the “Plan”) hereby agrees 1o be bound by the terms of the Plan, including, without
limitation, the obligations set forth in Section 9 of the Plan to reimburse Conseco, Inc. ("Conseco™)
in the event Conscco is requircd to pay any amounts under its guaranty to the Bank (as defined in
the Plan).

IN WITNESS WHEREOF, the undersigned has executed this Agreemont this 27* day of
September, 1999.

The Heather Dawn Hilbert lrrevocable Trust

Zrephen C. l-ﬁlbrrt Tmstcc

3 v S K Sk Pl PnicA w0
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ELECTION TO PARTICIPATE

As part of the 1999 Director and Executive Officer Stock Purchase Program of Conseco, Inc., I elect

the followimg:

[:] I elect ot to participate.

E lelect to participate ynd purchase 925,000 sharcs of Conseco stock.

Please indicate below the name, address and social security or federal I number you will use for

the purchases:

Name and Address . Nuwm
({f you wish to ugc more than one owner, indicate the
number of shares for each.)

Thomas C. Hilbert Trrevocable Trust, H
Stephen C. Hilben as Trustee

1143 West 116™ Street

Carmei, IN 46032

,/—’Q‘&‘a ZM VY5 149
(Date)

Stephen C. l:!iiben. Trustee
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PARTICIPATION AGREEMENT

The undersigned Participant in the 1999 Director and Excguli ve Officer Stock Purchusc Plan
of Conseco, Inc. (the “Plan”) hercby agrees to be bound by the terms of the Plan, incinding, without
limization, the abligations set forth in Section 9 of the Plan to reimbitese Conseco, Inc, ("Conémo')
in the event Conseco is required 10 pay any amounts under is guaranty to the Bank (as defined in
the Plan).

IN WITNESS WHERTOF, the undersigned has exccuted this Agrc.cmgnt this m)‘ of

September, 1999

Thomas C. Hilbert Irrevocable Trust, 1T

Stephen C. Hilbert, Trustee

GO PR S S encef e P L P A TR STY
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CONSECO, INC,
2000 VOY-E\IPLOYEE STOCK PURCHASE PROGRAM WORK-DOWN PLAN

L M The purpose of this Plan is to promote the long-term interests of the
Company and its shareholders by providing 2 means for cetain participants in the Company’s Stock
Purchase Programs to mest their financial obligations and 1o align better their interests with thase

of the Company and thc sharcholders.
2. Definitions. The following definitions are applicable to the Plan:
“Affiliate™ means any direct or indirect subsidiary of the Coropamy.
"Banks” mecans the Hnaneial institutions that will maks the Program Loans.
"CIHC" means CTHC, Incorporated, a Delaware corporation.

*Collateral” mecans any real or personal property reasonably acceptable to the
Committee (other than Program Stock) in which a Participant hereafler grants a secunity interest 1o
the Banks or to the Company (as directed by the Committee) to sccure repayment of such
Participant's Program Loans or Interest Loans and for which an appropriate pledge or security
agreement has been defivered to the Banks or the Company, 2s the case may be, Notwithstanding
the forewoing, no securiry interest may be granted to the Company in Callateral which represents
"margin stock" securing "purpose credit” in each case as defined by Regulation Uf promulgated by
the Board of Govemnors of the Federal Reserve System, 2 CFR § 221.1 etseq.

"Collatera) Value™ means the value that the Committee determines is the realizable
value of the Collateral.

"Committee” means the committee of the Board of Directars of the Company which
is appointed to administer this Plan.

*Commitment Termination Date” means October 31, 2000 tnless extended by the
Comipany with the consent of Bank of America, N.A, as to certain Program Loans.

"Companyv” means Conscco, Inc., an Indiana corporation.

"Consultant” means the person or firm appointed by the Committes 0 provide
financial consulting services to Participants and to advisc the Commiltee.

*Director” means a member of the Company’s Board of Dicectors.
"Existing Program Loans” meanthe loans made by the financial institutions for whormn

Bank of‘ Armerica, N.A. or The Chase Manhattan Bank is acting as agent 10 a Perticipant or such
Participant's designee under the Stock Purchase Programs to purchase Program Stock.
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"Quarantv Fee” means the quarterty fee equal 1o 0.3% of the principal amount of the
Existing Program Loans or the Prograu Loans, 2s the case may be, pavable to the Compay wnder
the Stock Purchase Programs or this Plan.

"Interest Loans” imeam the loans made or to be made by Consero Serviess, LLC, =
Affiliate of the Company, to pay interest to, and arigination fess and other charges of, the Banks on
the Existing Program Loans and the Program Losns, as the casc may be.

"Maturity Date™ means December 31, 2003.

"New Intercst Rate” means the vaziable rate of interest payable from time fo time on
the Program Loans.

*Non-Employcc™ means any Participant who is 2 Director, was previously apimctnr
or was previously an employee of the Company or any of its Affiliates and who is pot eligible o
participate in the Conseco, Inc. 2000 Employee Stock Purchase Program Work-Down Plan. -

“Participant” means a participant in the Stock Purchase Programs inchuding any
"participant designee” of such person as defined in the Stock Purchase Programs who is cligible to
and elects to participate in this Plag.

‘ "Plan" means the Conseco, Inc. 2000 Non-Fmployee Stock Purchase Program Work-
Down Plan, ‘

“Program Guaranties” has the meaning st forth in Section 6(s).

“Program Loans” mean the new loans to be made by the Banks to refinance the
Existing Program Loans.

“Program Stock™ means the shares of common stock of the Company or other
securitics acquired by a Panticipant under the Stock Purchase Programs.

“$tock Purchase Programs” mean the Amended and Restated Director, Officar and
Key Employec Stock Purchase Plan of Constso, Inc. effective July 30, 1998 and amended and
restated November 2, 1999 and the Amended and Restated 1999 Director and Executive Officer
Stock Purchase Plan of Conseco, Inc. effective September 7, 1999 and amended and ‘restated
November 2, 1999.

3. Administration. This Plan shall be administered by the Commifies, which shall
consist of three or mare members of the Board of Directors, none of whom bave any outstanding
obligations under the Stock Purchase Programs or the Existing Program Loans. A majodity of the
members of the Committes shall coastitute 2 quorum, and the acts of a majority of the members
present at any meeting at which 2 quorum is present, or acts 2pproved in writing by all members of
the Commitiee without a meeting, shall be acts of the Committce. Except as expressly limited by
the Plan, the Committee shall have all powers and discretion necessary or appropriate o administer
the Plan and control its operation, including, but not limited to, the power to inteepret the Plan and

oonsecm WHD
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o adopt rules and procedures for the adminiswation, interpretation snd operation of the Plan. All
determinations and decisions made by the Committee pursusut to the provisions of the Plan shall
be final, conclusive and binding on all persons, and shall be given the maximumdeference pevmitied
by law. N

4. Election to Pamicipate. To participate in this Plan, a Participant must, on o7 before
November 22, 2000:

(3)  clect in writing to participate in this Plan, accept the terms amd conditions of
this Plan and cooperate fully with the Conzmittee, the Company, the Consultant and the
Banks in comnection with the administration of the Plan and the Program Loans; and

{t)  exccute all docmments reasonably required by the Company, the Comntittes
and the Banks in conncction with the Existing Program Loans, the Program Loans, the
Interest Loans and this Plan, including, but not Limited to, promissory motes, loan
agreements, pledge or sccurily agreements, financing statements, stock pawes, releases of
liability, personal financial statements, powers of attorney, and letiers of imstruction 0
brokers, transfer agents and banks.

5. Eligibility Provisiogs-

{a)  Directors may dect to participate in this Plan oaly if the following conditions
are mer: (i) the principal amount of his or ber Existing Program Loans is less than or equal
105300,000 on the date such election is made; (ii) the aggregate amount of his or het Interest
Loans is fess than $300,000 or the date such election is mads; and (iif) the Existing Program
Loans and the Interest Loans have been fully secured by Collaterat having 3 Collateral Value
not less than the sum of the owtstanding and unpaid Existing Program Loans and Interest
Loans.

(b)  Otber Non-Employess, including former Directors, may elect to participate
in this Plag only if the following conditions are met: (1) subject to Section 7, such Pmticipant
must begin paying interest on his ot her Program Loans and Interest Loans on 2 quzrtu!y
basis at the New Interest Rate; and (ii) subject to Section 7, such Participant must beg;m
making principal reductions ofhis orher Program Loans or providing Collateral as seamty
for the Program [oans no later than December 15, 2000 in such amounts mdforms{mdon
such dates as established in the sole discretion of the Commitiee such that it is reasonably
expected that the imsecured balance of his or her Program Loans as of December 31, 2003
will be less than or equal to 525.00 per share of Program Stock under each of the Program
Loans.

6. Program Loans and Interest Loans.

{a)  The Company has anranged for each Participant to obtain a ng!am_ Loan
with a maturity equal to the Maturity Date. Each Participant is responsible for satisfying all
of the lending requirements specified by the Banks to qualify for the Program Loans,
including all collateral requirements. Each Participant acknowledges and agrees that he ar

-3
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she is fuily obligated to repay w the Banks all principal, interest, and say prepayment fres
on the Program Loans when due and payshble. Itis a coadition to the Program Loans that the
Company and CIHC guarantee to the Banks repayment of 100% of the principal, interest,
prepayment fees and other fees or obligations of each Participant under the Program Loans
(the "Program Guarantics”). The terms and conditions of the Program Guarznties are as
agreedbythe{:ompany, cmcmmnmks, and suchpamesmy amend,md.tfy '

:rm:: 0 reimbmc amtcause its P:mnpmtDes:gme (if:ppbahl:)w
rmmburse the Company and/or CIHC foranymdaﬂpaymunsmads undanﬂn‘ocglé
. i1y Or

txngto - o e or s

necessary (imludmgbutml]nnmdlo otﬁcmng amounts owed to the Company or CTHC
against wages, fees or other amounts owed to the Participant frotn the Company ot its
Affitiates) to obtain full reimbursement for amounts the Company or CIHC pays to the
Banks under cither of the Program Guarantics. Each Participam agrees that the principal
amount of its [aterest Loans will be increased by (i} one percent (1%) of such Participant's
Existing Program Loans reflecting the origination fee paid by the Company o the Banks as
of September 22, 2000 and (i) an armount payahle to Conseco, equal to 1.625% per snoum
from September 22, 2000 thrpugh and until the Commitment Termination Date oo such
Participant's Existing Program Loans that were scheduled to matare Angust 26, 2001.

{)  Panticipants shall not be required to pay the Guaranty Fee except as provided
in Section 10. '

{¢)  The Program Loans shall be paid in full prior to any payinent by the
Participants to the Company on the Intcrest Loans. Any cash dividends paid on the Program
Stock shall be paid to the Banks on the Program Loans. 1f the Company or any Afiliatc
receives any payment fom a Participant relating to the Interest Loans while such
Participant’s Program Loans are still outstanding, the Company shall tam over and gay (or
cause any Affiliate to tumover and pay) the appropriate amount to the Banks %o be apphtd
to the Program Loans designated by such Participant at the time of payment and, in the
absence of such designation, pro rata to il Program Loans of such Participant.

- 7. MM_&QBMMQ If 2 Participant does not believe he or she is able to
make the interest payments or principal reduction or provide the Collateral provided for in Section
5(b), such Participant shall accept the assistance of, and. cooperate fully with, the Copsultant. The
Consultant shall report 1o the Committee what it belicves the form, amouni(s) and due date(s) of
such Participant's obligations shonld be. The Commitice shall ultimately determine the _ﬁnm.
amount(s) and due date(s) of such obligations. 1faParticipant fails to comply with the Committee’s
final decision, the Company may take the actions provided ie Section 10.

B. Provisions Regardine Copsultant.

(1)  The Company will appoint and pay a1l expenses of the Consultant. The
Consultant will bie instrucied to maintain the confidentiality of all information provided to

A
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it by Participants. =xcept thar the Consultant shall report to the Comrmittes what it believes
the form, amount(s) and due date(s) of the Participant's obligations should be Each
Participapt who is required to consult with the Consultant sgrees to use kis of her best effons
to provide the Consultsnt with all information that the Cogsultant may request as S000 23
reaconably practicable.

(b)  All Panticipants will have the right to obtain financial counseling servic=s
from the Consultant on any matters refating o their obligations ndcr the Stock Purchase

Programs and this Plan.
9 Right to Sc Program Stock. All Participants shall retain the right to repay all or auy

part of their Program Loans and lnterest Loans at any time or to sell al or any part of their Program
Stock, subject to the teyms and conditions of 2ny agresments between the Participants and the Banks
respecting the Program Loans and the Program Stock.

10.  Failure to Comply. The Cotmmittes may declare amy Participant who fais to ﬁ.llﬁ!l
any of his or her obligations under this Plan ineligible to further participate in the Plan, i which
event the Company thay crase advancing interest on the Program Loans and Interest Loans forthe
benefit of such Participant (if the Company is then doing so), declarc his o her [nterest Loans
immediately due and payable (in which event such Interest Loans shall be immediately du-c ad
payable), require such Pasticipant to begin paying the Guaranty Fee and take any other action it
deems appropriate.

1. Participant Rights Limited, Neither participation in the Plan not amy action taken -

pursuant to the Plan shail be construed a5 giving any person ay right to.be retained in the employ
or service of the Company or any Affiliate.

1. Amendment and Modification of Plan. The Company may, at any Gme, amend or
modify this Plan except that no such amendment or modification may actelerate the Manuity Date.

13.  Goveming Law. This Pian shall be construed in accordance with and govered by
the laws of the State of Indiana.

14, Successorsand Assiens. This Plar shall be binding upon and jmure to the benefit of

the suctessors, assigns and heirs of the Participants, the Company and CTHC. In no event may amy
Participant assign any of its rights or obligations under the Plan without the prior conseat of the
Company.

15.  Entitc Agreement This Plan and the Stock Purchase Programs constitute the entire
sgreement between the Company and the Participants and supersede and cancel any and all prioz
discussions, negofiations, undertzkings of othier understandings between thew relating to the subject
matter hereof.

16. justments Upon Changes in Capitalization. In the cvent of any change in the

outstanding shares of common stock of the Company by reason of any reorganization,
recapitalization, stock split, stock dividend, combination or exchange of shares, merser,

-5-
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%w [ and Fe Corsaco, Tne, 3000 goy Emphyes ;7’:;«:&'}30"@5&
PARTICIPATION AGREEMEN eRaLite i

. The undersigned (including any spouse or "Participant's designee™) hereby elect(d) to

Coffecticely |
= W

"Plan"} arul represent(s) that he, she or they: (i) hashave received a copy of the Plan; (ii) has/have

participate in the Canseco, Inc. 2000 Emplayee Stock Purchase Program Work-Down Plaa

reviewed the Plan and baghave had an epportunity to ask questions regarding the Plan; and (jii)
agrec(s) to comply with all of the terms, conditions and obligations of the Plan.

IN WITNESS WHEREOQF, the undersigned havhave executed this Agreement this __day

of

L, 2000

Spouse (if applicable):

Signanme:
Printed:

Participant's desipnecg (if applicable):

Name of Person or Entity:

Signatge of Authorized Persoq;

Printed Name end Title of
Authorized Person:

SOUMAPCTIOCOINDOCS 1243 7882
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PARTICIPATION AGREEMENT

. The undersigned (i (including any spouse or "Participant’s designee™) hereby o ) to ;ﬁ
participate in the Conseco, Inc. 2000 Employee Stock Purchase Program Work-Down

"Plan”) and represent(s) that he, she or they: (i) hashave received 2 copy of the Pha‘(il} has/have

reviewed the Plan and has/have had an opportunity to ask questions regarding the Plan; and (jii)
agree(s) to comply with all of the termy, conditions and obligations of the Plan_

IN WITNESS WHEREOF, the undersigned has/have executod this Agroement this ___day

of , 2000,

Spouse {if applicable):

Signature:

Printed:

Participant's designees (if npplicable)

Name of Persan or Entity: § it P8 Trust

Signature of Autharized Person;

Printed Name and Title of

Authorized Person: Sepran . H:thgﬁ, Trusite,

SODMARCOOCNNDOCS 1477802
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1‘7'0 BRM B10 (Official Form 10) (4/01)

S

UNITED STATES BANKRUPTCY Courr  NoTthern DrstricT o _L11noLs PRQOOF OF CLAIM
Name of Debtor Case Number
Consecov, Inc 02-49672
NOIE This form should not be used to make = clam for mm adimpetmtive expense srawg aftor the cominencemenl
of the case A “requent” e puyment of an admmistrahve expeuse mey be filod pargeent o 11 1S C § 503
Namoe of Creditor (The person ot otler enuty to whom the deblor owes ] L1 C.heck bok If YOt are dware that
motey Or property) anyone else has filed a proof of
clwom rolatng to your claun Attach
copy of stalement giving
Rollan M Dack particulars
Name and address where notices should be sent {0 Check box if you have never
c’?cc: Davaid H Kleiman, Fsq recerved any notices fiom the
DANN VECAR NEWMAN & KLLEIMAN, P C banknmpicy court s s case
One American Square, Suite 2300 0 Check bz 1f the address differs
Indianapolis, TN 46282 xg‘c%%mﬁnmm
Telephose number  (317) 632-3232 youBythe oo T e Coum Uss Oney
Account or other number by which credstor idennfies debtor €hack here
Clrepiaces
of this claym a previcusly Hled clam, duisd
0O amends

1 Basis for Cluum

1 Goods sold

Services performed

Money loaned

Personal wnjury/wrongful death

Taxes
Other See_Attachmeont

KOCIOCCE

O Retiree benefits as defined in 11 U S C § 1114(a)
U1 Wages, salaries, and compensation (fill our below)

Your SS # _
Unpaid compensation for services performed

from [[]

(date) (date)

2 Date debt was mcurred 3

If court yudgment, date obtained

4 Total Amount of Clamm at Time Case Filed

giUnliquidated amount for set off and

If all or purt of your clam 1 secured or entitfed to prnonty, also &&%?e‘t? IPS’K‘; ok BRRG S5 only

O Check this box if claswn mghydes wterest or otber charges 1n addition to the principal amonnt of the chimm  Attach 1lemized stutement

of all interest or additional charges

5 Secured Clamm
0 Check this box 1f your claim 1 secured by collateral (mcludmg 4
nght of sctoff)
Bnef Descaption of Collateral

0 Real Estate  L.d Motor Vefucle
@ Other_Secured only by rights of

setoff{racoupment
Valuc of Collateral & B

Amount of arrearape and other charges at bme case filod inchuded m
secured elasn, if my §

6 Unsecured Prionty Clamn
[ Check thas box 1f you have an unscoured prionty claim
Amount entitled to prionty §
Speafy the pnonity of the claim
[] WVages salanes or commmssions {up to $4 650} * ewned withan 90 days hefare
: filing of the bankruptey petition or cossation of the dobior s biymesy whiche vor
s eather HLIISC § 507{(aN)
Conmbocaz w an employoe henafit las 11175 C § $7(ap4)
1ip to 52 100* ol deposts towand purchese $ease or rents! of property or
services Ror p 1 famtly or bouschioldvae L1 U3 C § 508
Almony maintenance or support owed 10 2 spouse former spouse o chuld
tHHUSC § 507D
Taxet or penalbies owed to governmental v 1L U S C § 50NeXB)
Othe Speaify apphesble parsgoaph of 1T S § S07(aW__ )
mounts are abjecy o adjutiment on &1104 and every 3 years ihersdfter wih
respeci fo cases commenced on or after the daie of adrayiment

CO o oo

Y

7 Credits
deducted for the purpose of making this proof of claim
8

9 Date-Stamped Copy To recerve an acknowledgment

enclose a stamped, self-addressed envelope pnd copy of this proof of clam

The amount of all payments on this clamm has been credited and

Supporting Documents Aitach copies of supporting documents, such as
promussory notes, purchase orders, invoices, Nemized statements of mnnmg
accounts, contracts, court judgments, morigages, secunly agreements, and evidence)
of perfection of hen MO NOT SEND ORIGINAIL DOCUMENTS If the documents
are not available, explan If the documents arc voluminous, attach a summary
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ATTACHMENT TO PROOF OF CLAIM
FOR
ROLLINM DICK

Tins Proof of Clamm 15 filed out of an abundance of cantion 1o preserve Clairmant’s nghts of
setoft and recoupraent, and to otherwise ensure that the Clmms may be asscrted defensively m the
event hligation 1s filed by Debtor or its successors against the Clatmant  Claimant intends to object
to Artacle XTG of the Plan of Reorgamzation dated January 31, 2003, to the extent that such Plan
proposes {o enyoin Clarmant from asserbing nights of setoff and/or recoupment  Claimant expressly
reserves the right to contend that nghts of recoupment are not “claims™ within the meamng of 11
USC §101(5), that setofTrughts under 11 U 8 C §553 survive conlirmation of a plan, and that the
defensive use of the Clams may not be discharged or enjoined by a plan

Rolin M Dick (“Claimant™) asserts clauns agamst one or more Holding Company Debtors,
icluding Conseco, Ine , (the “Debtor™)! for nghts of payment, seloft, subrogation, indemnitication
and/or recoupment from Debtor under legal and equiable theones ncluding but not himuted to
breach of comtract, failurc of consideration, violagon of securthes and banking laws and/or
regulations, fraudulent inducement, fraud, duress, equitable estoppet, and neghgence

The clapgns are related but not necessanly hmmted to (i) Debtor’s fadure to perform as
required pursuant to its loan agreements made with Clamant as well as other current or former
Debtor duectors, oflicers and employoes, meluding Debtor’s fanfure (o perfortn obhgabions tnggered
by a change ol control over Debtor, (2) Debtor’s default under, or rejection of, or neghgence with
respect to msurance agreements, mnchiding spht-dollar msurance agreements, enuthng Claumant to
indenuitfication and/or monetary compensation, (3) Debtor’s failure o perform as required pursuant
to cmployment and termination agreements, wncluding Debtor’s fatlure’ to perform obligations
thggered when Debtor offered its employecs certawn structured payment agreements, (4) Debtor’s
farlure to perform as required pursuant (o payment apreements, wcludimg Debtor’s acceptance of
payments and secunty from Clamant notwithstandig the failure of Debtor’s promused
consideration along with Debtor’s failure to perform 1ts obligations and conform its conduct to the
inherent requirements of good faith and fair dealing, (5)-Debtor’s enforcernent of loan agreements
notwithstandmg the regulatory character ol those loan agreements, (6} Debtor’s mequutable and/or
fraudulent conduct and representations n relation to the Clamant and the negotiation, execution
and performance of the termumation and payment agreements, ant, (7) Debtor’s fazlure to perform
1ts obligations to Claimant pursuant to Debtor’s Articles of Incorporabion and By-Laws, mcluding
Dcbtor's falure to mdemnify Clamant for acts taken on behalf or for the benefit of Dehtor
(collectively, the “Claims™) Cuirent estumate of the monetary amount of (hese Claims 15 unknown
Tovestigation and analysts of the Clams arc ongomng and Clannant rescrves the nght to amend this
Proof of Claun

Notwithstanding the filng of thns Proof of Claum, Claunant does not submut to nor consent
to the junsdichon of the Bankruptey or District Court for the Northem [hstnct of Ihnois

The documents relatmg to the Clams arc voluminous, however, 4 non-exclusive list of such
documents 1s atitached hercto as Exhibit “A ™ '

' The “Holding Commpany Debtors” are defined as the following entibes  Conseco, Ine  CTHC, Incorporated, CTTAC,
Inc . und Partners Health Group, Inc,




Supportmg Decuments

1996 Director, Executive and Semor Officer
Stock Purchase Plan Effective date April 4, 1996
1997 Amended and Restated Pirector, Execulive
and Senior Qfficer Stock Purchase Plan
Effective Date August 21, 1997
1998 Amended and Restated Director, Officer
and Key Employee Stock Purchase Plan
Effectrve date July 30, 1998
1999 Drrector and Executive Officer Stock Purchase Plan
Effectrve date September 7 1999
19992 Amended and Restated Drrector, Officer and Kev
Employee Stock P chase Plan  Effective date July 30,
1998, as Amended and Restated on November 2, 1999
{999 Amended and Restated Drrector and Executive Officer
Stock Purchase Plan  Effective date September 7, 1999, as
Amended and Restated on November 2, 1999
Cluaranty, Dated as of May 13, 1996
Amended and Restated Guaranty, dated as of August 26, 1997
Guaranty, duated us of August 21, 1998
Cruaranty, dated as of September 15, 1999
Guaranty, dated as of May 30, 2000
Stephen C Hilbert Terminution Agreement
Rollin M Dick Termination Agreement
Conseco, Ine 2000 Employee Stock Purchase
Program Work-Down Plan
Consecn, Inc 2000 Non-Employee Stock Purchase
Program Work-Down Plan

December 13, 2000, Letter Agreement Between
Conseco, Inc, Stephen ' ildbert and Rolhn M Dick
Regarding Work-Down Plans
Aprd 2 2001, Letter Agreement Between Conseco, Inc
Jay Alix & Associates and Stephen C Hilbert Regarding
Payment and Collateral Schedule
April 2, 2001, Letter Agreement Between Conseco, Inc
Jay Alix & Associates und Rollin M Dick Regarding
Payment and Collareral Schedule
Conseco Articles af Incorporanion with Amendments
Conseco By-Laws
Insurance Agreements

Exhiint “A”
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ATTACHMENT TO PROOF OF CLAIM
FOR
STEPHEN C HILBERT

Thys Proof of Claum ss filed out of an abundance of caution {o preserve Claimant’s nghts of
setoff and recoupment, and to otherwise ensure that the Claums may be asserted defensively m the
cvent ibganon is filed by Deblor or 1ls successors aganst the Clamant  Claimant miends to object
to Article XIG of the Plan of Reorganization dated January 31, 2003, to the extent that such Plan
proposes to enjoin Clamant from asscrtiing nghts of sefloff and/or recoupment  Clnmant expressly
reserves the nght to contend that nghis of recoupment are not “claims™ witlun the meamng of 11
USC §101(35), that sctoff nghts under 11 U S C §553 survive confinnation of a plan, and that the
defensive use of the Clavms may not be discharged or enjomed by a plan

Stephen C {ldbert (“Claimant™) asserts «.lanns agamst one or morc Holding Company
Debtors, including Consceo, Inc, (the “Debtor) for nghls of payment, setoff, subrogation,
wdemmfication and/or recoupment from Debtor under legal and equitable theores ncluding but not
limited to breach of contract, fallure of consideration, violation of secunties and bankimg Jaws
and/ot regulations, fraudulent inducement, fraud, duress, cquitable estoppel, and neghgence

The claims are related but not necessanty hrmited to (1) Debtor’s falure to perform as
required pursuant to 1ts loan agreements made with Clumant as well as other current or former
Debtor durectors, officers and employces, mcludmg Debtor’s fadure to perform obhgations tnggered
by a change of cantrol over Debtor, (2) Debtor’s default under, or rejection of, ot negligence with
respect (o msurance agrecments, including split-dollar msurance agreements, entithing Claumant to
indemmnification and/or monctary compensation, (3) Debtor’s fatlure to perform as required pursuant
to employment and termupation agreements, mcludmyg Debior's falure 1o perform obligations
tnggerced when Debtor offered 1ts employees cedarn stractured payment agrecments, (4) Debtor’s
falure to perform as requued pursuant lo payment agreements, mcluding Debtor’s aceeptance of
payments and sccunty {rom Clwmant notwithstandmg the falurc of Debtor’s promsed
consideration along with Debtor’s finlure to perform its obligations and conform s conduct to the
mherent requuretents of good faith and far dealing, (5) Deblor’s enforcement of loan agreements
notwithstanding the regulatory character of those loan agreements, (6) Debtor’s mequitable and/or
fraudulent conduct and represcntations wn relation to the Claimant and the negotiahon, execution
und performance of the termunation and payment agreements, and, (7) Deblor’s farlure (o perform
uts obhgations to Claimant pursuant to Debtor’s Arhicles of Incorporation and By-Laws, mcludmg
Debtor’s farlure to wmdemmfy Clamant for acts taken on behalf or for the benefit of Debtor
(collectively, the “Claims™)  Current estimate of the monetary amount of these Clauns 1s unknown
Investigation and analysis of the Claims arc ongoing and Claimant reserves the right to amend this
Proof of Claun

Notwithstanding the filing of this Proof of Claim, Clamant does not submut (o hor consent
to the ymsdiction of the Banknuptcy or Thstnct Court for the Northem Distmet of Hlmois

The decuments reating to the Cliyms are volununous, however, a non-cxclusive hst of such
documents 1s attached hereto as Exhibat A~

"' The “Holdmg, Company Debtors™ arc defined as the followtag enuties  Conseco, Ine , CIHC, fncorporated, CTLHC,
Inc , and Pasrtners Health Group, Tnc,




Supporting Documents

1996 Director, Executive and Sentor Officer

Stock Purchase Plun  Effective date April 4, 1996

1997 dAmended and Restated Mirector, Executive

and Sentor Officer Stock Purchase Plan

Effective Date August 21, 1997

1998 Amended and Restated Irector, Officer

and Key FEmployee Stock Purchase Plan

Effective date July 30, 1998

1999 Director and Executive Officer Stock Purchase Plan
FEffecnve date September 7, 1999

1999 Amended and Restated Director, Officer and Key
Employee Stock Purchase Plan  Effective date July 30,
1998, as Amended and Restated on November 2, 1999
1999 Amended and Restated Director and Executive Officer
Stack Purchase Plan  Effective date September 7, 1999, as
Amended and Restated on November 2, 1999

Guaranty, Dated as of May 13, 1996

Amended and Restated Guaranty, dated as of August 26, 1997
Guaranty, duted as of August 21, 1998

Guaranty, dated as of September 15, 1999

Guaranty, dated as of May 30, 2000

Stephen C Hdbert Terminalion Agreement

Rollhin M Dick Termunation Agreement

Conseco, Inc 2000 Fmployee Stock Purchase

Program Work-Down Plan

Conseco, Inc 2000 Non-Employee Stock Purchase
Program Work-Down Plan |

December 13, 2000, Letter Agreement Retween

Conseco, Inc, Stephen C FAilbert and Rollin M Dck
Regarding Work-Down Plans

Apnl 2, 2001, Letier Agreement Between Conseco, Inc,
Jay Alix & Assocrates and Stephen C Hilbert Regarding
Payment and Collateral Schedule

April 2, 2001, Lenrer Agreement Between Conseco, Inc,
Jay Alix & Associates and Rollin M Dhick Regarding
Payment and Collateral Schedule

Conseco Articles of Incorporation with Amendments
Conseco By-Laws

Insurance Agreements

Exhibii “A”
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INTHEUNITED STATES BANKRUPTCY COURT
fee oy

| E NORTHERN DISTRICT OF ILLINOIS _ SFLL -5 pip
6. GARDNER, CLERRASTERN DIVISION M uﬁif_ ‘
KENN!;HB REP. - Rb Chapter 11 Wﬂ ?995
9

]
Casc No. (2 B49672 Gk
Honorable Carol A, D “““"‘mgb :
(]

(Jointly Administord e

Inre:
Conscco, Inc.,

Debtors.

Nt e Nt Nt N N’

NSECO, INC.'S SUPPLEMENTAL STATEMENT OF UNDISPUTED FACTS IN

SUPPORT OF ITS RENEWED MOTION FOR SUMMARY JUDGMENT

Pursuant to Local Bankruptcy Rule 7056-1, Conseco, Inc. submils the following list of
malerial facts as to which there s no dispute, and which entitle Conseco to summary judgment in
this matler.  On September 21, 2004, Conseco filed & Statement Of Undisputed Facts in
connection with its previous motion for summary judgment. (Doc. No. 6904) On October 15,
2004, Conscco filed a Response To The Trusts’ Statement Of Undisputed Facts And Statement
Of Additional Undisputed Facts. (Doc. No. 6917) Conseco respectfully incorporates those
documents herein by reference, and sets forth below only thosc additional facts necessary to
complete the factual record and support its renewed motion for summary judgment.

Additional Undisputed Facts

23.  The Split-Dollar Agreements were approved by Conseco’s Compensation
Commiltee on December 8, 1998, True and accurate copies of the minutes for that meeting and
presentation materials for that meeting are attached to the Kindig Affidavit, See Ex. A hereto.

24.  Between December 17, 2002 and February 15, 2003, the FBO Dick Family 1998
IRR Trust, the Amended Hilbert Residence Maintenance Trust, and Stephen C. and TomiSue
Hitbert Irrevocable Trust (“Trusts™) did not exercise their option under Paragraphs 8 and 9 of the
various Split-Dollar Agrecments by rcimbursing Consceo fot its premium payments under any of

the insurance policies that are the subject of the Split-Dollar Agreements. See Ex. A.




DATED: Fcbruary 8, 2005 Respectfully submitted,

2l AU

Timothy D. Elliott

Scott A. McMillin
KIRKI.AND & ELLISLLP
200 East Randolph Drive
Chicago, TL 60601
Telephone: (312) 861-2000
Facsimile: (312) 861-2200

Attorneys for Conseco, Inc.



CERTIFICATE OF SERVICE

I, Timothy D. Elliott, an attorney, certify (hat [ served truc and comect copies of the
foregoing CONSECO, INC.’S SUPPLEMENTAI. STATEMENT OF UNDISPUTED FACTS
IN SUPPORT OF ITS RENEWED MOTION FOR SUMMARY JUDGMENT, by facsimile and

Federal Express, on February 8, 2005, upon:

John F. Kinncy William L. O’Connor

Freeman, Freeman & Salzman, P.C. Dann Pecar Newman & Kleiman, P.C.
401 North Michigan Avenue Suite 2300, One American Square
Suite 3200 Indianapolis, iN 46282

Chicago, IL 60611-4207 Telephone: (317) 632-3232
Telephone: (312) 222-5100 A Facsimile: (317) 632-2962

Facsimile: {312) 822-0870

BY MESSENGER BY FEDERAL EXPRESS
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IN THE UNITED STATES BANKRUFTCY COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
In re: } Chapter 11

)
Conseco, Inc., ) Case No. 02 B49672

) Honorable Carol A. Doyle

Debtors. ) (Jointly Administered)
)
AFFIDAVIT OF KARL RINDIG

STATE OF INDIANA )

COUNTY OF HAMILTON )

1. My name is Karl Kindig. I am over the age of 21 years, of sound mind
and capable of making this Affidavit. The facts and circumstances stated herein arc of my own
personal knowledge. _

2. I am Secretary of Conseco, Inc. and a member of legal department at that
company. Inmy capacity with Conseco, Inc., T am personally familiar with the manner in which
the company generates and maintains the minutes for the meetings of its board of directors and
compensation committee. Attached to this affidavit ag Exhibit A is a true and correct copy of the
mimies for the Der-:. 8, 1998 mecting of Conseco, Inc.’s compensation committce, along with a
copy of the presentation materials for that meeting. This document was created near the time of
the Dec. 8, 1998 mecting by a person with Imowledge of the events and materials presented at
that meeting, Such minutes are generated, maintained and relied upon in the ordinary course of
Congeco’s business.

3 In my capacity aa & member of Conseco’s legal staff, ] am familiar with
the Split-Doller Agreements and the course of psyments made in connection with those
Agreements and the underlying policies. Between Dacember 17, 2002 and February 15, 2003,
the FBO Dick Femily 1998 IRR Trust, the Amended Hilbert Residence Maintenance Trust, and




=-.\‘ ~ /

Stephen C and TomiSue Hilbert Irevocable Trust (“Trusts™) did not exercise any option under
Paragraphs 8 or 9 of the various Split-Dollar Agreements by reimbursing Conseco for its
premium payments under any of the insurance policies that are the subject of the Split-Dollar

Agreements.

4, T declare, under penalty of perjury, that the foregoing is true and correct.

FURTHER AFFIANT SAYETH NOT.,
RARLONDIG 7 o

Swom to and subsctibed to before
me this 8™ day of February,

. 2005.

 Netary Pub




MINUTES OF A MEETING OF THE COMPENSATION COMMITTEE
QF THE BOARD OF DIRECTORS OF CONSECO, INC,

Carmel, [ndiana
December 8, 1998

A meeling of the Compensation Committee of the Board of Directors of Conseco, Inc.
(“Conseco” or the "Company”) was held on December 8, 1998, beginning at approximately 1:00
p.am. All of the members of the Compensation Commitiee were present other than M. Phil
Hathaway. James D. Massey, Chairman of the Compensation Committee, presided at the meeting.
Also present by invitation were Stephen C. Hilbert, Chairman of the Board and Chief Executive
Officer, Rollin M. Dick, Executive Vice President and Chief Financial Officer and Jolin J. Sabl,
Executive Vice President, General Counsel and Secretary of the Company.

It was noted that the Company’s current match for employee contributions (i.e., 50% of the
first 4% of pay contributed) under its ConsecoSave plan was lower than that used by a number of
other employers with respect to their 401(k) plans. It was agreed in principle that goals should be
developed (at least for 1999) so that this 50% pcreentage could be increased to 75% or 100% if such
goals are met. It was noted that a more formal proposal would be fosthcoming.

Thomas J. Kilian, the Company’s Exccutive Vice President and Chief Operations Officer,
gave a presentation concerning proposed option grants {or 1998. Tt was noted thata formal proposal
would be submitted to the Committee in the near future for its consideration.

The Compensation Committee next considercd the grant of options. After discussion, the
following resolution was moved, scconded and unanimously adopted:

RESOLVED, that the Compensation Committee hereby grants non-qualificd

stock options to Frank Krekeler for 5,000 shares and to John Mints for 20,000 shares

of the Company’s common stock under the Company’s 1997 Nan-Qualified Stock

Option Plap; that the exercise price for such options shall be the average of the

reported high and low sales prices for the Company’s common stock on December

8, 1998; that such options shall vest 50% on December 8, 2001, an additional 25%

on December 8, 2002 and the remaining 25% on December 8, 2003; and that such

options shall expire on December 8, 2008; provided that the grant of cach such

option is conditioned upon the optionce promptly entering into a noncompetition

agreement with Green Tree Financial Corporation (“Green Tree™) in the form
specified by Green Tree. :

CNC 1000




Mr. Hilbert stated that he felt that the Company should offer employment agreements to Jim
Adams and to Max Bublitz. After discussion, the following resolution was moved, seconded and
unanimously adopted:

RESOLVED, that the Company shall offer employment agreements to James
S. Adams, the Company’s Senior Vice President, Chief Accounting Officer and
Treasurer, and Maxwell E. Bublitz, the Company’s Senior Vice President,
Investments substantially similar to the Company's agreement with Thomas J. Kilian,
and that Stephen C. Hilbert, the Company’s Chairmar of the Board, is authorized 1o
execute and deliver such contracts with Mr, Adams and Mr. Bublitz substantally in
such form but with such changes therein as Mr. Hilbert shall approve, such approval
to be conclusively evidenced by such execution.

The Compensation Commiltee next considered the spli t-dollar life insurance program
previously discussed at its October 28, 1998 meeting and as more fully sct in the Memorandum from
Mr. Hilbert to the Compensation Committee. After discussion, the following resolution was moved,

seconded and unanimously adopted:

RESOLVED, that the Company purchase split-dollar life insurance with
respect to Stephen C. Hilbert and Rollin M. Dick on a basis substantially consistent
with that described in the Memorandum dated December 8, 1998 from Mr. Hilbert
to the Compensation Committee (2 copy of which shall be attached to these minutes
of this meeting) and that the officers of the Company are authorized to weke afl
actions in the name and on behalf of the Company as any of them deems necessary
or advisable in connection therewith.

There being na further business to come before the Committee, the meeting was adjourned.

-

Jamee'D. Ma “,(ih)airman

2

He\ HONF\ CEXCYM\ FILEE\MINUTES \Comp Commiccee 12-0-¥K, cnc_wpd
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TO: Compensation Committea
FROM: Steve Hilbert
DATE: December 8, 1998

THE ISSUE

As we discuased at the October 28th Compensation Caommittes meeting.
Consaco has encouraged its exacutives to acquire and hold a
significant positicn in Conseco stock. While this policy has
gerved Conseco and its executivea vary well, it causes sOme concern
because the estate of a deceased executive could experience a
liquidity crises. Estate taxes due at death could force tha astate
to sell masaive amounts of Conseco stock -- perhapa in the face of
a weak market or during a period where blackouts, pooling of

interest transactions or pending announcements interfaezrad with the
sale.

This circumstance could cause significant harm to Conseco’s stock
pPrice and may someday cause the board to consider repurchasing
shares from an astate to avoid dumping the shares on a moft market.
We feared some of this after Larry Inlow’s death, but fortunately
a strong stock market, the use of Larry's marital deduction to
defer part of the tax, and his somewhat smaller stock position
allowed the estate to achiave adequate liquidity without hurting
the stock price. Since Conseco was in a stock repurchase program

at the time Larry’'s estate was selling, we purchased some shares
directly from the egtate.

PROPOSED SPLIT DOLLAR LIFE INSURANCE PROGRAM

I discussed on QOctober 28 our use of a split dollar life insurance
program for me and Rollie to alleviate this liquidity problem in
the future. 1In saplit dollar plans, the company pays almost all
{the executive pays a samall amount equal to the portion the IRS
tables treat as compensation if paid by the company) of the
premiums on a life insurance policy un the life of the executiva,
and retains an interest in the policy egqual to the premiums paid.
Therefora, upon death of the executive, a portion of the death
benefit (egqual to the cumulative premjums paid by the company) ia
returned to the company and the zremainder is paid to the
beneficiary named in the policy. If the policy is surrendered
before death, the cash value (up to the cumulative premiums paid by

the company) is returned to the company and the remainder, if any,
is paid to the executive.

This is a relatively low cost program, the company’s real coskt is
only the “time value of money" advanced to pay the premium (and, if
the policy is surrendered before cash value exceeds cumulative
premium paid, the net short fall}. For accounting purposes, the
annual excesa of premiums paid over the increase in cash value is
charged to expense -- but the expence is reversed when cash value
equals cumulative payments. This expense is typically small and
reverses within a short time.

CNC 1002




Compensation Committee
December 0, 193%38
Page two

IMPLEMENTATION OF PROGRAM FOR LIFE INSURANCE ON ME

We have now implemented the program we discussed at the October 28
meeting for me. We now have in force split dollar insurance on me
with face amount coverage of $87.5 million and an annual premium of
about $900,000 that is to be paid by Conseco for 10 years.

In order to qualify for the lowest possible premium per dellar of
coverage, we used “second to die" coverage. These policies have a
lower premium because they pay a benefit only after the death of
both the executive and his spouse. Thia is a logical program for
our split dellar program since the majority of the estate tax can
‘be postponed until the second death. However, to justify the use
of these lower pramium policiea, the company agreed to (i) pay the
total planned premium (i.e., the $900,000 premium for ten yearsz on
the plan described above) and (ii) keep the policy in force until
the death benefits are paid, even if the executive should die
during that period. This assures that the liquidity would be
available when needed because of the death of the second to die and
that the company’s investment in the policy would remain in place
until the second death.

The policies will be held by a trust I have organized for this
purpose. The expense (i.e., excess of first year premium over
first year cash value) xecorded in the €£first year is about
$850,000, in the secend year is $600,000, and in the third year is
$250,000. Thereafter income is recorded (i.e., annual cash value
increase is more than annual premium} until the eighth year when
the cumulative cash value equals cumulative premiums.

RECOMMENDATION FOR LIFE INSURANCE ON ROLLIE

Rollie’'s estate will also face a liquidity issue that could be
Ercublesome for Conseco, but the ages of Rollie and his spouse

result in proportionately more premiums to achieve the neaded
liquidity.

A program to provide $10 million liquidity at the second death
requires a premium cf about §$650,000 for ten years. However,
Rollie’'s policy builds cash value proportionately faster sc the
cagsh value exceeds premiuma paid in the third year.

The expense on this program in the first year (i.e., excesas of
first year premium over first year cash value} is only about
$100,000, which is fully recovered in the third year.

I therefore recommend that we proceed with a similar agreement for
a split dollar program on the joint lives of Rollie and his spouse.

CNC 1003




Compensation Committee
December 8, 1998
Page three

RECOMMENDATION FOR OTHERS

No other executive has such a copcentration of Conseco stock that
sales by his or her estate would likely cause Consmeco’s market
price to suffer.

KEY MAN INSURANCE

We bave incresased the amount of key man life insurance protection
for Congeco (i.e., life insurance on executives payable to Conseco
to cover the loss sustained by the company) to $19 million oo me
and $10 million each on Rollia Dieck, Ngaire Cuneo, John Sabl, and
Tom Kilian. These are term policies with total annual premiums of
about $235,000,

CNC 1004
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CONSECQO, INC.’S RESPONSE TO THE TRUSTS’ STATEMENT OF
“MATERIAL F ACTSIN DISPUTE” AND «FACTS” AND CONSECO’S STATEMENT

OF ADD!TIONALLMATERIAL FACTS
PRELIMINARY STATEMENT

Parties opposing & motion for summary judgment are required to follow the mandates of

Local Rule 7056-2. That rule provides:

Each party opposing 3 motion for summary judgment under Fed. R Bank.

p. 7056 shall serve and file the following:

(Ha supporting memeoranduri of law;
(2) aconcse response to the movant’s statement of facts that shall
contain: :

(a) a response to each numbered paragraph in the moving

party’s statement, including, in the case of any disagrecment,
specific references to the affidavits, parts of the record, and other

supporting materials relied upon. and

(b} a statement, consisting of short numbered paragmphs,

dditional facts that require the denial of summary

of any 4
judgnient, including references to the affidavits, parts of the

record, and other supportisg materials relied upon, and

(3) any opposing afﬁdavitis and other materials referred 10 in Fed.

R Civ, P. 56(€).

Bankr. Local Rule 7056-2 (emphasis addid), The Trusts’ response prief wholly fails to meet the

requirements of Local Rule 7056-2. First, the scction labeled “Materiat iacti:inﬁspmc” in the
4 I ) Pl - T
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Trusts’ response brief does not contain any “refercnces to affidavits, parts of the record, and
other supporting materials relied upon.” Second,|the scction labeled “Facts” does not consist of

“short numbered paragraphs” or for the most part contain any “references to the affidavits, parts

of the record, and other supporting materials reﬂlicd upon.” Because the Trusts have failed to
abide by the Local Rules, the alleged “Material Iij‘acts in Dispute” and “Facts™ submitted by the
Trusts should be disregarded.

Out of an abundance of caution, Consécu submits this statemcnt in response to the
Trusts’ statement of “material facts in dispute” ax:td “faets.” In addition, under Local Rule 7056-
1(C) Conseco, as the moving party, submits a ¢oncise reply statement of “additional matcrial
facts not in dispute.” Finally, the Trusts failéd to dispute any of Conseco’s Supplemental
Statement of Undisputed Facts in Support of is ‘I_{cncwed Motion for Summary Judgment. Asa
result, Conseco’s supplemental facts must be ddemed admitted. Bankr. Local Rule 7056-2(B)
(“All material facts set forth in the statement required of the moving party will be deemed to be
admitted unless controverted by the statement of the opposing party.”).

Conseco, Inc.’s Response To The Trusts® Statement of “Material Facts in Disputc”

AR ‘The Split-Dotlar Agreements were executory contracts and did not terminate upon
the filing of Conseco’s bankrupicy. ’

RESPONSE: Denied. The Court has already ruled that the Split-Dollar Agreements
were non-executory contracts that terminated upbn the fiting of Conseco’s bankruptcy. (Exhibit
1, 1/26/05 Tr.)

2. Consceo did not exercise its rights 10 be repaid any of its policy premiums and,
therefore, waived that right.

RESPONSE: Dcnied. This is a legal argument which is specifically addressed in
Conseco’s Reply in Support of its Renewed Motion for Summary Judgment. Conseco

incorporates that reply as if fully set forth heren,

2




3. Conseco first materially breached the Agrecments and is not allowed to sue to
enforce a contractual right to be repaid pohicy premiums.

RESPONSE: Dcnicd. This is a legal argument which is specifically addressed in

Conseco’s Reply in Support of its Renewed Motion for Summary Judgment (as well as the

Court’s ruling on January 26, 2005). Conseco ingorporates that reply as if fully set forth herein.

4, Conseco has Jost or waived its option to take ownership or liquidate the policies
for their cash surrender value. '

RESPONSE: Denied. This is a legal argument which is specifically addressed in

Conseco’s Reply in Support of ils Renewed! Motion for Summary Judgment. Conseco

mcorporates that reply as if fully set forth herein. :

5. Even if the Agreements are not cxccutory, the Trusts should contmue 1o hold the
policies, Upon payment of a death bencfit, Conseco is not entitled to be pasd because it has
waived its right and the Agreements, according ta Conseco, are now terminated.

RESPONSE: Denied. This is & legal{ argwnent which is specifically addressed in
Conseco's Reply in Support of its Rencwcd: Motion for Summary Judgment. Conseco

incorporates that rcply as if fully set forth herem.

Conseco, Inc.’s Response to the Trusts’ Response Brief Scction Titled “Facts™!

0. After the termination of the Split-Dollar Lifc Insurance Agreements, the Trusts had
sixty (60) days in which to exercise its option to retain a rclcase of the Collateral Assignment.

RESPONSE: Admitled, but Conseco further states that the Split-Dollar Agreements
speak for themselves with respect to the parties’ contractual rights, options and obligations.

7. Alter expiration of this sixty (60} day period, Conseco was then vested with the right
to exercise its aption to either:

b As noted above, the Trusts® response brief is not in conformity with the F.ocal Rules because the section titled
“Facts™ docs not consist of “short numbered paragraphs.” Bankr. Local Rule 7056-2(A). For the court’s
convenience, Conscep has attempted 1o list the alleged “Facts” appearing in the Trusts” responsc brief in short
numbered paragraphs. ‘
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I. Request that the Trusts cxceutd documents to transfer the interest of the Trusts
m the insurance policies to Conseco, or;

2. To excrcisc its right to be rcp:lid the premiums that it had paid from the cash
value of the life insnrance policics owned by the Trusts. (citing the Split-Dollar Life Insurance

Agreements)

RESPONSE: Admitted, but Conseco further states that thc Split-Dollar Agreemcnts
speak for themselves with respect to the parties contractual nights, options and obligations.

8. Section 9 of the Agreements is not: mandatory and docs not require Conseco to
exercise either of its options. The Trusts wouldi only be required to transfer ownership “at the

request of the Corporation . . .” (Id.) (emphasis addcd) With regard to the cash surrender value,
the Agreements state “the Corporation may enforge its right . . .” (1d.) (emphasis added)

RESPONSE: Admitted, but Conseco further states that the Split-Dollar Agrcements
speak for themselves with respect to the parties contractual rights, options and obligations.

9. Conseco has never exercised either optlon. (Conseco’s renewed motion 49 p.3)

RESPONSE: Denied. Conseco further states that it attempted to cxcrcise its option but
was threatened with additional litigation if it ca;m'ed through with its plans. Conseco further
states that it will exercise its options within a reasonable amount of time afler the Court’s Order
becomes final.

10. Conseco’s first notice to the Trusts that it cven had an intent regarding doing somc
action in the unspecified future was on September 8, 2004. (citing Exhibit J) - :

RESPONSE: Admitted, but Consceo ﬁjrthcr states that it was presently embroiled in
litigation with the Trusts, making any attempt to éxercise its rights prior to the completion of that
litigation futile.

11. Becanse Conseco waived its option;to take or liquidatc the policies, and because

Conseco fiest breached the Agreements, the Trusts shonld remain as the sole and cxclusive
owners of the policies, and all death benefits should be paid to the Trusts.




RESPONSE: Denied. This is a legal argument (not supported by any record evidence)

which is spccifically addressed in Conseco’s ]'#cply n Support of its Renewed Motion for
Surmmary Judgment. Conseco incorporates that re¢ply as if fully set forth herein.

12. Because the Trusts are entitled to all the death benefits, they also have been damaged
because Conseco ceased paying premiums in 20P1. This failurc to pay premiums has reduced

the amount of paid-up insurance which otherwise would currently be in place if Conseco had not
breached the Agreements pre-petition. ;

RESPONSE: Decnied. This is a legal ari;ument (not supported by any record evidence)
which is specifically addressed in Conseco’s Ilicply in Support of its Renewed Motion for
Summary Judgment. Conseco imcorporates that ri!':ply as if fully set forth herein.

13, The Court should hold a hearing to hear (estimony regarding what the paid-up

msurance benefits and cash valuc the Policies would have been if Conseco had not breached in
2001. :

RESPONSE: Denied. This is a legal argulnent (not supported by any record cvidence)
which is specifically addressed in Conseco’s Reply it Supporl of its Renewed Motion for
Summary Judgment. Conscco incorporates that rép]y as 1f fully set forth herein.

14, Even if the Court adheres to its prcliminary ruling that the Agreements are not
executory the Trusts are still damaged because oach of the Policies should have had one more

year of premium payments from Conseco prior 1o its bankruptcy filing which would increase the
paid up death benefit and the cash value of the Policies.

RESPONSE: Denicd. This is a legal argument (not supported by any record evidence)
which 15 specifically addressed in Conseco’s l_iepfy in Support of its Renewed Motion for
Summary Judgment. Conseco incorporates that rq::ply as if fully set forth herein.

15. To accept Conseco’s new argument_i means that Conseco is allowed to enforce a

contract against the non-breaching party and to use a contractual option it abandoned more than a
year ago. '

RESPONSE: Decnied. This is a legal argument (not supported by any record cvidencc)
which 1s specifically addressed in Conseco’s Reply in Support of its Renewed Motion for

Summary Judgment. Conseco incorporales that reply as if fully sct forth hercin,

5




Conseco, Inc.’s Statement of Additional Undisputed Facts

1. In responsc to Conscco’s counsel’s letler to the Trusts, dated September 8, 2004
and attached as Exhibit J 1o the Trusts” Response to Conseco’s Supplementai Motion for

Summary Judgment on Claims Relating to SpliitDollar Agrcements, the Trusts’ counsel wrote

Conseco’s counsel a letter on Septembcer 14, 2004 (Exhibit 2)

2. That letter provided in part that the 'kfrusts “would consider your taking of the cash

3

value of (he policies not only to be an additional breach of ihe Split-Dollar Agreements, but also
i

to be a conversion as well.” Jd. :

3. The letter also provided (hat “the SplitiDollar Agreements are executory contracts and

thus arc subject to 11 U.S.C. § 365(e) and thus, th{e termination clause is invalid.” Jd.

Chicago, Tllinois Respectfully submitted,
DATED: April 6, 2005 KIRKLAND & ELLIS
. Sprayrégart’

Scolt A. McMillin
KIRKLAND & ELLIS LLP-
200 East Randolph Drive
Chicago, IL. 60601
Tclephone: (312) 861-2000
Facsimile: (312) 861-2200
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN HISTRICT OF ILLINOIS
EASTERN DIVISION

Conseco, Inc.,

Debtor.

}] No. 02 B 49672

}  Chicago, Illinois
} 2:00 p.m.

)  January 26, 2005

TRANSCRIPT OF PROCEEDINGS BEFORE THE
HONORABLE CARQL DOYLE

APPEARANCES :
For Debtor:
Also Participating:

-Court Reporter:

Mr. Tim Elliott;
Mr. Bill O'Connor;
(telephonically)

Jackleen DeFini, CSR, RPR
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THE CLERK:, Conseco and related

matters.

MR. ELLIOT‘: Tim Elliott, Kirkland &
Ellis, for Conseco. I thjnk Mr. O'Connor is on the
phone. :

Mr O'Connqr, are you there?

MR . O'CONNdR: Bill O'Connor for the
trust. -

THE COURT:: I do have an oral ruling
to read into the record. I will tell you what the
bottom line i3, but there is a hitch in the bottom
line. You both moved for summary judgment. But T
don't believe either of you has really moved for

final judgment on the claim one way or the other.

And there's really no such thing as partial summary

judgment on an issue withih a claim. You can resolve

single claime in a multi-claim complaint, but you
can't get judgment on.a leéal issue that resolves
less than the whole claim. And no matter how I rule
on it, the damages aren't regsolved, et cetera. So
there is no basis for me Lo enter summary judgment
for either party.

A lot of people do this. They file
for summary judgment. They want issues narrowed, et

cetera. I think that's what you both are trying to
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! Page 3

accomplish with your moti$ns. And certainly the way
I'm going to resolve it, i'm going to give you the
rulings that you want on %wo legal issues. 1I'll tell
you what those are and thén I'll read my ruling into
the record. Just so you don't have to wait until the
ends.

I conclude that contracts are not
executory contracts. So dn that issue I will rule in
favor of Conseco. But I also find that the debts are
not mutual and setoff is not appropriate. So on that
issue I am conaluding in favor of the trusts. But I
am not going to enter summary judgment for either
side. I don't think it's appropriate. I cannot rule
at this point on disallowing the claim or allowing
the claim, which seems to be the issue before me, the
claims of the trusts.

So I will read my Oplnlon Jnro the
record. 1'm7901ng Lo btreat them as motions in
limine, which is the way courts sometimes avoid
wasting all the effort put into an issue by the
parties, as well the court. And I think in this case
the parties essentially told me that these issues are
going to decide how the parties are going toc go from
here. And of course you would all have appeal rights

eventually. But to the extent you wanted to resolve
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Page 4 §

this would ¢give you at least the

court’s view on these leg&l issue,

S0 with th+se remarks, let me just

read my opinion into the Yecord. It's about ten or

11 pages, but I haven't polished it enough that T

want to put it into a written opinion. So I'm just

going to read it into the'record and then you can get

a transcript of it.

motions for summary judgment filed by Conseco and by

This matter is before the court on

owners of five life insurance policies collectively

referred to as

"the trusts" towards which Conseco

paid premiums under,

close quote.

For the reasons I shall state the court

quote, split-dollar agreement.s,

will treat the motions as motions in limine and

concludes that

contracts and that Conseco is not entitled to set off

the contracts are not executory

amounts allegedly owed it by two former execut ives,

Stephen Hilbert and Rollin Dick.

Section T,

Substantive Igsues -

Conseco asks the court to declare that the

split-dollar agreements are not executory contracts

under 11 USC Section 365,

and therefore that the

agreements were, by their own terms, terminated upon

Conseco's filing for bankruptcy in December 2002.
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The trusts hassert that split-dollar
agreements arve executory cpntracts that were rejected
upon confirmation of Consepo's plan, and that .Conseco
is liable for their breach:as a result of the

rejections. The trusts algo seek a finding that

Conseco is not entitled tol set off amounts allegedly
owed to it by Hilbert and biCk against any damages
for which Conseco may be liable on contracts.

Section II ; Procedural Issue - The
problem with both motionsg is that either seeks final
judgment on an entire clai&. The trusts have filed
claims against estate. Conseco has filed objections
to those claims, which are;conLested matters under
Bankruptcy Rule $014. Bankruptey Rule 7056 applies
to contested matters and incorporates Rule 56 of the
Federal Rules of Civil Procedure. However, summary
judgment under Rule 56 cannot be granted with respect
to a part of a §ingle claim. See e.g., Commonwealth
Insurance Company versus.o. Henry Tent & Awning
Company, 266 F.2d 200, page 201, Seventh Circuit
1959; Ambre versus Joe Madden Ford, 881 F.Supp. 1187,
1193, Northern District of Illinois, 1987; Quintana
versus Byrd, 669 F.Supp. 849, 850, Northern District
of Illinois, 1987; Capital Records, Inc. versus

Progress Record Distributing Inc., 106 F.R.D. 25, 28,
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Northern Digtrict of Illinois, 1985.

These decisions reason that Rule 5§56

contemplates entry of a, quote, "judgment," close

guote, and Rule 54 (a) defﬁnes a, guote, "judgment,"

¢lose quote, as an order that can be appealed. An

order disposing of fewer than all issues in a claim

cannot be appealed. See generally

Capital Records,

106 F.R.D. at 28, 29. Rule 56(d} provides for

findings of material facts that exist without

substantial controversy when an entire claim cannot

be resolved, but it does nbt provide for a

fletermination of discrete 1ega1 igsgsues that resolve

less than the entire claim. Therefore, the court

cannot grant a wmotion for summary judgment on

anything less than an entire claim.

In this case, all the facts relevant

to the two key legal issues addressed in the motions

for summary judgment are undisputed. However,

neither party has sought a final judgment in a

specific amount, nor provided the basis for the court

to enter any such final judgment.

Therefore, the

court cannot grant either motion for summary

judgment .

Courts sometime freat motions like

thege as motions in limine narrowing the issues for
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1 trial as a way to salvage fpome of the work the

2 parties and the court have| done. See &.g., Chemical

3 Waste Management versus Sims, 939 F. Supp. 599 at

4 prage 602, Northern Districf of Illinois, 1996.

5 Because neither party has raised the iscue of whether

6 summary judgment may proce@urally be granted here,

7 and because the parties have indicated that ruling on

8 the two key issues raised in the motions may result

9 in resolution of the claim$ ocbjections, the court

10 will treat the motions for summary judgment as

11 motions in limine. |

12 Section I11 - Undisputed Facts

13 The followiﬁg are undisputed facts

14 taken from the parties' brfefs and 7056-1 statements

15 of facts. In 1998 Conseco agreed to contribute

le premiums towards life insurance policies under which

17 Stephen Herbert and RolliniDick, Conseco's CEQ and

18 CFO aﬁ theAtime, énd their spouses were covered.

19 Five life insurance pnlicieé, {four for Hilbert and

20 one for Dick) worlLh between $10 and $25 million each, !
21 were executed with five different insurance E
22 companies. The duties to pay for these policies were §
23 set forth in five nearly identical split-dollar !
24 agreements executed by Conseco, Hilbert and Dick and

25 the owners of the policies,.(the trusts). Hilbert

S— S— E— ; — S

Page 7 |




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LI DA ml T g o 2 20 0 STy P T R T R X L A - e

and Dick each created ind¢pendent trusts that are the

owners and beneficiaries of the life ingurance

policies. These trusts filed claims in Conseco's
bankruptcy. Conseco has &bjected to the trusts'
claims. |

inder the éplit—dollar agreements,
which are governed by Indﬁana law, Conseco agreed to
pay annual premiums towards Hilbert's and Dick's life
insurance policies. The ﬁolicies state that
Conseco's payment wag an, quote, "employment benefit"
for Hilbert and Dick and ﬁas made due to the
Conseco's, guote, "desire to continue to retain
(their) services," close guote.

Paragraph C, Hilbert and bDick or the
trusts were also reqguired to pay a portion of the
policy premiums, but Conseéo determined the amount
due from employees_under a@plicable tax law,
collected the payment, and forwafded the full payment
to the insurance companies.

The insuran¢e policies provided that
upon the death of either the employee, or both the
employee and his wife, guote, “the corporation,
(Conseco), and the owner shall cooperate to take
whatever action is necessary to collect the death

benefit. The corporation shall have the ungualified

Page 8
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Page ¢ :
right to receive a portiolm of such death benefit '

equal to the total amount |[of the premiums paid by

it." Paragraph 6(b). Updn the death of the
empleoyee, and in most casés his wife, the death
benefit would pay to the ﬁrOPer trust fund. The
insurance company would then reimburse Conseco for

its premium payments. The, quote, "sole right,

close quote, of Conseco was "to be repaid the amounts
which it had paid toward the premiumg on the policy,"

close quote. Conseco itself had "no incidents of

T

ownership." Agreement paragraph 2(a). Conseco also

obtained a collateral assignment of each policy from

the trusts to ensure that it would receive
reimbursement for its premium payments.
Each split-dollar agreement also

specified that it would terminate if either Conseco

went bankrupt or if the employee or owner failed to
pay Conseco a share of the premiums. Paragraph 7.
Upon termination-of the split-dollar agreement, the
owner of the policy had thé option of purchasing the
policy from Conseco (and tHus releasing the
collateral assignment) by reimbursing Conseco for its
payments towards the policy. Tf, within 60 days, the %
owner did not exercise this option to purchase the :

policy, Conseco had the choice of either becoming the §
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( Page 10
owner of the policy or sufrendering the policy and '
taking reimbursement from.the proceeds. Agreement
paragraph 8.

Conseco stopped making payments on the
insurance policies in December 2001, one year before
it filed for bankruptcy. 'The employees or the trusts
continued to make payments on the policies. The
employees (Hilbert and Digk) and the trusts have each
filed claima in ConseCO's:bankruptcy and allege that
Conseco is liable for breach of the split-dollar
agreements. Conseco.objeéted to thegse claims on a
number of grounds, including that the split-dollar
agreements were non-executory contracts that had
terminated when Consecoa fiied for bankruptey in
December of 2002.

Prior to Conseco's filing for

bankruptcy, Hilbert and Digk also participated in

Conseco's Director and Officer (D&0) Loan Program.

This program allowed certain employees to borrow
money in order to purchase'Conseco stock. The loans
were due to be paid on December 31, 2003. However,
the loans became due on thé day that Conseco filed
for bankruptcy (December 17 2002) because bankruptcy
was an, quote, "event of défault," close queote, under

the loan documents. Conseco has satisfied its
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guarantee of the loans and now contends that it is

subrogated to the lender banks' rights under the

notes to collect what is ¢wed from Hilbert and Dick,
|

and others. ?

Section IVE- The Split-bollax
Agreements are not Executéry Contracts

Conseco seéks a ruling that the
split-dollar agreements are not executory contracts.
The court concludes that ﬁhe agreements are not
executory contracts as a ﬁatter of law.

The characgerization of the agreements
is important because the clause terminating the
split-dollar agreements upon Conseco's bankruptcy
will be given effect only if the agreements are not
classified as executory cohtracts. Section 36% of
the Code provides, ip part, that, quote,
"Notwithstanding arprovisiﬁn in an executory
contract...an executofy cohtract...may not be

terminated...at any time after the commencement of

the case solely because of:a provision in such

contract...that is conditiepned on...the commencement
of a case under this title." That is the end of the
quote.

If the agreements are deemed executory

contracts, the termination clause is ineffective and
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Conseco must either accept| or reject the contracts

after filing for bankruptely, and would be liable for

breach if it chose to rejept them. 3 Collier on
Bankruptcy 365.09 (15th ed. revised 2000); in re

Crippin, 877 F2d. 594 page 597, 1989. The trusts

argue that the agreements are executory contracts and

that Conseco therefore is iiable for rejecting and
breaching them. l

The bankruptcy code does not define
executory contract. The Seventh Circuit defines an
executory contract as one where, quote, "significant
unperformed obligations remain on both sides, " and

adopts the Countryman definition: An executory

contract is one where, quote, "the obligation of both

Lhe bankrupt and the other. party are so far
unperformed that the failure of either to complete
performance_would constituﬁe a material breach
éxcusing performance of thé other,* close quote.
Mitchell versus Streets (in re Streets & Beard Farm
Partnership), 882 F2d. 233, 235, Seventh Circuit,
1989, citing Vern Countrymén for Executory Contracts
in Bankruptcy, part I, 57 Minnesota Law Review, 439,
60, 1974; see also Enterprise Gas Systems versus
United States; in re Columbia Gas Systems, 50 F.3d

233, 240-241, Third Circuit, 1995. Therefore if any

Page 12 B
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"Morton versus Arlington Heights Federal Savings &

Page 13 B

of the parties' duties is [deemed immaterial, then the
contract is not executory.

The determipation of the materiality
of an obligation is a, guote, "question of fact

involving inquiry into whefher the breach worked to

defeat the bargained-for objective of the parties or
caused disproportionate préjudice to the
non-breaching party, whethér custom and usage
considers such a breach toébe material, and whether
the allowance of reciprocai non-performance by the
non-breaching party would result in an unreasonable

and unfair advantage to either party," close gquote.

Loan, 836 F.Supp. 477, 482, Northern District of

I1lineis, 1993, citing Heritage Bank & Trust Company
versus Abdnor, 906 F.Zd'292, 301, Seventh Circuit,

19G0.

In this casg, the failure of the :

employees or the trusts to perform under the
agreements would not constitute a material breach of
the agreements. The employees' duties were to pay
their share of the premiums to Conseco, and the
trusts’® dubies were to pay:the employees' share of
premiums if the employee f@iled to pay and to

cooperate with Conseco to collect death benefits.
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Page 14 :
First regarding the premifims, the agreements provided

that if the employees and|the trusts failed to pay

their share of the premiuws, the agreements would
terminate unless Conseco ?lected to pay their share
of the premiums. If Conséco so elected, it would
recover that premium when the policy proceeds werc
eventually paid to the trﬁsts in the same way that it
would recover all other piemiums it paid. If Conseco
elected not to pay the emﬁloyees' and trusts' share
of the premium, Conseco cduld not sue the employees
or the trusts for material breach. Instead, the
contract would simply terﬁinate automatically. This
is entirely consistent wiﬁh the purpose of the
contract, which was to prdvide an employee benefit to
Hilbert and Dick. 1If the employee and the trusts
chose not to take advantagé of the benefit offered,
Conseco would have no geaéon to foxce the benefit
upon them.

The second obligation of the trusts,
to cooperate upon the death of the insureds, is
insignificant. The agreements do not enumerate any
specific duties the Lrusts must perform nor any has
ANy reason been presentedithat anything other than
proof of death is necessary to collect on the

policies. Conseco had a collateral assignment on the
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Page 15 -‘.
proceeds of the policy enburing that it would be

reimbursed for premiums phid. The trusts' duty to

cooperate was ministerial|at best, provided no real

value to Conseco, and did not make the contracts
executory in nature. See%e.g., Sparks versus Sparks,
206 BR 481, 488, Northern District of Illinois, 1997,
(ex-expose's obligation Lo execute documents
necessary to c¢arry out intent of ante-nuptial
agreement not material); Bnterprise Energy Corp.

versus United States, (in re Columbia Gas Systems) 50

F.3d 233 at 238-45, Third Circuit, 19385. Thus,
applying the traditional material breach test, the
agreements are not executdry contracts.

Courts have also described executory L
contracts in more practicai terms as providing a
potential benefit to the éEtate that can only be !
obtained at ﬁhe cost of debtor's future performance
under the contract, ﬁé.Judge Wedoff has noted, "The
background and purpose of section 365 indicate that
‘executory contracts' are those that present the
estate with a '‘mixed blessing' - potential !
contractual benefits that éan only be obtained at the
cost of the debtor's performance under the contract."

In re Resource Technology Corporaktion, 254 BR 215, q

222, Bankruptcy, Northern District of Illinois, 2000.
e P T Tl S e sy~ D e T , L L = e Crosad
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: Page 16

(citations omitted.) If tﬁere i3 no potential benefit
to the estate from the co%tract, then the non-debtor
simply has a prepetition £laim arising from the
debtor's failure to compléte the contract. Id. at
223. See also EnterpriseéEnergy, 50 F.34 at 238,
quote, "executory contrac%s are best recognized as a
combination of assets and;liabilities to the
bankruptcy estate." Sparks versus Sparks, 206 BR at
489 (contract not executory where obligation of
non-debtor was "of nc material importance to the
debtor or the estate.") Hilbert's and Dick's
employment had been terminated by Conseco before it i
filed for bankruptcy, so the contracts were no longer

serving Conseco's stated purpose to "continue to b

retain their services." Thus, any possible benefit
to Conseco from the contrécts'no longer existed at
Lhe time Conseco filed its bankruptcy petition, which
is fhe relevant date for QEtérmining whetheé.the
contracts were executory.‘ Enterprise Enerqgy, 50 F.3d
at 240. Looked at from tﬁis perspective, the
agreements clearly are not executory as Lhey provide
no future benefits whatsoever to Conseco and provide
benefits solely to the former employees and tﬁeir
trusts.

The trusts’ arguments to the contrary

TP .4 s o, (-Trar R s ¥ A i , O R e




10
11
12
13

14

16
17
iB
19
20
21
22
23
24

25

T e T AT RS o

are uncenvincing. First, jthe trusts asserted that
insurance contracts arxe nefcesgarily executory. While
this may be true as a general principal, it is

irrelevant because the agrgements at issue are not

insurance contracts. Theyiare contracts to share the
cost of insurance policieai Next, the trusts argue
that Conseco's failure to ﬁay the policy premiums
constitutes a material brehch. Although this may
also be true, it does not resolve the question of
whether the contracts are eéxecutory. The trusts may
simply have a prepetition claim against the estate
for prepetition premiums Conseco failed to pay before
the termination date. .

Finally, thé trusts' argument that
"even if the split-dollar agreements were not
executory contracts and coﬁld have been te;minated
upon Conseco's bankruptcy ﬁiling, Conseco's breach Qf
the contracts prior to filing its Chapter 11 ‘petition
negated itsg ability to enforce the termination
clause" is similarly without merit. (Response, page
17.) While it i1s true that "a party first guilty of
a material breach of contract may not maintain an
action against the other party or seek to enforce the
contract against the other party," close quote,

Conseco is not seeking to enforce the contract

Pape 17 R
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Page 18 )
1 against the trusts. Licogei versus Cardinal '
2 Association, 492 NE2d. 48 52. Conseco need not,
3 quote, "enforce" close quote, the termination
4 provision because the agr#ements provide that they.
5 quote, "shall terminate..;without notice, upon the
6 occurrence of ... bankrupthy of the corporation.”
7 Agreement paragraph 7. Términation of the
8 split-dollar agreements WRS automatic once Conseco
9 sought Chapter 11 protection, not an option that
10 Conseco need exercise. Because the court has
11 determined that the agreements are not executory
12 contracts under section 365 of the code, the
13 termination clause wasg eﬁfective upeon Conseco's
14 bankruptcy filing.
15 cection V -~ Conseco Cannot Set Qff
16 Amounts Owed to it by Hiﬂbert and Dick Against Its
‘17  Obligation to Pay policy Premiums
18 The trusts have moved foXx summaiy
19 judgment on the issue of Conseco's liability for ;
20 breaching the split-dollar agreements. The trusts
21 agsert that (1) the termination clause is
22 unenforceable because the agreements are executory q
23 contracts; (2) Conseco's rejection of the agreements §
24 does not free it of liability:; and, (3) Conseco is

not entitled to set off amounts owed to it by Hilbert §

T U
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: Page 20 ;
*2 (quoting in re DoctorsiHospital of Hyde Park, 337 I
F.3d 951, page 955, Sevenih Circuit, 2003.) Indiana
law similarly reqguires th#t debts be mutual in order
to be set off against eacﬁ other. See e.g., First
Bank of Whiting versus Samocki Brothers Trucking
Company, 509, NE 2d. 187, .198-99 (Ind. Ct. App.
1987) ; Teeters versus City National Bank of Auburn,
14 NE2d. 1004, 1005 (Ind. 1i938.)

In this case there is no mutuality and
therefore no setoff available between the debt
allegedly owed to Conseco by its employees and any
damages owed to the trusts by Conseco because the
parties to each debt are not the same. While Conseco
is correct that the split~§ollar agreements were
entered into to benefit thé employees, the contracts
created a duty by Conseco to'pay insurance premiums
for the benefit of the trusts and the employees until
the agreements wére ﬁerminated or the insureds died.
The trusts therefore haQe an independent if not
exclusive basis for suing Conseco for damages. The
trusts and the employees are not the same entities.
Setoff of the employees' debts against possible
damages owed to the trusts is therefore
inappropriate.

Section VI - Conclusion

R 1 - ] AT e ¢ - LT a T B E o ke L T P L MO



10
11
12
13
14
15
16
1?
18
19
20
21
22
23
24

25

. i
T TG LG T e e sy

Pagc 21 |

For all the reasons stated, the court
concludes that the split-dollar agreements entered

into by Conseco, Hilbert, |and Dick, and the trusts,

are not executory contracts within the meaning of 11
USC 365, and were automatically terminated when
Conseco filed its bankruptcy petition,

The court élso concludes that Conseco
i3 not entitled to set off amounts owed it by Hilbert
and Dick against damages it may owe on the
split-dollar agreements tgQ the trusts. Therefore,
the court grants both motions, which it treats as
motions in limine with respect ta these issues, and
no evidence need be presented at trial on those
issues.

That's the end of my long opinion.

I'm not sure where you think we go from there. At
least Mr. Elllott was expre351ng surprlse that T
mlght not think I could enter summary Judgment orl
these motions. I don't know if you have changed that
view after listening to my long, long opinion or not.
But I just don't see how Iicould resolve -- I could
enter a judgment ruling on these two issues that T
thought were not the subject of any CONLYOVersy over
the facte.

MR. ELLIOTT: I don't know that I was




: Page 22 §
1 expressing surprise, I tﬁink what I have been trying
2 to think through after yoq told us what your rulings
3 were is what's left and wﬂat's the next step. I
4 think, and maybe thig is Qur fault for being unclear
5 on the papers, I think thﬁre is nothing left once you
6 rule on the issue of execﬁtoriness, once you rule the
7 contracts are not executofy. Bill might disagree

8 with that, I'm net sure,

9 THE COURT: . Right.
10 MR. ELLIOTT: I think it makes sense
11 for Mr. O'Connor and I to speak in the next few days.
12 I understand that we may have a date before you on
13 the 7th of February? If that is the case -- I was

14 told it was. I spoke with Bill this morning on that.
15 THE COURT:  Okay.

16 MR. ELLIOTT: We seem to think there
17 may be a date. T think weésbquld speak and then come

18 back and have a status on the 7th of February.

i9 THE COURT: Okay.
20 MR. ELLIOTT: My sense is to the
21 extent there are issues, I'm not sure there are, they

22 may be asmall enough we can. hash through them and come
23 to you with somelthing that's stipulated by then.
24 MR. O'CONNOR: If we are dealing with

25 motions in limine, then they're not final rulings
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Page 23 E
until, you know, evidence|is either, you know,
admitted or excluded in am actual trial.

You and I ¢an try to work out a way to

get this the quickest way|to a final ruling. Then I
can deal with it. §

THE COURT:; I think that's correct.
That was the problem, I &idn’t feel that by ruling
on these two issues I could enter a final judgment
that was appealable.

MR. ELLIOTT: We may then just simply
haves not presented you wiﬁh enough to get you there.
I think all counsel should and will talk. We'll
figure out where we are. -

THE COURT: Okay.

I don't have anything on the 7th.
THE CLERK: The 9th is the omnibus !

hearing.

THE COURT: You could put this on the

agenda for 11:00 on the ch.
MR. ELLIOTT: Why don't we put it on

the agenda as a status hearing. 1If, as I hope, we

come up with some way to resolve this to a final
judgment prior to that time, we'll file the
appropriate papers.

THE COURT: :That’s,fine. And your

o L L e B T T ey SO, T T
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Page 24 §
office generally is in control of what goes on the
agenda, Mr. Elliott. So don't look to us to put it

on the agenda. The debtos's counsel always prepared

the agenda based upon whatiever ig represented to
them. |

S50, I'm going to enter an order today,
today or tomorrow, basically saying I have treated
the motions as motions inglimine. And may, T guess,
grant them in part, each df them in part for the
reasons stated on the recdrd in open court. That is
pretty much all I think I will do at this point.

MR. ELLIOTT: Thank vou, Your Honor.

14
15
16
17
18

15

20
21
22
23
24
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MR. O'CONNOR: Thank you, Your Honor.

THE COURT: You're welcome.

{Which were all the proceedings had in

the above-entitled cause, January2éeth,

2005 at 2:00 p.m.)
I, JACKLEEN DF FINI, CSR, RPR, DO HEREBY CERTIFY

THAT THE FOREGOING IS A TRUE AND ACCURATE

TRANSCRIPT OF PROCEEDINGS HAD IN THE ABOVE-

ENTITLED CAUSE.
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FACSIMILE: 312-861-
Timothy Elliott
KIRKLAND & B 135 11 P
200 E. Randolph Drive
Chicago, IL 60601

Re:  Inre: Conséco, Inc., er al. - U.S. Bankrupeey Court, Case No. 02 B496T2
Split-Dollar Agreements

Dear Tim:

1 have received your letier regarding some action that you plan to take to try and realize
the cash value of the life insurance policies. As you know, Conseco, Inc., breached the Split-
Dollar Agreements prior to any bankruptcy filing. ' In addition, the Splir-Dollar Agreements are
executory contracts and thus are subject to 1 VSE0-§365¢) and thos, e’ tcrmmanon clause is
invalid,

LT, B

The Trust would cansider your taking of the cash value of the policies not only to be an
additional breach of the Split-Dollar Agreements, but also to be conversion as well.

Furthermore, since both your own actuarial expert and mine have relied upon the cash
value of the insurance policies 1o try and decrease the level of damage to che Trusts by Conseco's
breach: of the Split-Dollar Agreement. Your proposed action will only increase the amount that
is required to place the Trusts back in' a positicn to accommaodate for Conseco’s breach of the
Split-Dollar Agreements. Please copy me on any a¢tions or correspondence that you send to any
of the insurance companies so that the Trust caniadequately protect their interest. If you ave
refusing to conduct business in such an open mannkr, please contact me unmedlately s that the
T'rusts can take actions to prorect themselves.

Simly,

WLO:sde
o David L. Kleiman

BI2641_1.00C




CERTIFICATE|OF SERVICE

I, Scott A. McMillin, an attorney, certifly that | served true and correct copies of the
foregomg CONSECO, INC.’S RESPONSE| TO THE TRUSTS® STATEMENT OF
"MATERIAL FACTS IN DISPUTE™ AND “FACTS” AND CONSECQ, INC.’S STATEMENT

OF ADDITIONAL UNDISPUTED FACTS, by fhesimile and Federal Express, on April 6, 2005,

upon:
John F. Kinney ‘William L. O’Connor

Freeman, Freeman & Salzman, P.C. ‘Dann Pecar Newman & Kleiman, P.C.
401 North Michigun Avenue Suite 2300, One American Square
Suite 3200 Indianapolis, IN 46282

Chicago, IL 60611-4207 Telephone: (317) 632-3232
Telephone: (312) 222-5100 Facsimile: (317) 632-2962

Facsimile: (312) 822-0870

BY MESSENGER BY FEDERAL EXPRESS

e

A/McMillin
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
In re: ) Chapter 11
)
Conseco, Inc,, et al.,! )
) Case No. 02 B49672
Debtors. ) Honorgble Carol A, Doyle

ORDER

This mattcr coming before the Court on Conseco's Renewed Motion for Summary

Judgment; the Court having jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334;

and the Court finding that this is a core procecding pursuant to 28 U.S.C. § 157 (b)(2);

Chicagg, !llinoi
Datedr,

Mzoas

for all purposes in the these cases.

IT IS HEREBY ORDERED THAT:
For the rcasons stated on the record in open court on April 13, 2005, the Court GRANTS

Conseco's Renewed Motion for Summary Judgment.

The Court DISALLOWS claim nos. 49672-006377, 49672-006378 and 49672-006379

, A
United States Banktu )fdkg

' lhe Reorgunized Debtors comprise the folluwing entities: Conseeo, Inc. and CIHC, Incorporated.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
In rc: ) Chapter 11
)
Conseco, Tnc., et al., )
) Case No. 02 B49672
Debtors. ) Honorable Carol A. Doyle
) (Jointly Administered)
)
NOTICE OF MOTION
To:  Anne Marrs Huber
Anup Sathy
Scott McMillin
Kirkland & Ellis LLP
200 East Randolph Drive
Chicago, IL 60601

PLEASE TAKE NOTICE that on Wednesday May 18, 2005, at 11:00 a.m., or as soon
thercafter as counse! may be heard, counsel for Rollin Dick, as Trustce, shall appear before the
Honorable Judge Carol A. Doyle, or any judge sitting in her stead, in Room 742 of the United States
Bankruptcy Court, Northern Division of Illinois, Eastern Division, and present Claimants’ Motion
to Stay Order of the Court Pending Appeal, a copy of which is hercby served upon you.

Dated: April 26, 2005

William L. O'Connor

DANN PECAR NEWMAN & KLEIMAN, P.C,

2300 One Amenican Square, Box 82008
Indianapolis, IN 46282

Respectfully submitted,

() T Lo

Oné of the Attorneys for Claiffiants

John F. Kinney
Richard P. Campbell
FREEMAN, FREEMAN & SALZMAN, P.C.
401 N. Michigan Avenue, Suite 3200
Chicago, I 60611-4207

Fre s, )

UNIT™ L wlr s TDURT
N antEmid UEJTR'CT F [
APR 2 8 2009

KENNETH 8. GARDNER, CLERK
P8 REP, = Al




IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

Inre: ) Chapter 11
)

Conseco, Inc., ) Casc No. 02 B49672
) Honorable Carol A. Doyle

Debtors. } {Jointly Administered)
)
M ON ST COQURT I

Comes now Rollin Dick, Trustee of the Stephen and Tomisue Hilbert Irrevocable Trust
and Trustee of the Amended Hilbere Residence Maintenance Trust, by counsel, and herchy
moves to stay the Court's order of April 18, 2005 (Doc # 7029) disallowing claims numbered
49672006377, 49672-006378, and 49672-006379. In support of this motion, the Claimant
states that:

1. Although the order wus to disallow the claims and would typically not have to
have the effect stayed pending appeal, this particular order may have collateral effects.

2. Cunseco may atempt to use the effect of the Courr’s order to aceempt to liquidace
life insurance policies cureently being held by the Stephen and Tomisue Hilbert Irrevocable Trust
and the Amended Hilbere Residence Maintenance Trust.

3. If the insurance policies are liquidated, and Conseco were to somehow take the
cash surrender value of the policics, the reversal of the Court’s decision on a ppeal would become
very complex to unravel,

4. Conscco will noc he prejudiced by this stay since th‘_;-.inqumnce!«go];t:s are
. ..! “URE

" .- W e
continuing to be held by the Trusts. U':: i URILT GF 13
APR 2 6 2003
CANIPrbIITNKAWOCONNOR\UZES S 1.DOC KG! RETH 8: GARDNER, CLERK

Ps REPI - A‘




5. There is no need for additional security to be posted because the lif insurance
policies themselves have the value that Conseco wishes to obtain.
6. The Claimant has filed a Noticc of Appeal with the proper filing fee, and is
woving forward expedidously to appeal the Court’s order of April 18, 2005.
WHEREFORE, the Claimant respectfully requests chat pursuant to the B.R. 8005, the
Court enter an order staying the effece of s order of April L8, 2005,
Respectfully submiteed,

o F L,

ne opfhe attormeys for Claintamt

Juhn F. Kinney

FrrEMAN, FREEMAN & SaLzMan, P.C.
401 North Michigan Avenue

Suire 3200

Chicago, IL 60611

William L. O'Connor, #14925-22

DANN PECAR NEWMAN & KTEIMAN, P.C,
2300 One American Square

Box 82008

Indianapolis, IN 46282

Datcd: _fpard 2¢ 2005

CANAonb NDPNKYWOCONNOR U285 1.00C 2




CER ERVICE

The undersigned certifies that he served the foregoing Notice of Motion and Claimants’
Motion to Stay Order of the Court Pending Appeal by causing & copy to be sent via e-mail and U.S.
mail postage prepaid, to the following counsel for Conseco, Inc. this 26® day of April, 2005.

Anne Marrs Huber
Anup Sathy
Scott McMillin
Kirkland & Ellis
200 East Randolph Drive
Chicago, LL 60601

SR N
—
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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION E ﬁ ,u (6‘/ 9-005
Honorable Carol A. Doyle Hearing Date

Bankruptcy Case No. 02 B 49672 Adversary No.

Title of Case In Te: _Consec‘o. Inc., et al

hT)

Brief . ' .

Statement of Motion to Stay Order of the Court Pending Appeal

Motion

Names and

Addressesof John F. Kinmey : Wiltiam L. O'Connor _

moving Richard P. Campbell Dann Pecar Newman & Kleiman

counse! Freeman, Freeman & Salzman 2300 One American Square
70l R. Michigan Ave., #3200 Tndlanapolis, IR 46282

Lhicago, IL 60611

Representing  Rpllin Dick, as Trustee

ORDER

YWtor. de ndd o te reasss
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Case 1:05—cv—b3170 Document 3  Filed 05/27/2005 Page 6 of 47

, IN THE UNITED STATES BANKRUPTCY COURT
o FOR THE NORTHERN DISTRICT OF ILLINOIS
‘ ' EASTERN DIVISION

No. 02 B 49672
Chicago, Illinois
2:00 p.m,

January 26, 2005

Congeco, Inc.,

Tt St et S

‘Debtor,

TRANSCRIPT OF PROCEEDINGS BEFORE THE
HONORABLE CAROL DOYLE

APPEARANCES :

For Debtor: Mr. Tim Elliptt;

Also Participating:'- Mr. Bill O‘'Connor;
{telephonically)

Court Reporter: Jackleen DeFini, CSR, RPR

U.S. Courthouse

219 South Dearborn
Room 661

Chicago, Il. 60604.

-
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" Page?
| THE CLERK: Conseco and related
matters. ¢
. MR. ELLIOTT: Tim Eliiott, Kirkland &

Ellis, for Conseco, I think Mr. O'Connor is on the
rheone.

Mr. O'Connor, are you there?

MR. O'CONNOR: Bill O'Connor for the
trust,

THE COURT: I do have an oral ruling

to read into the record. 1 Will-telllyou what the
bottom line is, but thexe is a hiteh in the bottom
line. You both moved for summary judgment. But I
don't believe either of you has really moved for
final judgment on the claim one way or the other.
And there's really no such thing as partial summary
judgment on an issue within a claim. You can resolve
single claims in a multi-claim complaint, but you
can't get judgment on a legal issue thart resolves
less than the whole claim. And no matter how I rule
on it, the damages aren't regolved, et cetera. So
there is no basis for me to enter gummary judgment
for either party.

A lot of people do this. They file
for summary judgment. They want issves narrowed, et

cetera. Y think that's what you both are trying to
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accomplish with your motions. And certainly the way
T'm going to resolve it, I'm going to give you the
rulings that‘you want on two legal issues. I'1ll tell
You what those are and then 1I'll read wmy ruling into
the record. Just so you don't have to wait until the
ends.

I conclude that contracts are not‘
executory contracts. So on that issue I will rule in
favor of Conseco. But I alsc find that the debts are
not mutual and setoff is not appropriate. So on that
issue I am concluding in favor of the trusts. But 1
am not going to enter summary judgment for either
side. I don't think it's appropriate. I cannot rule
at this point on disallowing the ¢laim or allowing
the claim, which seems to be the issue before me, the
claims of the trusts.

| So I will read my opinion into the

record. I'm going to treat them as mcotions in

limine, which is the way courts sometimes avoid

wasting all the effort put into an issue by the
parties, as well the court. And I think in this case
the parties essentially told me that these issues are

going to decide how the parties are going to go from

|

here. 2and of course you would all haye appeal rights }

eventually. But to the extent you wanted to résolve
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it otherwise, this would give you at least the ‘
court's view on these legal issue.

h 80 with those remarks, let me just
read my opinion into the record. 1It's about fen or
11 pages, but I haven't polished it enough that I
want to put it into a wriiten opinion. So I'm just
going to réad it into the record and then you can get
a transcript of it.

This matter is before thé court on
motions for summary judgment filed by Conseco and by
owners of five life insurance policies collectively
referred to as "the trusts"™ towards whi;h Coneseco
paid premiums undex, quote, split-dollar agreements,
close quote. For the reasons I shall state the court
will treat the motions as motions in limine and
concludes that the contracts are not exegutory

contracts and that Conseco is not, entitled to set off

- amounte allegedly owed it by two former executives,

Stephen Hilbert and Rollin Dick.

Section I, Substantive Issues -
Conseco asks the court to declare that the
split-dbllar agreements are not executory coatracts
under 11 USC Section 365, and therefore that the
agreements were, by their own terms, "terminated upon

Conseco's filing for bankruptcy in December 2002.
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The trusts asgert that split-dollar ’
agreements are executory conkracts that were rejected
upon conflrmatlon of Conseco's plan, and that .Conseco
is liable for theix breach as a result of the
rejections. The trusts also seek a finding that
Conseco is not entitled to set off amounts allegedly
owed to it by Hilbert and Dick against any damages
for which Conseco may be liable on contracts

Section IT - Procedural Issue - The
problem with both motions is that either seekg fipal
judgment on an entire claim. The trusts have filed
claims‘against estate. Conseco has filed objections
to those claims, which are contested matters under
Bankruptey Rule 90314 Bankruptcy Rule 7056 applies
to contested matters andg incorporates Rule S6 of the

Federal Rules of Civil Procedure. However, summary

judgment under Rule 56 cannot be granted with respect

to a part of a single claim, See e_g., Commonwealth
Insurance Company versus‘o. Heary Tent & Awning
Company, 266 F.2d4 200, pPage 201, Seventh Circuit
1959; Ambre versus Joe Madden Ford, 881 F.Supp. 1187,

1193, Northern District of Yllinois, 1987; Quintana

;versus Byrd, 669 F.Supp. 849, 850, No:thern District

of Illinois, 1987; Capital Recdrds, Fpe. versus

Progress Record Distributing Inc., 106 F.R.D. 25, 23,
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Northern District of Iilinois, 1985.

‘ These decisions reason that Rule Sg
contemplateé'entry of a, quote, "judgment," close
quote, and Rule 54 (a) defines a, quote, "judgment, "
close guote, as an order thal can be appealed. An
order disposing of fewer than all issuves in a elaim
cannot be appealed. Sees generally Cépital Records,
106 F.R.D. at 28, 29. Rule 56 (d) provides for
findings of material facts that exist without
substahtial controversy when an entire claim cannot
be resolved, but it does not provide for a
determination of discrete legal issues that raegolve
less than the entire claim. Thexefore, the court
cannot grant a motion for summary judgment on
anything less than an entire claim.

In this case, all the facts relevant
to the tworkey legal issues addressed in the motions
for summary judgment_are undisputed. However,
neither party has aought’ a final judgment in a
specific¢ amount, nor provided the bagis for the court
Lo enter any such final judgment. Therefore, the
court cannot grant_either motion for summary
Judgment .

Courts sometime treat motions like

these as motions in limine narrowing the issues for
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trial as a way to salvage some of the work the
pﬁ:pies-and.the court have done. 3ee e.g., Chemical
Waste Management versus Sims, 939 F. Supp. 599 at
bpage 602, Northern District of Illinois, 1996.
Because neither Party has raised the issue of whether
summary judgment may procedurally be granted here,
and because the parties have indicated that ruling on

the two key issues raised in the motions may result

' in resolution of the claime objections, the court

will treat the motions for summary judgment as
motiéns in limine.

Section III - Undisputed Facts

The following are undisputed facts
taken from the parpies' briefs and 7056-1 statements
of facts. In 1998 Conseco agreed to contribute
premiums towards lifé insurance policies under which
Stephen Herbert and Rollin Dick, Conseco's CEo and
CFO at the time, and their spouses were covered.,
Five life insurance policies, (four for Hilbert and
one for Qick) worth between $10 and $25 million each,

wére executed with five different insurance

companies. The duties to pay for these policies were

set forth in five nearly identical.split—dollar
agreementsa executed by Conseco, Hilbert and Dick andg

the owners of the policies, (the trusfé). Hilbert
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and Dick each created independent trusts that are the
owners and benefididries of the life insurance
policies. fﬁesa trusts filed claims in Conseco's
bankruptcy. Comseco has objected to the trusts'
claims.

Under the split-deollar agreements,
which are governed by Indiana law, Conseco agreed to
pay annual premiums towards Hilbert's and Dick's life
insurance policies. The policies state that
Conseco's payment was an, guote, "employment benefit®
for Hilbext and Dick and was made due to the
Conseco's, quote, "degire to continue to retain
{their) services," close quote.,

Paragraph €, Hilbert and Dick or the
trusts were also required to pay a portion of the
policy premiums, but Conseco determined the amount
due from employees under applicable tax law,
collected the péyment, and forwarded the full payment
to the insurance companies. ‘

The insurance policies provided that
upon the death of either the employee, or both the
employee and his wife, quote, *“the corporation,
(Conseco}, an& ?he owner shall cooperate to take
whatever action is necessary‘to collegt the death

benefit. The corporation shall have the ungualified
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right to receive a portion of such death benefit °
equal to the total amount of the premiums paid by

ic.» Parag:éph 6(b). Upon the death of the

employee, and in mogt cases his wife, the death
benefit would pay to the Proper trust fund. The
insurance company would then reimburse Conseco for
its premium payments. The, quote, "sole right, "
close quote, of Conseco was "to be repaid the amounts
which it had paid toward the premiums on the policy,*®
close quote. Congeco itself had "no incidents of
ownership." Agreement paragraph 2(a). Consgeco also
obtained a collateral assignment of each pelicy from
the trusts to ensure that it would receive
reimbursement for its premium payments.

Bach split-dollar agreement also
specified that it would terminate if either Conseco
went bankrupt or if the employee or ownex failed to
pay Congeco a share of the premiumns. Pgragraph 7.
Upon termination‘of thé split—dollér agreeﬁent, the
owner of the policy had the option of purchasing the
policy from Conseco (and thus releasing the
collateral assignment) by reihbursing Conseco for its
payments towards the policy. If, within 60 days, the

owner did not exercise this option to purchase the

policy, Conseco had the choice of either becoming the
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ownex of the policy or surrendering the policy and '
taking reimbuxrsement from the proceeds. Agrethent
paragraph 8:‘

Conseco stopped waking payments on the
insurance policies in December 2001, one year before
it filed for bankruptcy. The employees or the trusts
continued to make payments on the policies. The
employees (Hilbert and Dick) and the trusts have each
filed claims in Conseco's bankrupﬁcy and allege that
Conseco is liable for breach of the split-dollar
agreements. Conseco objected to these claims on a
number of grounds, ineluding that the split-dollar
agreements were non-executory contracts that had
terminated when Conseco filed for bankruptcy in
December of 2002.

Prior to Conseco's filing for
bankruptcy, Hllbert and Dick also participated in
Conseco's Director and Officer (D&0O) Loan Program.
This program allowed certain employees to borrow
money in order to purchase Conseco stock. The loans
were due to be paid on December 31, 2003. However,
the loans became due on the day that Conseco filed
for bankruptcy (December 17 2002) becéuse bankruptcy

was an, quote, "event of default,* close guote, under

the loan documents. Conseco has satisfied its
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guarantee of the loans and now contends that it is
subrogated to the lehder banks' rights under the
notesg to coiiect what is owed from Hilbert and Dick,
and others.

Section IV - The Split-Dollar
Agreements are not Executory Contracts

Conseco seeks a ruling that the
split—doliar agreements are not executory contracts.
The court concludes that the agreements are not
executory contracts as a matter of law.

The characterization of the agreements
is important because the clause terminating the
split-dollar agreements upon-Conseco's bankruptcy
will be given effect only if the agreements are not
classified as executory contracts. Section 365 of
the Code provides, in part, that, quote,
"Notwithstanding a provision in an executory
contract...an executory contract...may not be
terminated...atlany time after the commencement of
the case solely because of a provision in such
contract..;tﬁat is conditioned on...the commencemert
of a case under this title."” That is the and of the
quote,

-If the agreements are deemed executory

contracts, the termination clause is ineffective and

e
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Conseco must either accept or reject the contracks i
after filing for bankruptcy, and would be liable for
breach if iélchose to reject them. 3 Collier on
Bankruptcy 365.09 (15th ed. revised 2000); in re
Crippin, 877 F24. 594 page 597, 1989. The trusts
drgue that the agreements are executory contracts and
that Conseco therefore is liable for rejecting and
breaching them.

The bankruptcy code does not define
executory contract. The Seventh Circuit defines an
executory contract as one where, quote, *"significant
unperformed obligations remain on both sides, " ang
adopts the Countryman definition: An executory
contract is one where, quote, "the obligation of both
the bankrupt and the other party are so far
unperformed that the failure of either to complete
performance would constitute a material breach
excusing performance of the other," close quote.
Mitchell versus Streets (in re Streets & Beard Farwm
Partnexrship), 882 F2d. 233, 235, Seventh Circuit,
1989, citing Vern Countryman for Executory Contracts
in Bankruptcy, part I, 57 Minnésota Law Review, 439,
60,'1974; see also Enterprise Gas Systems versus
United States; in re Columbia Gas Systems, 50 P.3d

233, 240-241, Third Circuit, 1995. Therefore if any

RN B
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of the parties' duties is deemed immaterial, then the
contract is not executory.

h The determination of the materiality
of an obligation is a, quote, "question of fact
involving inguiry into whether the breach worked to
defeat the bargained-for objective of the parties or
caused dispfoportionate prejudice to the
non-breaching party, whether custom and usage
congiders such a breach to be material, and whether
the allowance of reciprocal nonapefformance by the
non-breaching party would result in an unreasonable

and unfair advantage to either party," close quote,

-Morton versus Arlington Heights Federal Savings &

Loan, 836 F.Supp. 477, 482, Northern District of
Tllinois, 1993, c¢iting Heritage Bank & Trust Company
versus Abdnor, 906 F.2d 292, 301, Seventh Circuit,
1990. '

In this case, the failure of the
employees or the trusts to perform under the
agreements would not constitute a material breach of
the agreements. The employees' duties were to pay
their share of the premiums to Conseco, and the
trusts' duties were to pay the employees® shére of

premiums if the employee failed to pgy and to

cooperate with Conseco to collect death benefits.
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First regarding the premiums, the agreements provided I
thidc if the employees and the trusts failed to pay
their share'bf the premiums, the'agreements would
terminate unless Conseco elected tep pay their share-
of the premiums. If Conseco so elected, it would
recover that premium when the policy proceeds were
eventually paid to the truéts in the same way that it
would recover all other prewmiums it paid. If Conseco
elected not to pay the employees' and trustsg’® share
of the premium, Conseco could not sue the employees

or the trusts for material breach. Instead, the

" contract would simply terminate automatically. This

is entirely consistent with the purpose of the
contract, which.was to provide an employee benefit to
Hilbert and Dick. If the empleoyee and the trusts
chose not to take advantage of the benefit offered,
Conseco would have no reason to force the benefit
upon them.

The second obligation of the trusts,
to cooperate upon the death of the insureds, is
insignificant. The agreements do not enumerate any
gpecific duties the trusts wmust perform nor any has
any reason been presented that anything other than

proof of death is necessary to colleet on the

‘policies. Conseco had a collateral assignment on the
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‘Page 15
proceeds of the policy ensuring that it would be '

reimbursed for premiums paid. The trusti' duty to
cooperate wéé ministerial at best, provided no real
valye to Conseco, and did not make the contracts
executory in nature. See €.9., Sparks versus Sparks,
206 BR 481, 488, Northern District of Illinois, 1997,
(ex-expose’s obligation to execute documents
necegsary to carry out intent of ante-nuptial
agreement not waterial); Enterprise Energy Corp.
versus United States, (in re Columbia Gas Systems) S0
F.3d 233 at 238-45, Third Circuit, 1995. Thus,
applying the traditional waterial breach test, the
agreements are not executory contracts.

Courts have also described executory
contracts in more practical terms as providing a
potential benefit to the estate that can'only bea
obtained at the cost of debtor's future performance
under the contract. Bas Judge Wedoff has noted, "The
background and purpose of section 365 indicate that
'executory contracts' are those that present the
estate with a 'mixed blessing' - potential
contractual benefits that cén only be obtained at the
cost. of the debtor's performance under the contract.n
In re Resource Technology Corporatiom, 254 BR 215,

222, Bankruptey, Northern District of TIllinois, 2000.
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(citations omitted.) If there is no potential benefit
to the estate from the contract, then the non-debtor
simply has é‘prepetition c¢laim arising from the
debtor's failure to complete the contract. Id. at
223. See also Enterprise Enexrgy, 50 F.3d at 238,
quote, "executory contracts are best recognized as a
combination of assats and liabilities to the
bankruptcy estate." Sparks versus Sparks, 206 BR at
489 ({contract not executory'where obligation of
non-debtor was "of no material importance to the
debtor or the estate.") Hilbert's and Dick's
employment had been terminated by Conseco before it
filed for bankruptecy, s8c the contracts were no longer
serving Conseco's stated purpose to “continue to
retain theilr services." Thus, any possible benefit

to Conseco from the contracts no longer existed at

.the time Conseco filed its bankruptcy petition, which

is the relevant date for determining whether the
contracts were executory. ' Enterprise Energy, 50 F.3d |
at 240. Looked at from this perspective, the
égreements clearly are not executory as they provide
no future benefits whatsoever to Conseco and provide
benefits solely to the formér-employees and their
trusts.

-
-

The trusts' arguments tc the contrary
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are unconvincing. First, the trusts assertéd that :
insurance contracts .are necessarily executory. While
this may be true as a general principal, it is
irrelevant becauge the agreements at issue are not
insurance contracts. They are contracts to share the
cost of insurance policies. Next,.the trusts argue
that Conseco's failure to pay the policy premiums -
constitutes a material breach. Although this may
also‘be true, it does not resolve the question of
whether the contracts are executory. The trusts may
simply have a prepetition claim against the estate
for prepetition premiums Conseco failed to pray before
the termination date.

Finally, the trusts' argument that
"even if the split-dollar agreements were not

executory countracts and could have been terminated

upon: Conseco's bankruptcy filing, Conseco's breach of |

the contracts prior to filing its Chapter 11 petition |
negated its ability to enforce the termination
clause" is similarly without merit. {Response, page
17.) While it is true that "a party first guilty of
a material breach of contract may not maintain an
action against the other party or seek to enforce the
contract against the other party,® clpse quote,

Conseco is not seeking to enforce the contract
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against the trusts. Licocei versus Cardinal
Asgociation, 492 NE2d. 48, 52. Comseco rieed not,
guote, "enfafce" close quote, the termination
pravision because the Agreements prowide that thay,
quote, "shall terminate...without noticé, upon the
occurxence of... bankruptcy of the corporation.”
Agreement paragraph 7. Termination of the
split-dollar agreements was automatic once Conseco
sought Chapter 11 protection, not an option that
Conseco need exercise. Because the court has

determined that the agreements are not executory

‘contracts under section 36% of the code, the

termination clause was effective upon Conseco's
bankruptecy filing.

Section V - Conseco Cannot Set Off
Amounts Owed to it by Hilbert and Dick Against Its -
Obligation to Pay Policj Premiums

The trusts have moved for summary
judgment on the issue of Congeco's liability for
breaching the splig-dollar agreements. The.trusts
assert that (1) the termimation clause is
unenforceable because the agreements are executory
contxacts; (2) Conseco's rejection of the "agreements
does not free it of liability; and, ¢3) Conseco is

not entitled to set off amounts owed to it by Hilbert

R R e S T g ena.
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and Dick because there was no mituality between the |
debts. The firSt two of theSe arguments are moot in
light of the court's decision that the agreements are
not executory in nature.. Because the split-dollar
agreements are not executory contracts and were
terminated automatically upon Conseco's bankruptey
filing, there was no need for Conseco to reject the
agreements and therefore nd.damages resulting from a
breach upon rejection.

Regarding the question of Conseco's
right to set off the debts of Hilbert and Dick
against amounts it may owe to the trusts for unpaid
premiums, the court concludes that no right to set
off exists becapse:the debts axe not mutual. Section

553(a) of the Code provides that, quote, "subject to

- several exceptions, a creditor may off set a mutual

debt - owed by the creditor to the debtor, and: the
debtor to creditor - that arose before the
commencement of the case," close quote. In re Meyer
Medical Physicians Group, Limited, versus Health Care
Service. (In re Meyer Medical Physicians Group, 2004
Westlaw 2109986 at *1, Seventh Circuit, Septamber 23,
2004.) Mutuality is satisfied “when the offsetting
obligations are held by the same par;}es in the séme

capacity, (that is as obligor and obligee*.) 1Id. at

-

R
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*2 (guoting in re Doctors Hospital of Hyde Park, 337

F.3d 95I, pagé 985, Seventh Cireuit, 2003.) Indiana
law similar1§ reéuires that debts be mutual in order
to be set off against each other. See e.g,, First
Bank of Whiting versus Samocki Brothers Trucking
Company, 509, NE 24. 187, 1388-99 (Ind. Ct. App.
1987); Teeters versus City National Bank of Auburmn,
14 NE2d. 1004, 1005 (Ind. 1938.)

In this case there is no mutuality and
therefore no setoff available batween the debt
allegedly owed to Conseco by its employees and any
damages owed to the trusts by Conseco because the
parties to each debht are not the same. While Conseco
is correct that the split-dollar agreements were
entered into to benefit the employees, the contracts
created a duty by Conseco to pay insurance premiums
for the benefit of the trusts and the employees until
the agreements were terminated orxr the insureds died.
The trusts therefore have an independent if not
exclusive basis for suing Conseco for damages. The
trusts and the employees are not the same entities.
Setoff of the employges' debts against possible
damages owed to the trusts is therefore
inappropriate. "~

Section VI - Conclusion
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For all the reasons stated, the court
cofscludes that the splitr-dollar agreements ertered
into by Conseco, Hilbert, and Dick, and the trusts,

are not executory contracts within the neaning of 131

USC 365, and were automatically terminated when
Conseco filed its bankruptcy petition.
The court also concludes that Conseco

is not entitled to set off amounts owed it by Hilbert q

and Dick against damages it may owe on the
split-dollar agreements to the trusts. .Therefore,
the court grants both motions, which it treats as
motions in limine with respect to these issues, and
no evidence need be presented at trial on those
issues.

That's the end of my long opinion.
I'm not sure where you think we go from there. At
least Mr. Elliott was exXpressing suxprise that I
wight not think I could enter summary judgment on
these motions. T don*t know if you have changed that
view aftex listening to my long, long opinion or not.
But I just don't see how I could resolve -- I could
enter a judgment ruling on these two issues that I
thought were not the subject of any controversy over‘
the facts. .

MR. ELLIOTT: I don't know that I was.

= -
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expressing surprise. I rthink what I have been txrying
to think through after you told us what your rulihgs
were 1is what's left and what's the next step. I
think, and maybe this is our fault for beéing unclear
on the papers, I think therxe is nothing left once you
rule on the issue of executoriness, once you rule the
contracts are not executory. Bill might disagree
with that, I'm not sure.

THE COURT: Right,

MR. ELLIOTT: I think it makes sense
for Mr. O'Connor and I to speak in the next few days.
I understand that we may have a date before you on
the 7th of February? If that is the case -- I was
told it was. I spcke with Bill this morning on that.

THE COURT: Okay,

MR. ELLIOTT: We seem to think there
may be a date. I think we should speak and then come
back and have a status on the 7th of February.

THE COURT: Okay.

MR. ELLIOTT: My sense is to the
extent there ére issues, I'm not sure there are, they
may be small enough we can hash through them and come
to you with something that's stipulated by then.

MR. O'CONNOR: If we are aealing with

motions in limine, then they're not final rulings

w h
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until, you know, evidence is either, you know,
admitted or excluded in an actual trial.
| You and I can try to work out a way to

get this the quickest way to a final zuling. Then ¥
can deal with it.

THE COURT: X think that's correct .
That was the problem. I didn't feel that by ruling
on these two issues I could enter a final Jjudgment
that was appealable.

MR. ELLIOTT: We wmay then just simply

have not presented you with enough to get you there,

T think all counsel should and will talk. We'll

tigure out where we are.

THE COURT: Okay.

I don't have anything on the 7th.

THE CLERK: The 9th is the omnibus
hearing.

| THE COURT: You could put this on the
agenda for 11:00 on the 9th.

MR. ELLIOTT: Why don't we put it on
the agenda as a statug hearing. If, as I hope, we
come up with some way to resolve this to a finmal
judgment prior to that timé, wé'll file the
appropriate papers. "

THE COURT: That's fine. And your
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IN THE UNITED gTATES BANKRUPTCY COURT
NORTHERN DISTRICT OF ILLINOIS

CONSECO, INC.,

EASTERN DIVISION

et al., } No. 02B49672
y Chicago, Illinois
y April 13, 2005
Debtors. y 11:00 a.m.

TRANSCRIPT OF PROCEEDINGS

BEFORE THE HONORABLE CARQL A. DOYLE

APPEARANCES:

For Dabtors:

For Trustee:

Also present:

Mr. Stephen Hackney;
Mr. Roger Higglins;

Mr. William Ot Connox;
(Telephonically)

Mr. Micah Marcus;
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THE CLERK: Conseco, Inc. and Conseco Finance
Corporation. ‘

MR. HACKNEY: Good morning, Your Honor.
Stephen Hackne? on behalf of the reorganized debtors.

THE COURT: Good morning. Let's see, let me
find that agenda. I just, of course, got amended
agendas, but luckily they are shoxrt today, for |
everyone's benefit. Okay. So, the first thing is the
split-dollar issue.

MR. HACKNEY: I think you should have someone
on the phone.

THE COURT: Right. Mr. O'Coennor, are you oil
the line?

MR. O'CONNOR: Yes, Your Honor. William
O'Connor for Rollin Dick, as trustee.

THE COURT: Good morning. I do have a ruling
on that. I'm going to orally rule on the motion, the
renewed motion for summary judgment, and it's not going
to be as painful as the last one. 1It's only three or
four pages long, but T think everything else isn't going
to take real long. BAm I right?

MR. HIGGINS: That is correct, Your Honor.

THE COURT: Okay. -
MR. HIGGINS: There is nothing opposed either

in the Conseco or the Conseco Finance —-
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THE COURT: All right.

MR. HIGGINS: Roger Higgins.

MR. HACKNEY: If it's more convenient, I
wouldn't mind if you wanted to pass it.

THE COURT: Okay. Well, let's hold -- the
microphone is really projecting voices today, so I will
try not to break anyone's eardrum.

I'1l tell you what the ruling is. I'm
going to grant the renewed motion for summary judgment
and disallow the claims, but I've got my reasons fox
that just.so you're not held in suspense. I'll put
those reasons on the record at the end of the hearing
today, which I hope will only be another maybe 1.0
minutes or so.

So, Mr. O'Connor, if you'll hold on,
we'll come back to the split~deollar issue.

| MR; Q' CONNOR: Thank you, Your‘Hoﬁor.

MR, HACKNEY: Very well, Your Honor.

THE COURT: Is there anything else,

Mr. Hackney? Are all of the claim objection issues just
continuing?

MR. HACKNEY: I'll turn that over Lo my
colleague. -
THE COURT: ©h, ockay.

MR. HIGGINS: Your Honor, Roger Higgins for
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With respect to the remaining claims

Conseco.

against the reorganized debtors, all of those are

-continued.

THE COURT: Okay.

MR. HIGGINS: And we would then turn to the
conseco Finance, or the CFC estate agenda.

THE COURT: Right.

MR. HIGGINS: The objections to the Comins'
claim has been continued. The Calvary matter has also
been continued. We have == and this is where we have a
slightly amended agenda.

PHE COURT: By the way, cah I just say, I
know probably the Comins' counsel is not on the line, I
think I've read that a couple of times, you know, as you
get -- I think it's always sort of said that it's going
forward and'thén'at the last minute it gets changed to
continued. And I'm all for having you work it out, but
lest it get, you know, six months down the road and then
all of a sudden you, you know, do not at the last minute
change it to continued, let me just state that mediation
might be an appropriate result to the extent that the
parties don't work it out. -

If you want to work it out without

mediation, great. Otherwise, that was caertainly my
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thought in reading this is if you don't work it out,
then I might well decide that is something that 1 don'f
need to decide and just let the mediator continue with
whatever was sgarted. So, I just wanted to plant that
seed.

MR. HIGGINS: Thank you, Your Honor.

THE COURT: Okay.

MR. HIGGINS: With respect to the CFC agenda,
there were a number of claims for which there were going
to be stipulations entered. Those have all been —-
those objections have gll been withdrawn. The matters
have been resolved.

THE COURT: Okay.

MR. HIGGINS: So the Martinez claims, the
objections there have been continued until the May 18th
hearing. All of the other omnibus objections, other
than the fifty-second omnibus objectién,'have been
continued, including Lois on page three. With fespect
to the fifty-second omnibus objection, Your Honor, we
would request that the court enter an order disallowing
all the claims for which there were no responses filed.

THE COURT: Okay. Well, as I think I've been
saying in this case and I've sure been.§aying in others,
first of all, I don't want to expunge anything. I think

that's stil) in the order. There's no such thing as
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expunging something from the record. 1It's on the -
record. All you can do is disallow it. And, you
really, everybpdy should get out of the habit of saving
that. The clefk is not empowered to expunge anything
from the record. So I am not going to order the clerk
to do that. Bnd he ignores it anyway, of course,

because he should because it just means that I haven't

gone through and scratched it out of every order. But I

don't think any clerk of court anywhere in the country
can expunge a claim. So that's just a nitpicking issue.
The second issue, a little more
substantive, is I'm not willing to disallow claims based
on the fact that there is pending against the claimants
an avoidance or recovery action under 547, et cetera.
80 that is one of the grounds for disallowing these
claims, so I dén't want to do that.

MR. HIGGINS: HWe would be happy to aménd the
order, Your Honor, reflecting that any claims where
there was a section 502(d) objection, we would continue
those. And we will have the others disallowed.

THE COURT: Right.

MR. HIGGINS: There were a number of others.

THE COURT: Okay. Until such time as they're
resolved, whether by default judgment or otherwise.

MR. HIGGINS: Yes.
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1 THE COURT: But I'm not willing to disallow

2 them at this point based on the fact that there's simply
3 a pending but not resolved avoidance action. Okay. So
4 other than that, then I think I'd be willing to sustain

5 the claim objections and disallowed claims as to which

TR RTR A

6 no party, none of the claimants have filed a xresponse to
7 the fifty-second omnibus objection.
8 MR. HIGGINS: And that is, Your Honor, the

] last of the omnibus objections.

T T o R A P A T A T Y

10 THE COURT: I heard that this morning. That
11 was certainly good news,
12 MR. HIGGINS: Now we're down to what we might

13 call the tough nuts, and we're --

14 THE COURT: All right,

15 MR. HIGGINS: -- working through each of

16 those as dquickly and expeditiously as we can.

17 THE COURT: All right. So if you provide

18 orders con the fifty second omnibus objection, I'll sign
19 those.

20 MR. HIGGINS: Thank you, Your Honor. We will

21 pass those up to your clerk this afternoon.

22 THE COURT: Okay. Is that it then?

23 MR. HIGGINS: That is all we-have -~
24 THE COQURT: COkay, great.

25 MR. HIGGINS: I yield the podium to
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Mr. Hackney.

THE COURT: Okay. All right. Well, as 1
said, I've got_a pretty short opinion I'm just going to
read into the record. Bnd the bottom line is I am going
to disallow the claims of the trusts with respect to the
split-dollar agreements.

You can sit down, Mr. Hackney.

MR. HACKNEY: Thank you, Your HoOnor.

THE COURT: ‘There is no reason to keep
standing.

MR. HACKNEY: I appreciate that.

THE COURT: All right. This is my oral
ruling.

Oon January 26, 2005, the court
previously ruled on the motions for summary Judgment
filed by Conseco, Inc. and the owners of five life
insurance policies, colleétiﬁely referred to as "the
trusts,™ with respect to the trusts' claims under
certain contracts to pay insurance premiums that are
referred to as "split-dollar agreements.”

The court previously concluded that the
agreements are not executory contracts and that they
terminated on the date Conseco filed its bankruptcy
petition, December 17th of 2002. The court also

concluded that Conseco did not have the right to set off
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amounts owed it by Hilbert and Dick against any
obligation to pay policy premiums. But based on my
ruling today that issue is moot, in any event.

' The court cancluded, however, in ruling
on the motions for summary judgment that it could not
enter summary judgment on Conseco's motion because all
issues relating to the objections to the claims could
not be resolved. On February 8, 2005, Conseco filed a
renewed motion for summary judgment on claims relating
to split-dollar agreements. The court set a briefing
schedule which required a response by March llth, and a
reply by March 25, 2005.

The trusts' response was not filed
until two weeks later after the date on which it was
required, March 23rd, and no motion to extend time to
file the brief was filed until much later, on Ap;il
11th. That motion was noticed for presentment |
apparently at the next omnibus hearing date in May,
although I note that the amended agenda for today that
was handed to me moments before I walked out into the
courtroom lists that motion, I believe, as being heard.
Let me see exactly what that says. It lists Rollin
Dick's motion for leave to file summary judgment
response brief on the agenda for today.

The court has read the motion for leave
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to file the brief late, even though I didn't believe it :

was on the agenda for today, because the court was
considering st;iking the late-filed brief; but the court
has concluded not to strike the brief. The court

admonishes the parties, however, not to engage in

revisions to briefing schedules without leave of court.
The parties have apparently been generous in granting
extensions to each other in this matter, but while the

parties may tell each other that there is no rush, no

reason to rush to get a brief filed on time, they do not
have authority to change the schedule. If parties want
to change the briefing schedule, they are urged to come ' r

to an amicable agrecement, as they apparently did here,

but then they are obliged to bring a motion to extend
time to see if the changes fit within the court's
schedule. That motion should be brought before the
brief isldue, not affef the brief is due énd not after
the brief has already been filed late.

In light of the circumstances, the
court will not strike the brief of the trusts, but in
the future it may do so if a motion to extend time is
not filed before a brief is due. While I am open to
changes to scheduling to accommodate other professional

and family commitments, you may not grant them to

yourselves without seeking leave.
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On to the merits. The court has
considered the briefas filed and has concluded that there
is no genuine issue of material fact and that judgment
should be qraﬁfed as a matter of law in favor of Conseco
with respect to its objections to the claims. The
claims will therefore be disallowed.

The trusts concedes the basic facts in
their brief at page three. If the contracts terminated
on the date Conseco filed for bankruptcy, then the
trusts had 60 days in which to exercise its option to
retain a release of the collateral assignment. After
the expiration of this 60-day period, Conszeco then had
the option to either, one, request that the trusts
execute documents to transfer the interests of the
trusts in the insurance policies to Conseco or, two, to
exercise its ;ight to be repaid the premiums that it
paid from the cash value of the life insﬁrancé policies
owned by the trusts. In other words, either way, the
trusts no longer had the right to be paid any benefits
under the policies.

As I concluded in my opinion issued
January 26, the contracts terminated automatically on
the petition date. Although the trusts_ seek to reargue

that motion, there is no such thing as a motion to

consider a ruling on a motion in limine. There is only
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a right to move for reliefl from judgment under
Bankruptcy Rule 9023. No judgment has yet been entered,
so there is no procedural basis for the motion to the
extent it is a.ﬁotion to reconsider. In any event, the
court rejects all of the trusts' arguments regarding the
igsues decided in the court's January 26th ruling and
stands by that ruling. Therefore, because the trusts
failed to act within 60 days of the filing of the
bankruptcy petition on December 17, 2002, it is
undisputed that the trusts have no rights to the
policies. Therefore, whether Conseco failed to pay any
premiums prior to that date did not cause any damage to
the trusts.

Apparently recognizing that they do not
have valid claims under the split-dollar agreements if
its terms are applied, the trusts make two arguments;
that Conseco waived its right by failing to act in time
and that it cannot enforce the contract because it
breached it by failing to pay premiums before it filed
for bankruptcy in December, 2002. Neither argqument is
persuasive.

First, with respect to waiver, the
trusts presents no case that supports wpiver in these
circumstances. In addition, they present no evidence as

is required in resgponding to a motion for summary
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judgment demonstrating a need for trial on this issue.
Under the uncontested facts, the court finds that there
was not a waiger by Consecn. The contract contains only
a time limit on the trusts for acting in the event of a
termination of contract, not a time limit on Conszeco.
The parties have been disputing whether the contracts
terminated upon Conseco's bankruptcy filing for several
years, and the court is not willing to find a waiver in
these circumstances. The trusts' citation to time
limits in real estate contracts is inapposite.

Second, the court rejects the argument
that Conseco cannot enforce a term of a contract it
breached. The court previously rejected this argument,
saying that the contract simply terminated under its own
terms, and Conseco is entitled to the policies, whether
to maintain them for their gwn benefit or té surrender
them and reéeive the premiums it paid from the cash ”
value. The trusts have not argued or established in any
way that the cash value exceeds the amount of the
premiums paid by Conseco, so they have failed to
eatablish a valid claim against Conseco. Conseco's
renewed motion for summary judgment will be granted and
the court will disallow each of the trusts' claims

agalnst the estate.

So that's my ruling., We'll enter an
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order. It should probably just say for the reasons
stated on the record in open court these claims,
identifying them by number, et cetera, as well as who

the claimants afe, are disallowad. And then that will

be the final order in the case, basically functioning as

a final judgment order. All right.

MR, O'CONNOR: Thank you, Your Honor.

THE COURT: You're welcome. And I guess as a

technical matter, I will grant the motion to file the

brief late, even though it wasn't properly noticed or

filed on time but, obviously, I've considered the merits

that were argued in the response brief.

MR. O'CONNOR: I appreciate that very much,
Your Honor. I apologize for having been the cause of
that confusion.

THE COURT: That's okay. All right.

MR. HACKNEY: Thank you.

THE COURT: You're welcome. All right,

thanks everyone.

oD “fe

Page 14

this ruling at this point deals only with the claims of

Rollin Dick as trustee. Is that correct? |
MR. HARCKNEY: It's my understanding that is

correct. Howe%ér, I'11 caveat that somewhat by saying

I'm not an expert in the Dick settlement.
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order. It should probably just say for the reasons
stated on the record in open court these claims,
identifying thgm,by number, et cetera, as well as who
the claimants éfe, are disallowaed. And then that will
be the final order in the case, basically functioning as
a final judgment order. All right.

MR. O'CONNOR: Thank you, Your Honor.

THE COURT: You're welcome. And I guess as a
technical matter, I will grant the motion to file the
brief late, even though it wasn't properly noticed or
filed on time but, obviously, I've considered the merits
that were argued in the response brief.

MR. O'CONNOR: I appreciate that very much,
Your Honor. I apologize for having been the cause of
that confusion.

THE COURT: That's okay. 2l1ll right.

MR. HACKNEY: Thank you. |

THE COURT: You're welcome. &all right,
thanks everyone,

MR. O'CONNOR: Oh, and one point of
clarification. Mr. Hackney? Is counsel for Conseco
there?

MR, HACKNEY: Yes. ~

MR. O'CONNOR: I believe that Lawrence Dick's

claims have been resolved between the parties and that
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this ruling at this point deals only with the claims of
Rollin Dick as trustee. Is that correct? |

MR. HACKNEY: TIt's my understanding that is
correct. Howeﬁér, T'll caveat that somewhat by saying
I'm not an expert in the Dick settlement.

MR. O'CONNCR: Okay,

THE COURT: Okay.

MR. MARCUS: With the further caveat --

MR. OT'CONNOR: Thank you, Your Honor.

THE COURT: Mr. Marcus is stepping up, too.

MR. MARCUS: Micah Marcus, Your Honor, on
behalf of -- it is my understanding that actually that
claim was disallowed pursuant to that settlement.

THE COURT: Okay. I knew it had been
resolved. So =- well, I wasn't sure how. So I will
leave it to you-all. What the debtor should do is,
debtor or whatever we'ré caliing Coﬁseco now, is to
prepare an order and run it by Mr., O'Connor and make
sure that everyone is in agreement with the language
although certainly not with the ultimate conclusion.

MR. O'CONNOR: And, Your Honor, for a date of
entry, will that be the date that the written order is

entered or is it this date? -

THE COURT: I'm not sure exactly what you

mean, but what happens is they submit an order, I sign
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it. And it's considered entered not on the date I sign
it but on the date it's actually entered in the docketl
Sc that's the date you need to look out for.
MR.‘O'CONNOR: Okay. Thank you, Your Honor.
THE COURT: Exactly what date that is I'm not
sure, what that will turn out to be, but that's the one
you need to be concerned with.
MR. MARCUS: Thank you.
THE COQURT: COkay, thanks.
MR. HACKNEY: Thank you, Your Honor.
MR, Q'CONNOR: Thanks.
(Which were all the proceedings
had in the above-entitled cause

as of April 13, 2005.)

I, Barbara A. Casey, do hereby
certify that the foregoing is
a true and accurate transcript
of proceedings-had in the
above-entitled cause.
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