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A IN THE UNITED STATES DISTRICT COURT 00 g 4 2106 .
NORTHERN DISTRICT OF ILLINOIS L/

MICHAEL W. DOBBINS

United States of America ex rel. CLERK, U.S. DISTRICT COURT

Mehnt! Chigra [K-€3030

Chull e 2nd prisem el ) 06CV1845
PETITIONER JUDGE BUCKLO
MAG. KEYS

,/K?O@e-r* = /MAJWMMM
(Warden, Superintendent, or authorized
person having custody of petittoner)

RESPONDENT, and

(Fill in the following blank only if judgment
attacked imposes a sentence to commence in the

future)

Case Number of State Court Conviction:

79 CR 28042

ATTORNEY GENERAL OF THE STATE OF

Tlinere

(State where judgment entered)

L R i

PETITION FOR WRIT OF HAREAS CORPUS -- PERSON IN STATE CUSTODY
Orreatt lovrt-2¥ Cosle o "‘f)’;

I. Nare and location of court where conviction entered:

Ia"/.‘nmi

-~
2. Date of judgment of conviction: J -'lf; y &, 00

3. Offense(s) of which petitioner was convicted (list ail counts with indictment nurabers, if known)

hdﬂar IRVALI vt mrndd qﬁ‘rmjw‘ ﬁ‘rtf*dﬁjf\'r ool

4. Sentence(s) imposed: Iéj(n.q_ o Lach corvitHin, (oncurre #

5. What was your plea? (Check one) (A} Not guilty { )
(B) Guilty %)
(C) Nolo contendere { )

If you pleaded guilty to one count or indictment and not guilty to another count or indictment, give details:
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4 PART I -- TRIAL AND DIRECT REVIEW

1. Kind of trial: (Check one): Jury { ) Judge only ( Vf

2. Did you testify at trial? YES ( ) NO (e

3. Did you appeal from the conviction or the sentence imposed? YES ( ) NO (+)
(A) If you appealed, give the

(1) Name of courl

(2) Result:

(3) Date of ruling.

(4) Issues raised:

(B) If you did not appeal, explain briefly why not:

4. Did you appeal, or seek leave to appeal, to the highest state court?  YES () NO (W
(A) If yes, give the

(1) Result

(2) Date of ruling:

(3) Issues raised:

(By If no, why not:
5. Did you petition the United States Supreme Court for a writ of certiorari? Yes () No (\/)/

If yes, give (A) date of petition: (B) date certiorari was denied:




+ PART II -- COLLATERAL PROCEEDINGS

1. With respect to this conviction or sentence, have you filed a post-conviction petition in state court?

YES (v) NO ()

With respect to each post-conviction petition give the following information (use additional sheets if necessary):
Crreect lpuvto ¥ Cook (o aty Ll ass

Seppfomber /7, o0 %

A, Name of court:

B. Date of filing:

saebechve RCLIS FAne OF Q)Hﬂﬁﬁ’; fhﬂ-ﬂﬁdfu’ e ot

¢, Issues raised:

M'rmnda wenirge, Wﬂ'nﬁ‘/;;/{y Aagprrred £ g hoal Gh by witmass

D. Did you receive an evidentiary hearing on your petition? YES () NO (¥

E. What was the court’s ruling? Ak miccel

F. Date of court's ruling: Dt cember /3,202

G. Did you appeal from the ruling on your petition? YES {"S NO ( )
a4 b rmed

@/ /&W

H. (a) Ifyes, (1) what was the result?

{2) date of decision:

(&) If no, explain briefly why not:

I.  Did you appeal, or seek leave to appeal this decision to the highest state court?

YES (X) NO ( )
(2) If yes, (1) what was the result? Aesird leare h W /
Y 29/05

(2) date of decision:

(b) If no, explain briefly why not:




-~ 2. With respect to this conviction or sentence, have you filed a petition in a state court using any other form of post-
conviction procedure, such as coram nobis or habeas corpus? YES( ) NO (L

A. If yes, give the following information with respect to cach procecding (use separate sheets if necessary):

1. Nature of proceeding

2. Daie petition filed

3. Ruling on the petition

3. Date of ruling

4. If you appealed, what was
the ruling on appeal?

5. Date of ruling on appeal

6. If there was a further appeal,
what was the ruling ? _

7. Date of ruling on appeal

3. With respect to this conviction or sentence, have you filed a previous petition for habeas corpus in federal court?
YES ( ) NO (19

A. [If yes, give name of court, case title and case number:

B. Did the court rule on your petition? If so, state

(1) Ruling:

(2) Date:

4. WITH RESPECT TO THIS CONVICTION OR SENTENCE, ARE THERE LEGAL PROCEEDINGS PENDING
IN ANY COURT, OTHER THAN THIS PETITION?

YES ( ) NO (

If yes, explain:




-

»

PART III — PETITIONER'S CLAIMS

1. State briefly every ground on which you claim that you are being held unlawfully. Summarize briefly the facts
supporting each ground. You may attach additional pages stating additional grounds and supporting facts. 1f you fail to
set forth all grounds in this petition, you may be barred from presenting additional grounds later.

BEFORE PROCEEDING IN THE FEDERAL COURT, YOU MUST ORDINARILY FIRST EXHAUST YOUR
STATE COURT REMEDIES WITH RESPECT TO EACH GROUND FOR RELIEF ASSERTED.

(A) Ground one
Supporting facts (tell your story briefly without citing cases or law}:

(B) Ground two
Supporting facts:




(Cy Ground three
Supporting facts:

{D) Ground four
Supporting facts:

2 Have all grounds raised in this petition been presented to the highest court having jurisdiction?
YES ( ) NO ()

3. Tfyou answered "NO" to question (16), state briefly what grounds were not so presented and why not:




PART IV ~ REPRESENTATION

Give the name and address, if known, of each attorney who represented you in the following stages of the judgment
attacked herein:

(A} At preliminary hearing

(B) At arraignment and plea

(C) Attrial

(D) At sentencing

(E) On appeal

(F) 1In any post-conviction proceeding

(G) Other (state): __

PART V - FUTURE SENTENCE

Do you have any future sentence (o Serve following the sentence imposed by this conviction?

YES ( ) NO (v}

Name and location of the court which imposed the sentence:

Date and length of sentence to be served in the future

WHEREFORE, petitioner prays that the court grant petitioner all relief to which he may be entitled in this proceeding.

Signed on:

(Date) Signature of attorney (if any)

I declare under penalty of perjury that the foregoing is true and correct.

(Signature of petitioner)
K858 30
(I.D. Number)

E‘Addrcss)




o MICHAEL CHISM
Register NO. K 83030
Western ILLinois Correctional Center
E.R.#4, Box 196
Mt.Sterling, IL 62353

TO. Honorable Judge Preziding

HI, MY NAME I5 MICHAEL CHISM, And T am write you to let you no that I NEED YOU TO please read
hefe my case because, I feel that I didn't get a fair deal in court. I was scared and
T did what ever my lawyer told me to do and she told me it I didn't take the deal right now, g~
I wouldget 30, year in prison. She told me to take the 12 year and the judge gave me 16 year -
I would have never agree to plea guilty om this case if I now more about the law, or if I
:ould have change lawyer, I feel my lawyer was inefficient and didn't give me good conusel
shen I really need it. Se can ybu please, please go over my case so that, I can get a fair
:rial I have been lock up sence 99, and T have dome everything, I can to get hack in
sourt, so I can get a fair trial. I am trying my best to get my life back and do the
‘ight thing and to put my life back together and I am asking for your help, to please take
mother look at my case because this is my last chance. I am sorry that I didn't put in for
» not guilty plea, this is my first time being in prison T am mot a bad person I work
ient [ was about 15, year old‘ggﬁzéliggrgnt in to any trouble, not like this. I pray that
ou will please take the time and really go back over my case, and see that I was not give
. fair trial, I really need your help, your Honor. So please take the time and see that I
et a fair trial, becasue my lawyer didn't care about me or my case, I was rush and T didn't
eally understand what was going in the court, I did what every she told me to de and as long
§ I been lock up I have been in school, c¢hureh, Bible Study and help other people with the
ork of God, I haven't not been a promble to anyone and I do what every they ask me to do.
work in the kitchen and the laundry room and been a porter, just keep myseljpbuSy and
tayed out of trouble. T just need some one to really give me a chance. I no other
eople ask you to give them a chance and mess .up, but T am ask you to look at my back ground
nd vou will see that, I aminot a problem to anyone even in here all T try to do i3 te

elp People and hope that one day I get a hreak, so please your Homor I am ask you for a

reak and to take a chance with me and trust that I will go and do the right thing with my life.




e Fahd to continue to help other people in here and out in the world and also
help the young kids out there because I feel what I went through should
no one go through this hell prison is not a fun place to be., [ found it
to be a place to get one life in order and to underatand what life is
really all about. Life'is to be enjoy, not to be spent in prison. And
I gﬁﬂb. that I can teacher thié to the kids and to other people to. to
let then know where I have been and what, T have to go through so Your Honor,
it up to you to say yes to the kids and other I can continue helping in here
and in the world or you can say no, either way I will keep doing what the
Lord want me to do. 1 pray that you will not give up on me and glve me
a chance with my case so 1 will have fair trial, but I do want to say thank you for
the time our and reamd my letter, it doge mean a lot to we and I hope a
pray that you will understand what in my heart for other people, This is really not
about me it about helping other out there in the world. 50 I can give them a chance
to make the right chose in there life. Before 1t to late. Scme one
have to stand up for the kids that are come in and out of prisom, I no 1 can
not save the world:i can at lest try to do my part not that I have
been where so many are géi:igéi I not try to save the world just the kids
of tomorrow. FPlease understand that I need rto tell kids about me and what
prison i= like. T Aknow saying will get it and some want, but
I will try my best to save as many as [ can. That why I am as you your
Honor give me chance Please. 1 can't say any more then what I already
gsaid. I pray that you look into your heaxt and see that all I want is my life
back, and to help other out there. Again thank you for the time out just
to read this letter. Becauze either way I will still loock out for other
people. Your Honor my faith I can say is in your hand. T pray that you

will open your heart and give me another chance with my life, so I can do the

right thing

THANE YOU




October 2004

OFFICE OF THE CLERK

SUPREME COURT OF THE UNITED STATES 0 Favep,
WASHINGTON, D. C. 20543 =Ty RNE D

GUIDE FOR PROSPECTIVE INDIGENT PETITIONERS FOR WRITS OF/AN 2 2 200

CERTIORARI
’CgAEL W

m
CLEry DoBBINg

I. Introduction -S. DISTRiCT COURT
These Instructions and forms are designed to assist petitioners who are proceeding in
Jurma pauperis and without the assistanee of counsel. A copy of the Rules of the

Supreme Court, which establish the procedures that must be followed, is also enclosed.
Be sure to read the following Rules carefuily;

Rules 10-14 (Petitioning for certiorari) R E TU R N E D

Rule 29 (Filing and service on opposing party or counsel)

Rule 3¢ (Computation and extension of time) DEC s -
Rules 33.2 and 34 (Preparing pleadings on 8% x 11 inch paper) “ 2 0 2005
Rule 39 (Proceedings in forma nouperis)

T MICHAEL W, poBgiys

CLER o
II. Nature of Supreme Court Review K US. DisTRICT COURT

It is important to note that review in this Court by means of a writ of certiorari is not
a matter of right, but of judicial discretion. The primary concern of the Supreme
Court is not to correct errors in lower court decisions, but to decide cases presenting
Issues of importance beyond the particular facts and parties involved. The Court
grants and hears argument in only about 1% of the cases that are filed each Term.
The vast majority of petitions are simply denied by the Court without comment or
explanation. The denial of a petition for a writ of certiorari signifies only that the
Court has chosen not to accept the case for review and does not express the Court’s

view of the merits of the case.

Every petitioner for a writ of certiorari is advised to read carefully the Considerations
Governing Review on Certiorari set forth in Rule 10. Important considerations for
accepting a case for review include the existence of a conflict between the decision of
which review is sought and a decision of another appellate court on the same issue.
An important function of the Supreme Court is to resolve disagreements among lower
courts about specific legal questions. Another consideration is the importance to the

public of the issue.

lil. The Time for Filing

You must file your petition for a writ of certiorari within 90 days from the date of the
entry of the final judgment in the United States court of appeals or highest state
uppellate court or 90 days from the denial of a timely filed petition for rehearing. The
issuance of a mandate or remittitur after judgment has been entered has no bearing
on the computation of time and does not extend the time for filing. See Rules 13.1 and




13.5.  Filing in the Supreme Court means the actual receipt of documents by the Clerk;
or their deposit in the United States mail, with first-class postage prepaid, on or before
the final date allowed for filing; or their delivery to a third-party commercial carrier,
on or before the final date allowed for filing, for delivery to the Clerk within 3 calendar

days. See Rule 29.2.

iV. What To File

Unless you are an inmate confined in an institution and not represented by counsel,
file:

—An original and ten copies of a motion for leave to proceed in forma pauperis and
an original and 10 copies of an affidavit or declaration in support thereof. See Rule 39.

-—An original and 10 copies of a petition for a writ of certiorari with an appendix
consisting of a copy of the judgment or decree you are asking this Court to review
including any order on rehearing, and copies of any opinions or orders by any courts or
administrative agencies that have previously considered your case. See Rule 14.1(i).

—One affidavit or declaration showing that all opposing parties or their counsel have
been served with a copy of the papers filed in this Court. See Rule 29,

If you are an inmate confined in an institution and not represented by counsel, you I}eed
file only the original of the motion for leave to proceed in forma pauperis, affidavit or
declaration in support of the motion for leave to proceed in forma pauperis, the peti-

tion for a writ of certiorari, and proof of service.

The attached forms may be used for the original motion, affidavit or declaration, and
petition, and should be stapled together in that order. The proof of service should be
included as a detached sheet, and the form provided may be used.

V. Page Limitation

The petition for a writ of certiorari may not exceed 40 pages excluding the pages that
precede Page 1 of the form. The documents required to be contained in the appendix
to the petition do not count toward the page limit. See Rule 33.2(b).

VI. Method of Filing

All documents to be filed in this Court must be addressed to the Clerk, Supreme Court
of the United States, Washington, D. C. 20543 and must be served on opposing parties
or their counsel in accordance with Rule 29,




INSTRUCTIONS FOR COMPLETING FORMS

1. Motion for Leave to Proceed in Forma Pauperis - Rule 39

A. On the form provided for the motion for leave to proceed in forma pauperis,
leave the case number blank. The number will be assigned by the Clerk when

the caze is docketed.

B. On the line in the case caption for “petitioner”, type your name. As a pro
se petitioner, you may represent only yourself. On the line for “respondent”,
type the name of the opposing party in the lower eourt. If there are multiple

respondents, enter the first respondent, as the name appeared on the lower court
decision, followed by “et al.” to indicate that there are other respondents. The
additional parties must be listed in the LIST OF PARTIES section of the

petition.

C. If the lower courts in your case granted you leave to proceed in forma pau-
peris, check the appropriate space and indieate the court or courts that allowed
you to proceed in forma pauperis. If none of the lower courts granted you
leave to proceed in forma pauperis, check the block that so indicates.

D. Sign the motion on the signature line.

H. Affidavit or Declaration in Support of Motion for Leave to Proceed /n Forma
Pauperis

On the form provided, answer fully each of the questions, If the answer to 2 question
is “0,” “none,” or “not applicable (N/A),” enter that response. If you need more space
to answer a question or to explain your answer, attach a separate sheet of paper,
identified with your name and the question number. Unless each question is fully
answered, the Clerk will not accept the petition. The form must either be notarized

or he in the form of a declaration. See 28 U. 8. C. §1746,

. Cover Page - Rule 34

When you complete the form for the eover page:

A. Leave case number blank. The number will be assigned by the Clerk when
the case is docketed.

B. Complete the case caption as you did on the motion for leave to proceed in
Jorma pauperis.

C. List the court from which the action is brought on the line following the
words “on petition for a writ of certiorari to,” If your case is from a state court,
enter the name of the court that last addressed the merits of the case. For
example, if the highest state court denied discretionary review, and the state
court of appeals affirmed the decision of the trial court, the state court of
appeals should be listed. If your case is federal, the United States court of




appeals that decided your case will always be listed here.

D. Enter your name, address, and telephone number in the appropriate spaces.

IV. Question(s) Presented

On the page provided, enter the question or questions that you wish the Court to
review. The questions must be concise. Questions presented in cases accepted for
review are usually no longer than two or three sentences. The purpose of the question
presented is to assist the Court in selecting cases. State the issue you wish the Court

to decide clearly and withoul unnecessary detail.

V. List of Parties

On the page provided, check either the box indicating that the names of all parties
appear in the caption of the case on the cover page or the box indicating that there are
additional parties, If there are additional parties, list them. Rule 12.6 states that all
parties to the proceeding whose judgment is sought to be reviewed shall be deemed
parties in this Court, and that all parties other than petitioner shall be respondents.
The court whose judgment you seek to have this Court review is not a party.

Vi. Table of Contents

On the page provided, list the page numbers on which the required portions of the
petition appear, Number the pages consecutively, beginning with the “Opinions
Below” page as page 1.

VH. Index of Appendices

List the deseription of each document that is included in the appendix beside the appro-
priate appendix letter. Mark the bottom of the first page of each appendix with the
appropriate designation, e.g., “Appendix A.” See Rule 14.1 pertaining to the items to

be included in the appendix.

A. Federal Courts

If you are asking the Court to review a decision of a federal court, the decision
of the United States court of appeals should be designated Appendix A.
Appendix A should be followed by the decision of the United States District
Court and the findings and recommendations of the United States magistrate
judge, if there were any. If the United States court of appeals denied a timely
filed petition for rehearing, a copy of that order should be appended next. If
you are seeking review of a decision in a habeas corpus case, and the decision of
either the United States District Court or the United States Court of Appeals
makes reference to a state court decigion in which you were a party, a copy of
the state court decision must be included in the appendix.

B. State Courts

If you are asking the Court to review a decision of a state court, the decision of
which review is sought should be designated Appendix A. Appendix A should
be followed by the decision of the lower court or agency that was reviewed in
the decision designated Appendix A. If the highest court of the state in which a



decision could be had denied discretionary review, a copy of that order should
follow. If an order denying a timely filed petition for rehearing starts the run-
ning of the time for filing a petition for a writ of certiorari pursuant to Rule 13.3,

a copy of the order should be appended next.

As an example, if the state trial court ruled against you, the intermediate court
of appeals affirmed the decision of the trial court, the state supreme court denied
diseretionary review and then denied a timely petition for rehearing, the appen-

dices should appear in the following order:

Appendix A Decision of State Court of Appeals

Appendix B Decision of State Trial Court

Appendix C Decision of State Supreme Court Denying Review

Appendix D Order of State Supreme Court Denying Rehearing

VIlI. Table of Authorities

On the page provided, list the cases, statutes, treatises, and articles that you reference
in your petition, and the page number of your petition where each authority appears.

IX. Opinions Below

In the space provided, indicate whether the opinions of the lower courts in your case
have been published, and if so, the citation for the opinion below. For example, opin-
ions of the United States courts of appeals are published in the Federal Reporter. If
the opinicn in your case appears at page 100 of volume 30 of the Federal Reporter,
Third Series, indicate that the opinion is reported at 30 F. 3d 100. If the opinion has
been designated for publication but has not yet been published, check the appropriate

space. Also indicate where in the appendix each decision, reported or unreported,

appears.

X. Jurisdiction

The purpose of the jurisdiction section of the petition is to establish the statutory
source for the Court’s jurisdiction and the dates that determine whether the petition
is timely filed, The form sets out the pertinent statutes for federal and state cases.
You need provide only the dates of the lower court decisions that establish the timeli-
ness of the petition for a writ of certiorari. If an extension of time within which to
file the petition for a writ of certiorari was granted, you must provide the requested
information pertaining to the extension. If you seek to have the Court review a deci-
sion of a state court, you must provide the date the highest state court decided your

case, either by ruling on the merits or denying diseretionary review.



Xl. Constitutional and Statutory Provisions Involved

Set out verbatim the constitutional provisions, treaties, statutes, ordinances and regu-
lations involved in the case. If the provisions involved are lengthy, provide their cita-
tion and indicate where in the Appendix to the petition the text of the provisions

appears.

Xll. Statement of the Case

Provide a concise statement of the case containing the facts material to the consider-
ation of the question(s) presented; you should summarize the relevant facts of the case
and the proceedings that took place in the lower courts, You may need to attach
additional pages, but the statement should be concise and limited to the relevant facls

of the case.

Xill. Reasons for Granting the Petition

The purpose of this section of the petition is to explain to the Court why it should
grant certiorari. It is important to read Rule 10 and address what compelling reasons
exist for the exercise of the Court’s discretionary jurisdiction. Try to show not only
why the decision of the lower court may be erroneous, but the national importance of
having the Supreme Court decide the guestion involved. It is important to show
whether the decision of the court that decided your case is in conflict with the decisions
of another appellate court; the importance of the case not only to you but to others
similarly situated; and the ways the decision of the lower court in your case was errone-
ous. You will need to attach additional pages, but the reasons should be as concise as
possible, consistent with the purpose of this section of the petition.

XIV. Conclusion

Enter your name and the date that you submit the petition.

XV. Proof of Service

You must serve a copy of your petition on counsel for respondent(s) as required by
Rule 29. If you serve the petition by first-class mail or by third-party commercial
carrier, you may use the enclosed proof of service form, If the United States or any
department, office, agency, officer, or employee thereof is a party, you must serve the-
Solicitor (veneral of the United States, Room 5614, Department of Justice, 950 Pennsyl-
vania Ave., NW,, Washington, D. C. 20530-0001. The lower courts that ruled on your
case are not parties and need not be served with a copy of the petition. The proof of
service may he in the form of a declaration pursuant to 28 U. 8. C. § 1746.




No. ()5~ O 783

IN THE

SUPREME COURT OF THE UNITED STATES

Mitae/ (4.7 PETITIONER

(Your Name)

Vs,
Q%g[g ot Shite pf 2 isin 0.5— RESPONDENT(S)

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

The petitioner asks leave to file the attached petition for a writ of certiorari
without prepayment of costs and to proceed in forma pauperis.

[T Petitioner has previously been granted leave to proceed in forma pauperis
in the following eourt(s):

é:/ Eri OF e i ted Chtes Qd-zﬁdf\éﬁﬂfﬁ (20 urT”
C%ﬁﬁa AZE (it L5 /0 ;-’7;3 Lol )ﬂpj@é&wj (AL APSHS

[ ] Petitioner has mot previously been granted leave to proceed in forma
pauperts in any other court.

Petitioner’s affidavit or declaration in support of this motion is attached hereto.




AFFIDAVIT OR DECLARATION
IN SUPPORT OF MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

| , am the petitioner in the above-entitled case. In support of
my motion to proceed in forma pauperis, I state that because of my poverty I am unable to pay
the costs of this case or to give security therefor; and I believe I am entitled to redress.

1. For hoth you and your spouse estimate the average amount of meney received from eac.h of
the following sources during the past 12 months. Adjust any amount that was received
weekly, biweekly, quarterly, semiannunally, or annually to show the monthly rate. Use gross

amounts, that is, amounts before any deductions for taxes or otherwise.

Amount expected

income source

Average monthly amount during

the past 12 months next month
You Spouse You Spouse
Employment $,{[Z/J'/V € § !UO/Vg € $ roie $ sl
Self-employment s /o le g e spprle-  galale.
Income from real property sionle. sl s ol e g oA €.
(such as rental income}

Interest and dividends sAple.  sabre sl gulen)e-
Gifts s \dole  splone. spbne  splonl &
Alimony SAON . splpnle- % [V € g 00 L
Child Support SALAC B e spdore. s plonle
Retirement (such as social $MQ/{}’ . $/f/c?/b7€f $/z/c?/c9 L /42’2:‘”0” <
security, pensions,
annuities, insurance)
Disability (such as social $ /1/623’/!/ e $,fu;)C)ft/ £ $ A1) $/L/nﬁ7’ e
security, insurance payments)

~ Unemployment payments SAIoE S ARAE. $J/i.)£?‘/(?7 €. g ol
Public-assistance $ {J&",’tﬂ e $ .4 2(2 €. % ’[JO/T} € g 1o e
{such as welfarg)
Other (specify): $ ,/'J(?' JIC. $’/‘\,90? Wt $/ o JE- $ /SO €.~

Total monthly income: $/ Jp jtj . $,[J ore $/ Vorle ¢ /o) e~




2. List your employment history for the past two years, most recent first. (Gross monthly pay
is before taxes or other deduetions.)

Employer Address Dates of Gross monthly pay

PR e Employment
VPN e Wpale. o dzale. 8 _fIoA)e
$ -

_ - I e : —

3. List your spouse’s employment history for the past two years, most recent employer first.
(Gross monthly pay is before taxes or other deductions.)

Employer Address Dates of Gross monthly pay
. . Employment 4

JR A A A NEAe. s WON € .

3 .

4. How much cash do you and your spouse have? §
Below, state any money you or your spouse hav
institution.

e in bank aceounts or in any other financial

Financial institution Type of account Amouynt yoy have Amount your spouse has
0 s 0 /s A A W VL
. $
$

A e,
. s

——— : , —

5. List the assets, and their values, which you own or your spouse owns. Do not list clothing
and ordinary household furnishings.

[J Home p p [ Other real gstate
Value __| gf A Value fV O € ...

[ Motar Vehiele #1 [] Motor Vehicle #2
Year, make mog,el Year, make & model AoOA
Value / 0 /v ‘6 L Value _

(1 Other assets
Description _

Value / \/ o/ J"ﬁ .




6. State every person, business, or organization owing you or your Spouse money, and the

amount owed.

Person owing you or Amount owed to you
your spouse money

Wo A e s Ao s AN L
3

$
$ . $

Amount owed to your spouse

7. State the persons who rely on you or your spouse for support.

Name Relationship Age

penses of you and your family. Show separately the amounts

8. Estimate the average monthly ex
quarterly, or

paid by your spouse. Adjust any payments that are made weekly, biweekly,
annually to show the monthly rate.

You Your spouse
Rent or home-mortgage payment e Fo o _
(include lot rented for mobile home) $ /f/@’/f/? o $ Ao €
Are real estate taxes included? [JYes [INo ,
Is property insurance included? [ Yes []No
{Jtilities {electricity, heating fuel, v s

s/ oMe s Aot

water, sewer, and telephone)

sNope s Mo e
$£M:_ s NoA e

s A)e s Move
s fop/vr s Mo €
s/ DS s NON e

Home maintenance (repairs and upkeep)

Food

Clothing
Laundry and dry-cleaning

Medical and dental expenses




Transportation (not including motor vehicle payments)

Recreation, entertainment, newspapers, magazines, cte.

Insurance (not deducted from wages or included in mortgage payments)

Homeowner's or renter’s
Life

Health

Motor Vehicle

Other:

Taxes (not deducted from wages or included in mortgage payments)

(specify):

Installment payments
Motor Vehicle
Credit card(s)
Department store(s)

Other:

Alimony, maintenance, and support paid to others

Regular expenses for operation of business, profession,
or farm (attach detailed statement)

Other (specify):

Total monthly expenses:

You Your spouse
SN $ 0
s LIOAC . §L DA %

s pPore § pIonlE
$ﬂ—~'£¢d& $ 4 Il K
s AN s NPASE.-
s SN s oS
sAbare s pfpale
$ e sASov e
$ Je 2SO L
$_A \.ﬂﬁ’ﬂ/‘ . § AIpAS e

$ Ve $pfon) €

s AV L. s ploife
sAlonfe. sl
s nlp’ e s AforE
sAlode. s 2/onf e




9. Do you expect any major changes Lo your monthly ineome or expenses or in your assets or
Habilities during the next 12 months?

] Yes @’ﬁ) If yes, describe on an attached sheet.

10. Have you paid ~ or will you be paying - an attorney any money for seyvices in connection
with this case, including the completion of this form? [JYes [{[No

If yes, how much?

If yes, state the attorney’s name, address, and telephone number:

11. Have you paid—or will you be paying—anyone other than an attorney (such as a paralegal or
a typist) any money for services in connection with this eage, ineluding the completion of this

form?
[ Yes [ﬂ/No

If yes, how muech?

Ii yes, state the person’s name, address, and telephone number:

12. Provide any other information that will help explaln why you cannat pay the costs of this case.

/
[ecase pispt sow L 1o pPrisoy @it Vo
THCOMHE «

1 declare under penalty of perjury that the foregoing is true and correct.

Executed on: %I/ 20057

(51 gnature)
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LIST OF PARTIES

[ 1 All parties appear in the caption of the case on the cover page.

[ ] All parties do not appear in the caption of the case on the cover page. A list of

all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows:
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIOCRARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ ] For cases from federal courts:
to

The opinion of the United States court of appeals appears at Appendix

the petition and is
; or,

[ 1 reported at
[ 1 has been designated for publication but is not yet reported; or,

I ] is unpublished.
to

The opinion of the United States distriet court appears at Appendix
the petition and is
; or,

[ 1 reported at
[ 1 has been designated for publication but is not yet reported; or,

[ 1 is unpublished.

| 1 For cases from state eourts:
The opinion of the highest state court to review the merits appears at
Appendix Lo the petition and is

[ ] reported at
[ ] has been designated for publication but is not yet reported; or,

[ ] is unpublished.

; OF,

court

The opinion of the

appears at Appendix to the petition and is

y OF,

[ }reportedat |
[ ] has been designated for publication but is not yet reported; or,

[ ] is unpublished.



JURISDICTION

[ ] For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was _

[ ] No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: _, and a copy of the
order denying rehearing appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including {date) on _ (date)
in Applieation No. A

The jurisdiction of this Court is invoked under 28 U. 8. C. §1254(1).

[ ] For cases from state courts:

- The date on which the highest state court decided my case was . ——.
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
,and a copy of the order denying rehearing

éppears al Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (dale) in
Application No. __A

The jurisdiction of this Court is invoked under 28 U. 8. C. §1257(a).




STATEMENT OF THE CASE
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REASONS FOR GRANTING THE PETITION




'*ll.‘

CONCLUSION

The petition for a writ of certiorari should be pranted.

Respectfully submitted,

Date:
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IN THE

SUPREME COURT OF THE UNITED STATES
(2L Tofer  Fpir 25

A bee/ 24,0 PETITIONER

(Your Name)

. — RESPONDENT(S)

PROOF OF SERVICE

I, /%’C'}/{ﬁbé?/ é’ié/ R d : , do swear or declare that on this date,
, 20957, as required by Supreme Court Rule 29 | have

served the eneclosed MOTION FOR LEAVE TQ PROCEED IN FORMA PAUPERIS
and PETITION FOR A WRIT OF CERTIORARI on each party to the above proceeding
or that party’s counsel, and on every other person required to be served, by depositing
an envelope containing the above documents in the United States mail properly addressed
to each of them and with first-class postage prepaid, or by delivery to a third-party
commerecial carrier for delivery within 3 calendar days.

The names and addresses of those served are as follows:
Clerk pf Hhe Fapget Eopdt o8 Cook Lpeesty RS0
Cx? ,:f,7l/ /fﬂ“ﬂ/ fmrf/.«cu /,./;/z::fé’f/c? g /ﬁéﬁ.&}

Céf‘/’k E«"?ﬁ 7‘%1"' Je Y /E’r/ 55/27@ ﬂ/ AP éfcﬂfﬁ?d .
/VZ?F?I//&/? Z?/&;f—mwl OF FhLonars AT CoweH Learbors 207 A2 féxama 0, L4 a4

I declare under penalty of perjury that the foregoing is true and correct.

Executed on , 20

( c?.lgnd.ture)




MICHAEL J. PELLETIER
DEFUTY DEFENDER

PATRICIA UNSINN
SUFERVISOR

RETURNED

OFFICE OF THE STATE APPELLATE DEFENDER

FIRST JUDICJAL DISTRICT
gy e e B DISTR JAN 2 3 g0q
”) 203 NORTH LASALLE STREET
24TH FLOOR MiC
CHICAGO, ILLINOIS 60601 CLERK, gﬁg%‘%%?gfggﬁum

TELEPHONE: 312/814-5472
FAX: 31218141447

October 11, 2005

| o i
Mr. Michael Chism ' ﬁ}{ £~D
Register No. K-83030 OE Coim
Western Illinois Correctional Center 2y 28“3
RR. #4 Box 196 M’CHAEL -
ML. Sterling, IL. 62353 CLERK, .8 pr-ZOBEiNS

- OIS CT COURT
Dear Mr. Chism:

Enclosed find a copy of the Suprerme Court’s order denying our petition
for leave to appeal. I am disappointed that the court did not choose to review your
casc, as [ am sure you are. Unfortunately, T have reviewed your case and have
determined that there are no issues with sufficient legal merit to justify the
continued representation of you by this office. Thus, your file will now be ¢losed.
However, in the event you wish to appeal your case further, you can do so on your
own or with other counsel rctained by you, The following pages describe the
procedures necessary to urge other courts to look at your case,

There are several ways to proceed. You can write to the United States
Supreme Court (petilion for writ of cerliorari). Dependin g on what arguments you
are making, you might also be able to pursue rclief through a post-conviction
petition and a federal habeas corpus. The filing deadline for cach procedure is
noted.

Good luck to you,

Supervisor

ce: Docketing ¢120



RETURNED

Date: 11/7/2005 Western lilinois Correctional Center Page 1
Time: . t:36pm Trust Fund JAN 2 3 7006
t_tist_inmate_trans_statement_composita inmate Transaction Statement

MICHAEL W. DOBBINS

REPORT CRITERIA - Date: 01/01/2005 thru End;  inmate: K83030; CLBI & SANBATEOURE,  print
Restrictions 7 : Yes;  Transaction Type: All Transaction Types; Print Furtoughs / Restitutions 7 : Yes; include
Inmate Totals 7 : Yes; Frint Balance Errors Only 7 : No

Inmate: KB3030 Chism, Michaal Housing Unit: WIL-02-D -15

Date Source Transaction Type  Batch  Refarance # Dascription Amount Balance

Beginning Balance: 0.00
09/15/05  Mall Roomn 04 Intake and Transfers In 258715 56770 Fontiac C.C. 69.21 60.21
(9/29/05  Point of Sale 80 Commissary 272704 464130 Commissary -55.09 1412
10/05/05 Paint of Sale 80 Commlssary 278772 464841 " Commissary 9.1 5.01
10/14/05 Point of Sale 80 Commissary 287772 465590 Commissary -4.02 09
10/M14/05  Payroll 20 Payroll Adjustmant 287130 P/R month of 09/2005 9.69 10.58
10/26/05  Paint of Sale 60 Commissary 200751 467234 Commlssary -10.15 43

. Total Inmate Funds: A3
URNE :

Lazgg Funds Held For Orders:

. C 2 0 2005 Lexs Funds Restricted: .00
Funds Available: 43

AEL W. DOBBINS
. U.8. DISTRICT COL - Total Furloughs: 00
Total Voluntary Restitutions: .00

Page 1




RETUNNED

DEC 2 0 2005

No. 1-03-0703

IN THE
MICHAEL w. DOBEINS
APPELLATE COURT OF ILLINOIS CLERK Us. DISTRICT COURT

. FIRST DISTRICT
PEOPLE OF THE STATE OF ILLINOIS, ) . Appeal from the Circuit Court
' }  of Cook County, Illinois.
Respondent-Appellee, ) R E T
) URNED
V8- ) No. %9 CR 28042,
) JAN 2 3 2006
MICHAEL CHISM, ) Honorable
}  JohnlJ. Wasilewski, MICHAEL W. DORBINS
Petitioner-Appellant. J Judge Presiding. CLERK, 1).5. DISTRICT COURT

BRIEF AND ARGUMENT FOR PETITIONER-APPELLANT

MICHAEL J. PEL.LETTER
Deputy Defendcer

ADAM L. FRANKEL

Assistant Appellate Defender

Office of the State Appellate Defender
203 North LaSalle Street - 24th Floor
Chicago, Mlinois 60601

(312) 814-5472

COUNSEL FOR PETITIONER-APPELLANT

ORAL ARGUMENT REQUESTED
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NATURE OF THE CASE

Michael Chism appeals from a judgment dismuissing his pro se petition for post-
conviction relief.
No issue is raised concerning the charging instrument. However, an issue 15 raised

concerning the sufficiency of the post-conviction pleadings.




ISSUE PRESENTED FOR REVIEW

Whether Michael Chism’s claim as raised in his pro se post-conviction petition - that he
was denicd the effective assistance of counsel - sets forth the “gist” of a constitutional claim and

thereby warrants further proceedings under the Post-Conviction Hearing Act.




JURISDICTION

Michael Chism appeals the dismissal of his post-conviction petition. The judgment being
appealed was cntered on December 13, 2002 (C. 42). Notice of appeal was timely filed on
January 13, 2003 (C. 107) Junsdiction therefore lies in this Court pursuant to Article VI, Section

0, of the-Nlinois Constitution, and Supreme Court Rule 651(a).



STATEMENT OF FACTS

Michael Chism was charged with home invasion and attempt first degree murder of 85-
year-old Sabina Bezjak, arising out of an incident occurring on November 13, 1999 (C. 16;R. 3).
Mr. Chism initially entered a plea of not guilty (C. 2}, but on June 30, 2000, the trial court held
an off-record, in-chambers Rule 402 conference in the presence of the attorneys (C. 3; R. 2). On
July 6, 2000, Mr. Chism withdrew his plea of not guilty, and entered a plea of guilty on both
charges (R. 3-4).

At the hearing, the court read the counts aloud, after which Mr. Chism indicated that he
understood the charges against him (R. 3-4). The court explained that since both offenses were
Class X felonies, the court could impose a sentence ranging from 6 to 30 years, or a sentence
ranging from 30 to 60 years (R. 4). The court also explained to Mr. Chism that if certain
condilions were met, he could serve 85% of the 16-year sentence he was to receive, with credit
for good conduct (R. 4-5). The court explained further that it could impose a term of periodic
imprisonment and a fine up to $10,000, and that Mr. Chism would be required to serve a
minimum of 6 years in the penitentiary (R. 5). The court admenished Mr. Chism as to his right
to a jury trial (R. 5), his right to a presentence investigation report, his right to plead not guilty,
and his right 1o be tried by a jury or the bench (R. 6). The court additionally told Mr. Chism that
by pleading guilty, he would be foregoing those rights, and Mr. Chism indicated that he

understood the consequences of his plea (R. 7).

The court hriefly addressed the facts surrounding the incident and determined that in light

of the Rule 402 conference, there was sufficient evidence that could be presented to serve as a




factual basis for the guilty plea (R. 8). The partics then stipulated to the facts as they had been
set forth in the Rule 402 conference (R. 8). The court accepted the guilty pleas on each of the

charges - attempted murder and home invasion (R. 9). The court noted that as to the charge of
home invasion, the victim had incurred great bodily harm (R. 9).

In aggravation, the State emphasized to the court that Ms. Bezjak was 85 years of age; the
defense presented no evidenée in mitigation (R. 9-10). The court determined that thé particular
facts of the case, in conjunction with the injunes incurred by Ms. Bevjak, were factors to be
properly considered in aggravation (R. 11). The court acknowledged that Mr. Chism was a 40-
year-old man with no prior criminal history and stated that “...one could say his [Mr. Chism’s]
conduct 15 an aberration” (R. 11). Bascd on the previous agreement reached by the partics in the
Rule 402 conference, the court sentenced Mr. Chism to 16 years incarceration on each of the
counts, and ordered that the two 16-year sentences be served concurrently (C. 42; R. 11). The
court ordered that Mr. Chism serve at least 85% of each 16-year sentence (R. 11).

Post-Conviction Petition Proceedings

On October 16, 2001, Mr. Chism filed a motion for discovery for the purpose of filing a
post-conviction petition, and it was denied by the tnal courl on November 5, 2001 (C. 101). On
June 20, 2002, Mr. Chism filed a motion to reduce his sentence, which was denied on Qctober 1,
2002, with the court citing its lack of lack of jurisdiction to hear the case (C. 101). On
September 17, 2002, Mr. Chism filed both a motion to reduce sentencc (C. 64), and a pro se
post-conviction petition alleging, infer alia, thal he was denied the effective assistance of trial
counsel, that he was interrogated without receiving his Miranda rights, and that he was

wrongfully deprived of presenting a critical alibi witness (C. 88-90).

5.




In his petition, Mr, Chism stated that at 11:15 p.m., on November 15, 1999, the police
arrived at his home and asked him and his brother whether Higpanic people resided at their
residence (C. 90). The brothers replied in the negative and the officer then informed them that
one of the neighbors had been robbed by a Hispanic man (C. 90). The brothers told the officer
that they lived in a black household and that they owned their home (C. 90). The officer replied,
“Okay,” aﬁd left (C. 90). Four days later, a detective returned to the Chism residence and placed
Mr. Chism’s brother under arrest (C. 90). Tweniy minutcs after the arrest of his brother,
detectives returned to the residence and asked Mr. Chism whether he was Michael Chism, to
which he replied in the affirmative (C. 90). The detectives asked Mr. Chism to accompary them
to the police station to identify his brother (C. 90).

Upon arriving at the police station, one of the officers photographed Mr. Chism and had
him wait in a room (C. 89). Minutes later, the officer returned and informed Mr. Chism that he
was not under arrest, but that the officer needed to aé.k him some questions (C. 89). Next, a
detective entered the room and questioned Mr. Chism about his neighbor, the victim, Sabina
Bezjak (C. 89). The detective asked him whether he had ever helped his neighbor clean her yard,
to which Mr. Chism stated that he had (C. 89). The delective also asked him if he knew anything
about a robbery that took place days earlier (C. 89). Mr. Chism said, “Yes,” because the police
had come (o his home on that date to ask him about the robbery (C. 89). The detectives
continued asking questions and one said, “Come on Mr. Chism, tell me the iruth, are you the one
who robbed your neighbor?” (C. 89). Mr. Chism replicd, “No,” and stated that the lady was
about 86 years old, and that he would never harm an elderly person (C. 89). He also explained

that he and his son had always helped out the elderly in his neighborhood, and that he had been

-6-




living in the neighborhood for 3 years, and most of the families in the neighborhood came to
know him (C. 89). Mr. Chism told the police that he helped Ms. Bezjak clean her yard until 4:00
p.m. on the date in question, and that she paid him $5.00 by dropping the money out of her
window (C. 89). Mr. Chism stated that thanked her and then went to Pete’s Auto Shop (C. 89).

Also in his petition, Mr. Chism stated that the deteclive told him that the woman was
injured and in the hospital (C. 89). When the defective fimshed questioning him, the detective
put him in a line-up for identification (C. 89). Afterward, the delective told him told him that
Ms. Bezjak had identified him as the offender, but informed him that he was still not under arrest
(C. 89). At that point, two more detectives interrogated Mr, Chism, and one detective told him
that 1f he did not confess to the offense, he would have to calt the assistant State’s attorney
("ASA”) (C. 89). Mr. Chism insisted thal he did not commit the offense, and waited an hour
until the ASA arrived (C. 89). The ASA told Mr. Chism that if he confessed to the offense he
would help him receive the minimum sentence of 6 years, but if he did not confess, then he
would receive a 30-year sentence (C. 89). Mr. Chism asked the ASA if he could go home since
he had not been placed under arrest, but the ASA replied, “No™ (C. 89). After the questioning
ceased, the ASA read Mr. Chism his rights (C. 89). Upon receiving his rights, Mr. Chism
refused to answer any further questions, and the next day Mr. Chism was incarcerated in Cook
County Jail (C. 89).

As to the claims included in his pro se post-conviction petition, Mr. Chism specifically
alleged that he was deprived of the effective assistance of counsel (C. 90). In support of this
claim, Mr. Chism stated that at the time of offense, he was at his home with his brother and his

son (C. 90). Mr. Chism wanted his brother to testify as an alibi witness on his behalf, and asked

-



defense counsel to procure him for that purpose (C. 90). Mr. Chism explained to counsel that
there was no telephone at his home, but that she could contact his brother through his sister, Cora
(C. 90). Mr, Chism stated that there were several continuances in his case, and at each he would
ask his counsel whether she had contacted cither his brother or sister, to which she always
replied, “No” (C. 90). On one of the final court dates, Mr. Chism stated, defense counsel
informed him that he would have to scrve at least a 12-year sentence (C. 90). Mr. Chi.s‘.m asked
defense counsel if he could instead plead guilty in exchange for serving a 6-year sentence, but
she told him, “No” (C. 90).

Mr. Chism staled further that there were four to five additional continuances so the State
could obtain and present the slatement of the doctor who treated Ms. Bezjak (C. 90). Mr. Chism
alleged that his counsel could have filed a motion to have his case dropped due to the lack of
medical evidence, but instead she asked for another continuance to the benefit of the State’s case
(C. 90). On the last court date, defense counsel again informed Mr. Chism that it was likely he
would have to serve at least a 12-year sentence (C. 90). Mr. Chism stated that after receiving this
information he became upset and confused, and did not understand what was happening with his
case (C. 90). He stated further that he received no help from his lawyer because she did not keep
him mformed about his case (C. 90).

On December 13, 2002, the Honorable John A. Wasilewski summarily dismissed the pro
se petition and the motion 1o reduce sentence in a written order (C. 100-103). The court stated
that the petition was “frivelous and patently without merit™ and denicd the motion to reduce
sentence (R. C103). Mr. Chism now appeals from the summary dismissal of his pro se post-

conviction petition and the denial of his motion to reduce senlence.
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ARGUMENT

MICHAEL CHISM’S CLAIM AS RAISED IN HIS PRO SE POST-CONVICTION
PETITION - THAT HE WAS DENIED THE EFFECTIVE ASSISTANCE OF
COUNSEL - SETS FORTH THE GIST OF A CONSTITUTIONAL CLAIM AND
THEREBY WARRANTS FURTHER PROCEEDINGS UNDER THE POST-
CONVICTION HEARING ACT.

In his post-conviclion petition, Mr. Chism alleged that he received ineffective assistance
from his trial counsel. In reviewing his petition, however, the trial court erroneously concluded
the claim was frivolous and without merii. Despite the trial court’s ruling, Mr. Chism is cntitied
to appointment of counsel and further proceedings on this claim. Mr. Chism provided factual
support 11 his petition to support his claim that his irial counsel was ineffective for failing to
investigate his alibi witness and failing to suppress illegally obtained statements with sufficient
detail as to satisfy the minimal “gist” standard required of posl-conviction pleadings. Since the
trial court summarily dismissed Mr. Chism’s petition where his petition does present the gist of a
meriterious claim, Mr, Chism’s cause warrants remand for second-stage proceedings under the
Post-Conviction Hearing Act.

Post-conviction petitions are governed by the Illinois Post-Conviction Hearing Act, 725
ILCS 5/122-1 et seq. (West 2002), which provides a remedy for criminal defendants who claim
that a substantial violation of their constitutional rights occurred at the proceedings resulting in
their convictions. People v. Morgan, 187 I11.2d 500, 719 N.E.2d 681, 697 (1999); People v.
Johnson, 191 Tll.2d 257, 730 N.E.2d 1107, 1114 (2000). The Act creates a three-tiered process
for the adjudication of claims of constitutional deprivation. People v. Gaultney, 174 1ll. 2d 410,

673 N.E.2d 102, 106 (1996). Atthe firsi-stage of the process, when the defendant files a pro se




post-conviction petition, the Act allows thc trial court to review the pleading without input from
the State for a 90-day period to assess its adequacy. 725 ILCS 5/122-2.1(a). The trial court’s
review is limiled to a singular inquiry: is the pleading “frivelous and patently without merit?”
725 ILCS 5/122-2.1(a)(2); People v. Boclair, 202 111.2d 89, 789 N.E.2d 734 (2002); People v.
Edwards, 197 111.2d 239, 757 N.E.2d 442 (2001). If it is, the court orders its dismissal; if not,
counsel is appointed, and the matter proceeds to the second-stage under the Act. 725 ILCS
5/122-2’. I{(b), 122-4 &t seq.

The Illinois Supreme Court has held that a post-conviction petition is considered
fnvolous or patently without ment only if the allegations n the petition, taken as true and
liberally construed, fail to present the “gist of a constitutional claim.” People v. Edwards, 757
N.E.2d at 445. In adopting the more relaxed gist standard, the Court rejected the prior “sufficicnt
facts™ test and stated that “requiring this type of full or complete pleading is contrary to this
court’s holding that the pro se defendant need only present a limited amount of detail.” Id. at
446. Hence, the “gist” standard is a low threshold, requiring only a himited amount of detail and
a claim nced not be set forth in its entirety. Id. Additionally, all well-pleaded facts in the

pctition are taken as true. People v, Towns, 182 111.2d 491, 696 N.E.2d 1128, 1134 (1998).

The siandard of review in an appeal from an order dismissing a post-conviction petition is
plenary or de novo review, because inquiry into the sufficiency of the allegations is legal in
nature. Pegple v. Coleman, 153 111.2d 366, 387-88, 701 N.E.2d 1063 {1998).

In the instant case, proper application of the gist standard persuades that Mr. Chism’s pro
se petition should be remanded for second-stage proceedings. Mr. Chism alleged that he was
denied the effective assistance of counsel when his attorney both failed to investigate an
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indispensable aliby witness and failed to move to suppress his illegally obtained custodial
stalements. In examining this claim, the courl wrote, “As grounds for post-conviction relief,
petitioner claims that his attorney did not do a ‘good’ job for him and that he is requesting a
sentence reduction” (C. 100). The trial court did not substantively address the facts Mr. Chism
alleged in his petition which supported that claim. The court upheld the voluntariness of the
guilty plea, stating simply thé,t Mr. Chism failed to challenge the voluntariness of the inlca on
dircct appeal (however, there was no direct appeal), that he failed to file a motion to withdraw the
plea, and that the plea agreement called for him to serve 85% of a 16-year sentence (C. 102).

The court found that the trial judge had sufficiently admonished Mr. Chism, but mistakenly noted
that Mr. Chism’s claim did not depend on material outside of the record, when a cursory reading
of the petition reveals that his claim is based on information beyond the record (C. 102).
Consequently, the court was able to summarily dismiss the petition as frivolous and without

merit.

Mr. Chism’s post-conviction petition should advance to the second-stage under the Act
because his claim of ineffective assistance of counsel - a claim of constitutional magnitude -
presents the “gist” of a claim as plead in the petition. The Illinois Supreme Court explained its

rationale in adopting the relevant “gist” standard:

While in a given case the pro se defendant may be aware of all the facts pertaining to his
claim, he will, in all likelithood, be unaware of the precise legal basis for hig claim or all the
legal elements of thal claim. In many cases, the pro se defendant will be unaware that certain
facts, which in his mind are tangential or secondary, are, in fact, critical parts of a complcte
and valid constitutional claim.

Edwards, 757 N.E.2d at 4406,

Mr. Chism has satisfied this “gist” standard. Mr. Chism’s petition provides ample dctail
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and factual support for his ¢claim that counsel fatled to investigate his sole alibi witness and failed

lo suppress illegally obtained statements, causing him to plead guilty.

Defense Counsel was Ineffective for Failing to Investigate and Obtain Mr, Chism’s
Brother, His Sole Alibi Witness

Mr. Chism complained that throughout the course of his representation, he requested that
his couns.c:l procure his brother as an alibi witness. Mr. Chistn stated that he explained to his
counsel that he did not commit the offense, and that at the time of the incident he was at home
with his brother and son. Tnstead of initially investigating the potential testimony of his brother,
counsel first discouraged Mr. Chism from prescnting his brother as a witness because his brother
had been incarcerated on a prior oceasion (C. 90). Mr. Chism stated that counsel asked him if his
brother could be contacted at home, and he explained to her that the home had no telephone (C.
20).

On the next court dale Mr. Chism asked defense counsel about his brother, and she stated
that she could not locate him. Mr. Chism told her that by calling his sister, Cora, she could get in
contact with his brother. On the subsequent court date, however, defense counsel told Mr. Chism
that she was not able to contact his sister, but that she would try again (C. 90). During the next
continued courl appearance, Mr. Chism again asked his attorney whether she had contacted either
his brother or sister, and his attorney merely replied, “No.” On the court dale following, counsel
informed him that he would have 1o serve at least a 12 year sentence, but did not address the

1ssue of Mr. Chism’s brother, his only alibi witness (C. 90).

These facts state the gist of a ¢laim that counsel did not act n a professionally reasonable
manner in failing to investigate Mr. Chism’s alibi defense. Although there is a strong
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presumplion that trial counsel’s actions were the result of a sound trial strategy, the mere
characterization of a decision not to call an availablc witness as “trial strategy” does not preclude
Inquiry into the reasonablencss of that strategy. Coleman, 183 111.2d at 397, People v. King, 316
[Il.App.3d 901, 916, 738 N.E.2d 556 (1st Dist. 2000). Further, [llinois courts have recognized
that the failure to investigate or call a witness constitutes ineffective assistance of counsel where
the witness was known to trial counsel and thé wilness’s testimony may have been exonerating.
Coleman, 183 111.2d at 398; King, 316 UL App.3d at 916; People v. Tate, 305 Tl App.3d 607, 612,

712 N.E.2d 826 (1* Dist. 1999).

The 1llinois Constitution provides that in criminal prosecutions the accused is entitled to
have process to compel the attendance of witnesses in lus behalf. Tl1. Const. 1970, Art. I, sec. 8.
Similarly, the United States Constitution provides that the accused in criminal cases is entitled to
have compulsory process for oblaiming witnesses in his favor, U.S. Const., Amend. VL
Additionally, this court has repeatedly held that where counsel failed to investigatc and develop
defendant’s alibi, counsel’s conduct amounted to ineffective assistance of counsel. Seee.g,
People v. Garza, 180 Ill. App.3d 263, 535 N.E.2d 960 (1st Dist. 1989); People v. Solomon, 158
Ill.App.3d 432, 511 N.E.2d 875 (1st Dist. 1987); People v. Gunartt, 218 Tll.App.3d 752, 578
N.E.2d 1081(1st Dist 1991); People v. O 'Banner, 215 11l.App.3d 778, 565 N.E.2d1261 (1st Dist.
1991).

In the instant case, Mr, Chism claimed that the existence of his brother as his sole alibi
wilness (other than his son, whose age does not appear in the record) was known to counsel, and
his brother’s testimony may very well have been exonerating. Counsel’s failure to procure this
witness may not have been mere trial strategy, but rather a lack of diligence. From his petition, it
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is evident that defense counsel did not wish to have Mr. Chism’s brother testify because of his
prior convictions. Mr. Chism was, at the very least, enlitled to have his attorney question his

brother 1in order to gauge the strength of his alibi testimony.

There is nothing in the record to suggest that counsel subpoenaed his brother or used
other available resources 1o locate, question or obtain him. Had counsel at least chferrcd with
Mr. Chism’s brother, she could have made an informed decision as to his impact on his defense
and the State’s case. Mr. Chism charged, however, that counsel never reached the threshold
inquiry concerning the proffered testimony of the alibi witness, nor did she learn whether the
testimony would have been beneficial to Mr. Chism’s defense. As such, no reasonable rationale
may accouni for why counsel failed o investigate and subpoena a potentially exonerating alibi
witness. Moreover, by removing the possibility of having this key witness testify on his behalf,
counsel’s ineffectiveness forced Mr. Chism one step closer ioward entering a guilty plea where

he otherwise may have had other favorable altematives.

Defense Counsel was Ineffective for Failing to File a Pre-Trial Motion to Suppress Mr.
Chism’s Statements Obtained in Violation of His Rights

Mr. Chism alleged in his petition that he was not advised of his Mirandu rights until after
he was questioned by police and the ASA (C. 89). At the police station, an officer informed Mr.
Chism that he was not under arrest, but that he needed to ask him some questions (C. 89). A
detective questioned Mr. Chism, and asked him if he knew anything about a robbery that took
place days earlier (C. 89). Mr. Chism said, “Yes,” because the police had come to his home on
that date to ask him about the robbery (C. 89). The detectives continued asking questions and

Mr. Chism continued to speak with the them, until two more detectives interrogated Mr, Chism,
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where one detective threatened him that 1f he did nol confess to the offense, he would have to call

the assistant State’s attorney (“ASA™) (C. 89).

The detective telephoned the ASA, who armived an hour later and told Mr. Chism that if
he confesscd to the offense he would help him receive the minimum sentence of 6 years, but if he
did not confess, he would rcecive a 30-year sentence (C. 89). Mr. Chism asked the ASA if he
could go home since he had not been placed under arrest, but the ASA replied, “No™ (C. 89).
After the questioning ceased, the ASA read Mr. Chism his rights (C. 89). Upon receiving his

rights, Mr. Chism rcfused to answer any further questions (C. 89).

The procedures used by police as alleged in the petition were in utter violation of Mr.
Chism’s Miranda rights and were induced by promiscs of a reduced sentence. Accordingly, Mr.
Chism stated the gist of a claim that defense counsel was meffective for failing to file a pre-trial

maotion to suppress the illegally obtained statements,

As a general rule, matters of {nal strategy, such as whether to file a motion to suppress,
are immune from claims of the ineffective assistance of counsel. People v. Nunez, 325 11, App.
3d 33, 42, 756 N.E.2d 941 (2nd Dist. 2001). Nevertheless, where such a motion is appropriate,
the failure to file 2 motion to suppress will constitute ineffective assistance. fd. The failurc to
challenge improperly obtained evidence has been found to result in incompetent representation.
See e.g., People v. Brinson, 80 IL.App.3d 388, 399 N.E.2d 1010 (2nd Dist. 1980); People v.
Fernandez, 162 IN.App.3d 981, 988-9, 516 N.E.2d 366 (15t Dist. 1987); People v. Neeley, 90 I11.
App.3d 76, 79-81, 412 N.E.2d 1010 (5th Dist. 1980) (failure to file motion to suppress

confession held to be ineffective assistance of counsel).
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If Mr. Chism’s counsel wag aware thal the statements were illegally obtained (where
competent counsel would have been aware), there exists no reasonable trial strategy for counsel
not to at least seck to suppress the statements. The instant situation is similar lo People v. Odom,

where the Ilinois Appellate Court stated:

The public defender cxercised none of the preliminary procedures available to him prior
to trial. * * * But in the instant case defense counsel made no effort to exclude the
confession despite the fact that he must have known, if he conferred at all with his client
* * # that {a] senious question existed as 1o the voluntariness of the confession. In so
doing he gave his client no protection whatsoever against being convicted on the basis of
a coerced confession.

Odom, 71 1ll. App.2d 480, 484, 218 N.E.2d 116 (5th Dist. 1966).

In the case at bar, the record docs not indicate whether counsel made any effort to
suppress Mr. Chism’s statcments made in violation of Miranda. The record is barren of any such
motions and does not indicate whether counscl was aware of the violations of Mr. Chism’s
nights. According to his post-conviction petition, Mr. Chism claims that counsel had only limited
interaction with him and may well not have known that the Stale’s case was based on statements
that had been obtained illegally becanse his counsel did not ask him anything about his case, and
he was left uninformed about the posture of his case (C. 90). Since the contents of post-
conviction petition must be taken as “truc and liberally construed,” Mr. Chism’s allegation that
he was denied the cffective assislance of counsel must be deemed sufficient to survive the
summary dismissal stage. Accordingly, Mr. Chism is entitled to have his causc proceed to the

second-stage under the Act.

Mr. Chism’s Guilty Plea Was A Product of His Counsel’s Ineffectiveness

The petition states the gist of 4 claim that the combination of counsel’s ineffectiveness for
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failure lo investigate his alibi, along with counsel’s failure to file a pre-trial motion to suppress

his statements resulied in Mr. Chism’s plea of guilty. Although Mr. Chism was duly admonished

and persisted in his guilty plea before the court, his plea was a result of defense counsel lcaving
him with essentially no option but to plcad guilty. His counsel’s advice to enter the plea was
based on a lack of competence where had counsel taken the necessary steps to protect Mr.
Chism’s constitutional rights (i.c., to investigate hig alibi and scck to suppress the illegally
obtained statements), the complexion of the case would have been tilted in Mr. Chism’s favor

and would have undoubtedly affected his ullimate decision to plead guilty.

The voluntariness of a guilty plea may depend upon whether the defendant had effective
assistance of counsel. People v. Correa, 108 111.2d 541, 549, 485 N.E.2d 307 (1985). If the
defendant’s pleas were made in reasonable reliance upon the advice or representation of his
attormey, which advice or representation demonstrated incompetence, then it can be said that the
defendant’s pleas were not voluntary; that is, there was not a knowing and intelligent waiver of

the fundamental rights which a plca of guilty entails. 7d.

Here, Mr. Chism’s petition present the gist of a claim that he was placed in the
unfortunate position of having to succumb to his attorney’s imadequately informed advice that he
should plead guilty. The strength of Mr. Chism’s alternatives evaporated with cach act of his
counsel’s ineffective assistance. 1f his counsel had been diligent in investigating his alibi
witness, Mr. Chism’s best option may have been to proceed to either a jury or bench trial.
Additionally, if his counsel sought to suppress the 1llegally obtained statements and rceeived a
ruling in his favor, Mr. Chism may have likewise opted to proceed to trial. However, his

counsel’s meffectiveness culminated in a weakened defense, where the strength of his alibi was
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never investigated, and the State’s case regarding the inculpatory statements was not so much as
tested for adnissibility. The combination of these factors misled Mr. Chism into believing that a
guilty plea was his best recourse against the charges he faced. Accordingly, Mr. Chism persisted
in his plea during the trial court’s admonishments, but because his case was so severely strained
by counsel’s ineffectiveness as discussed supra, his plea was involuntary in so much as it was a

product of the ineffectiveness of his trial counsel. Correa, 108 I11.2d at 549.
Conclusion

In sum, Mr. Chism’s pctition sufficiently stales the gist of a constitutional claim - that he
received ineffective assistance of trial counscl in two ways. At this first-stage under the Post-
Conviction Hearing Act, Mr. Chism must simply meet a Iow threshold, which he has
accomplished by alleging a constitutional ¢laim accompanied by detailed factual supporl
involving matters beyond the record. Therefore, this Court should order Mr. Chism’s petition (o
advance to the second-stage under the Act, where he will be appointed counsel and be given the
opportunity to amend his petition so that the trial court may determine whether there has becn a

substantial showing of a constitutional violation.
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CONCLUSION

For the foregoing reasons, Michael Chism, Petitioner-Appellant, respectfully requests that
this Court reverse the summary dismissal of the trial court and remand the cause for further

proceedings consistent with sections 122-4 through 122-6 of the Post-Conviction Hearing Act,

Respectfully submitted,

MICHAEL J. PELLETIER
Deputy Defender

ADAM L. FRANKEL

Assistant Appellate Defender

Office of the State Appellate Defender
203 North LaSalle Street - 24th Floor
Chicago, Illinois 60601

(312) 814-5472

COUNSEL FOR PETITIONER-APPELLANT
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PETITION FOR LEAVE TO APPEAL

PRAYER FOR LEAVE TO APPEAL

Michael Chism, petitioner-appellant, hereby petitions this Court for leave to appeal,
pursuant to Supreme Court Rules 315 and 612, from the judgment of the Appellate Court, First
District, affirming his conviction for attempt first degree murder and home invasion and his

sentence of two 16-year concurrent terms imprisonment.



FROCEEDINGS BELOW

The appellate court affirmed Michael Chism’s conviction on June 11, 2004, On June 15,
2004, Mr. Chism filed an affidavit of intent (o file a petition for leave to appeal. No petition for
rehearing was filed. A copy of the appellate court’s judgment and the affidavit of intent are

appended to this petition.



COMPELLING REASONS FOR GRANTING REVIEW

1. This Court should grant leave to appeal because the appellate court misinterpreted
People v. Boclair, 202 T11. 2d 89, 789 N.E.2d 734 (2002), in holding that a pro se post-conviction
petition may be summarily dismissed on waiver grounds at the first stage of proceedings.
Furiher, the appellate court’s order conflicts with People v. Blair, 338 1ll. App. 3d 429, 431-32,
788 N.E.2d 240 (1 Dist. 2003), leave to appeal granted, 1ll. 2d _, 805 N.E.2d 486 (2003), as
well as People v. Morales, 339 Ul. App, 3d 554, 560-61, 791 N.E.2d 1122 (1* Dist. 2003),
People v. McGhee, 337 T11. App. 3d 992, 995, 787 N.E.2d 324 (1* Dist. 2002), and the plain
language of the Post-Conviction Hearing Act. Therefore, review must be granted to decide this
case in accordance with this Court’s decision in Boclair and to resolve the conflict within the
appellate courts as to whether a first stage post-conviction petition can be summarily dismissed
on the basis of waiver.

Review is further warranted in this case where the appellate court erroneously determined
that the failure to file a motion to vacatc a guilty plea or direct appeal results in the waiver of the
issues raised in the post-conviction petition. It is well-settled (hat the “doctrines of waiver and
res judicata apply to appeals from the denial of post-conviction petitions enly in cases ‘where a
petitioner has previously taken a direct appeal from a judgment of conviction.”” Pegple v.
Miranda, 329 11L. App. 3d 837, 842, 769 N.E.2d 1000 (1* Dist. 2003) (citing People v. Barrow,
195 1IL. 2d 506, 519 (2001) (emphasis added)). A petitioner does not waive the right to proceed
under the Post-Conviction Hearing Act by failing to file a post-trial motion or a direct appeal.
People v. Tripp, 248 1il. App. 3d 706, 711, 618 N.E.2d 1157 (5" Dist. 1993). Accordingly,

review is necessary because the appellate court’s conclusions that Chism’s failure to pursuc a
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direct appeal resulted in the waiver of his claims of ineffective assistance of counsel on collateral
review, conflicts with well-settled precedent.

2. This Court should also grant leave o appeal because the appellate court utilized a
too stringent standard in analyzing the sufficiency of Chism’s first-stage post-conviction

_allcgations. Specifically, where a petition raises an ineffective assistance of counsel claim during
first-stage post-conviction proceedings, the “gist of a meritorious constitutional claim’ standard
should apply, as required by People v. Edwards, 197 TI1. 2d 239, 245, 757 N.E.2d 442 (2001).
The appellate court erred when it judged Chism’s allegations according to whether they satisfied
the two-prong standard enunciated by Strickland v. Washington, 466 U.8. 668, 104 S, Ct. 2052,
80 L. Ed. 2d 674 (1584). By requiring a first-stage petitioner lo satisfy the Strickland standard,
the appellate court engaged in a substantive review of the merits of Chism’s ineffcctive
assistance of counsel claim, which placed a burden on petitioner beyond that required at stage-
one proceedings, according to this Court’s analysis in Edwards.

This Court should grant leave to appeal to provide guidance to the circuit and appellate
courte as to the standard it must apply when reviewing a post-conviction petition during firsi-
stage proceedings. Compare Edwards, 197 I11. 2d at 244-45 (applying the “gist of a meritorious
constitutional claim” standard during first-stage post-conviclion proceedings), with People v.
Jefferson, 345 111. App. 3d 60, 75, 801 N.E.2d 552 (1* Dist. 2003) (holding that when
determining whether a petition is frivolous or patently without merit, the cireuit court may apply
the Strickland test).

3. Review is further warranied in this matter because the decision of the appellate
court is an example of the inconsistent application that courts have given the decision of this
Court in People v. Collins, 202 1L 2d 59, 782 N.E.2d 195 (2002). In the present case, relying on
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Collins, the court noted that Chism failed to indicate what the alibi witness’s testimony would be
and failed to provide supporting evidence, despite the fact that Chism did explicitly allege the
expecled contents of the testimony. Because the appellate court’s application of Collins is
inconsislent and arbitrary, this Court should take review, and clarify the manner in which Collins
may be reconciled, if at all, with the approach to evaluating first-stage post-conviction petitions

set forth in Boclair. See Colfins, 202 11l. 2d at 75-83 (McMorrow, J., dissenting).



STATEMENT OF FACTS

Michael Chism was charged with home invasion and the attempt first degree murder of
Sabina Bezjak. (C. 16; R. 3) Chism pled guilty on both charges and was sentenced to two
concurrent 16-year terms of imprisonment. (R. 3-4)

Chism subsequently filed both & motion to reduce sentence, and a pre se post-conviction
petition alleging, inter alia, that he was denied the effective assistanée of trial counsel, that he
was interrogated without receiving his Miranda rights, and that he was wrongfully deprived of
presenting a critical alibi witness, (C. 64, 88-90)

In his petition, Chism stated that on November 15, 1999, the police arrived at his home
and asked him and his brother whether Hispanic people resided at their residence and the
brothers replied in the negative. (C. 90) Four days later, a detective returned to the Chism
residence and placed Chism’s brother under arrest. (C. 90) Twenty minutes after the arrest of his
brother, detectives refurned to the residence and asked Chism to accompany them to the police
station to identify his brother. (C. 90)

Upon arriving at the police station, one of the officers photographed Chism and had him
wait in a room. (C. 89) Minutes later, the officer returned and informed Chism that he was not
under arrest, but that the officer needed to ask him some questions. (C. 89) Next, a detective
entered the room and questioned Chism about his neighbor, the victim, Sabina Bezjak. (C. 89)
The detective asked him whether he had ever helped his neighbor clean her yard, to which Chism
stated that he had. (C. 89} The detective also asked him if he knew anything about a robbery that
took place days earlier. (C. 89) Chism said, “Yes,” because the police had come to his home on
that date to ask him about the robbery. (C. 89) The detectives continued asking questions and
Chism denied robbing Ms. Bezjak. (C. 89) Chism told the police that he helped Ms. Bezjak
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c¢lean her yard untit 4:00 p.m. on the date in question, and that she paid him $5.00 by dropping

the money out of her window. (C. 89)

When the detective finished questioning him, Chism was put in a line-up. (C. §9)
Afterward, the detective told him told him that Ms. Bezjak had identified him as the offender, but
informed him that he was still not under arrest. (C. 89) The ASA told Chism that if he confessed
to the offense he would help him receive the minimum sentence of 6 years, but if he did not
confess, then he would receive a 30-year sentence. (C. 89) Chism asked the ASA if he could go
home since he had not been placed under arrest, but the ASA replied, “No.” (C. 89) Afier the
questioning ceased, the ASA read Chism his rights. (C. 89)

As to the claims included in his pro se post-conviction petition, Chismn specifically
alleged that he was deprived of the effective assistance of counsel. (C. 90) In support of this
claim, Chism stated that at the time of offense, he was at his home with his brother and his son.
(C. 90) Chism wanted his brother to testify as an alibi witness on his behalf, and asked defense
counsel to procure him for that purpose. (C. 90) Chism explained to counsel that there was no
telephone at his home, but that she could contast his brother through his sistcr, Cora. {C. 90)
Chism stated that there were several conlinuances in his case, and at cach he would ask his
counsel whether she had contacted either his brother or sister, to which she always replied, “No.”
(C. 90) He stated further that he received no help from his lawyer because she did not keep him
informed about his case. (C. 90)

The circuit court summarnly dismissed the pro se petition stating that the petition was
“frivolous and patently without merit.” (R. C103)

On appeal, Chism argued that his claim that he was denied the effective assistance of
counsel raised the gist of a meritorious claim and thus further post-conviction proceedings were
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warranted. The appellate court affirmed the dismissal of the post-conviction petition finding
that: 1} Chism’s claim that counsel was ineffective in failing to file a motion to suppress
statcments was waived because 1t was not included in the pro se petition; 2) Chism waived his
right to challenge the voluntariness of his guilly plea by failing to file a motion to withdraw his
plea or a direct appeal; 3) Chism’s claim that counsel was incffective for failing to locate and
investigate alibi witnesses was waived because it was not raised on direct appeal; and 4) Chism’s
claims of ineffective assistance failed to meet the Strickland standard. People v. Chism, 1-03-

0703 (Rule 23 Order, June 11, 2004), slip op. at 7-16.



ARGUMENT
L Review Is Warranted Because the Appellate Court’s Decision Misinterprets People
v. Boclair in Holding That a Pro Se Post-Conviction Petition May Be Summarily
Dismissed on Waiver Grounds, and Conflicts with Other Appellate Court Decisions
on this Issue, Including People v. Blair, Currently Pending Before this Court.
Review Is Further Warranted Where the Court Incorrectly Determined That

Chism’s Failure to File a Motion to Vacate His Guilty Plea or Direct Appeal
Resulted in the Waiver of His Ineffective Assistance of Counsel Claims on Collateral

Review,

Chism’s petition alleged that he was denied his right to effective assistance of counsel
where counsel failed to file a motion to suppress and failed to investigate and call a critical ahin
witness. (C. 89-90) The circuit court summarily dismissed Chism’s petition on the basis that it
failed to state the gist of a meritorious claim. On appeal of the dismissal of his first-stage pro se
post-conviction petition, Chism argued that the trial court erred in dismissing his petition where
he stated the gist of a meritorious claim that he was denicd the effective assistance of trial
counsel. However, the appellate court determined that Chism’s allegations were barred by
waiver and rejected Chism’s argument that the issue of waiver is not applicable to first-stage
posi-conviction proceedings. People v. Chism, 1-03-0703 (Rule 23 Order, June 11, 2004), slip
op. at 7-16; Pegple v. Boclair, 202 111. 2d 89, 789 N.E.2d 734 (2002); People v. McGhee, 337 111,
App. 3d 992, 995, 787 N.E.2d 324 (2003), People v. Blair, 338 I11. App. 3d 429, 431-32, 788
N.E.2d 240 (2003).

The appellate court’s decision was incorract as it 18 contrary to the requirements of the
Post-Conviction Hearing Act and to this Court’s holding in Boclair. This order also directly
conflicts with Blair, which followed this Court’s decision in Beclair. Accordingly, this Court
should grant leave 1o appeal because the appellate courts are split on the issue of whether a pro se

post-conviction petition can be summarily dismissed at the first stage on waiver grounds. In
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addition, because this Court is currently considering a similar issue in Blair, this Court should
grant leave to appeal, or stay its decision on this petition until it decides Blair, so this case can be
decided consistent with Blair,

Moreover, review should further be granted where the appellate court affirmed the
surmmary dismissal of Chism’s claims based on the erroneous conclusion that the issues had been
waived as a result of Chism’s failure to file a dircct appeal. Chism, slip. op. 10-12. However,
Chism’s petition was not subject to waiver because Chism was not required to file a direct appeal
or a motion to vacate his guilty plea before he could collaterally attack his conviction.

In Peaple v. Boclair, 202 111 2d at 89, this Court held that under the Post-Conviction
Hearing Act, 725 1ILCS 122-1 et seq. (2002), a irial court cannot base a first-slage summary
dismissal on procedural mattcfs such as timeliness. Delermination c:lf those matters, which do
not concern the potential merits of the claims, is reserved for the second slage of proceedings.
This Court made clear that review at the first stage of proceedings is limited to the potential
merits of the petitioner’s claims. Boclair, 202 111. 2d at 99. Procedural bars to relief such as res

Judicate and waiver are matters that go beyond (he allegations of ihe peiition and shouid not be
reviewed at the first stage of proceedings.

Although the holding in Boclair dealt specifically with untimeliness, the case also
involved issues of res judicata and waiver. In People v. McCain, 312 111. App. 3d 529, 530-31,
727 N.E.2d 383 (5" Dist. 2000), one of the cases consolidated for review in Boelair, the appellate
court held that a trial court could not summarily dismiss a petition based on untimeliness, res

Judicata, or waiver at the first stage of proceedings. The appellate court explained that the
inquiry at the first stage is limited to the potential merits of the petition and that issues of
timeliness, res judicata, and waiver required the trial court to make factual findings. McCain,
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312 Hl. App. 3d at 531. According to the appellate court in McCain, “At this stage of the
proceedings, the court should only determine whether the pelition alleges constitutional
deprivations, not whether the petitioner will ultimately succeed on those claims.” MeCain, 312
Il App. 3d at 531. This Court in Boclair noted that McCain’s holding covered res judicata and
walver as well as untimeliness, and affirmed the decision in McCain. Boclair, 202 111.2d at 94,
95-96.

The plain language of the Post-Conviction Hearing Act supports applying the holding in
Boclair to procedural issues beyond timeliness. For a petition at the first stage of proceedings,
all that 1s required is a simple statement of facts which presents the gist of a meritorious
constitutional claim. People v. Edwards, 197 11l. 2d 239, 245, 757 N.E.2d 442 (2001). The Act
does not require the petitioner to address procedural matters of res judicata or waiver. In fact,
the Act explicitly directs the petitioner to omit argument and discussion of authorities from the
petition, 725 ILCS 5/122-2 (2002). A petitioner cannot reasonably be expected to overcome
procedural bars to relief at the first stage of proceedings if argument and discussion of authorities
is not required. The Act itself indicates that such procedural matters should be reserved for the
second stage of proceedings.

The First District Appellate Court’s Third Division recently confirmed the Boclair rule in
People v. Blair, 338 T11. App, 3d at 429, which is currently pending before this Court, and People
v. McGhee, 337 1. App. 3d at 992, holding that “the circuit court’s summary dismissal of a
defendant’s post-conviction petition cannot be affirmed on the grounds that the claims raised in
the petition have been waived or are barred by the doctrine of res judicata.” Blair, 338 TIl, App.
3d at 431-32 (citing McGhee). In Blair, the defendant’s post-conviction petition set forth several
claims of ineffective assistance of trial and appellate counsel. 7d. at 431. The trial court
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summarily dismissed the defendant’s claims at the first stage as res judicata or waived. But the
appellate court reversed, citing Boclair, and ruled that summary dismissal based on waiver and
res judicata at the first stage is inappropriate. /d. This case involves the same issue of
ineflfectiveness of trial counsel as Blair, nevertheless, the court determined in this case that the
issues were waived.,

Moreover, not only was the appeliate court order an incorrect application of Boclair, bul
it also erroneously determined that failure to file a direct appeal results in waiver of issues on
collateral review. Chism, slip. op. 10-12. Generally, if a petitioner wishes to contest the
voluntariness of a guilty plea, he must first file a motion to withdraw the plea. Illinois Supreme
Court Rule 604(d) (West 2002); People v. Viices, 321 T11. App. 3d 937, 940, 748 N.E.2d 1219
(2" Dist. 2001). However, compliance with Rule 604(d) is not a prerequisite to post-conviction
proceedings. People v. Miranda, 329 111, App, 3d 837, 841, 769 N.E.2d 1000 (1* Dist. 2002).
The Miranda Court rejected the Stale’s contention that the petitioner’s allegations had been
waived because she failed to file a direct appeal or a motion to withdraw her guilty plea pursuant
to Rule 604(d) stating that “although netitioner theoretically could have appealed her conviction .
. . she did not and was not required to do so.” Id. at 842 (emphasis in oniginal); see also People
v. Stein, 255 1. App. 3d 847, 848, 625 N.E.2d 1151 (3™ Dist. 1993) (a defendant who pleads
guilty is not required to withdraw his guilty plea and perfect a direct appeal in order o pursue
post-conviction relief); People v. Umfleet, 190 111, App. 3d 804, 809, 546 N.E.2d 1013 (5™ Dist.
1989) (a defendant’s failure to file a motion to withdraw his guilly plea does not foreclose the
possibility of review under the Post-Conviction Hearing Act).

Therefore, it is well-settled that the “doctrines of waiver and res judicata apply to appeals
from the denial of post-conviction petitions enly in cases ‘where a petitioner has previously taken
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a direct appeal from a judgment of conviction.”” Miranda, 329 1. App. 3d at 842 (citing Peaple
v, Barrow, 195 T11. 2d 506, 519 (2001) (emphasis added)). A petitioner does not waive the right
to procced under the Post-Conviction Hearing Act by failing to file a post-trial motion or a direct
appeal. People v. Tripp, 248 1ll. App. 3d 706, 711, 618 N.E.2d 1157 (5" Dist. 1993) (holding
that failure to take a direct appeal does not bar review of constitutional claims raised in a post-
conviction petition).

Here, the appeliate court held that Chism waived his right to challenge his guilty plea and
counsel’s effectiveness because he failed to file a motion to vacate the plea or file a direct appeal.
Chism, slip. op. at 10-12. As the above discussion demonstrates, Chism was not required to file
a direct appeal or a motion 1o vacate guilty plea before he could file a post-conviction petition.
Accordingly, the appellate court erred in dismissing Chism’s petition on the grounds of waiver.

Consequently, this Court should grant leave to appeal because the appellate court’s
decision misinterpreted Boclair, erroneously determined that a guilty plea results in waiver of°
issues on collateral review, and conflicts with Blair, which is pending before this Court. If the
Court does not grant this petition, it should hold this case pending the disposition of Rlair.
1L Review Is Warranted to Determine Whether the Strickland v. Washington Standard

Applies to a Petitioner’s Claim of Ineffective Assistance of Counsel During First-

Stage Post-Conviction Proceedings.

On appeal from the summary dismissal of his post-conviction petition, Chism argued that
he was denied his right to the effective assistance of counsel where trial counsel failed to file a
motion to suppress statements and failed to investigate an alibi witness. In affirming the circuit
court’s summary dismissal of his petition, the appellate court analyzed Chism’s ineffective
assistance of trial counsel claim under the standard set forth in Strickland v. Washington, 466
U.S. 668 (1984). Peaple v. Chism, 1-03-0703 (Rule 23 Order, June 11, 2004), slip op. at 14-16.
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Chismn contends that the appellate court erred in affirming the summary dismissal of his
petition becanse it improperly analyzed the substantive merits of his claim under the Strickland
standard. Chism asserts that the court should have analyzed his claim under the“gist” standard
because his petition was procedurally postured at the first-stage of post-conviction proceedings.
In addition, the appellate court erred in making factual determinations when it speculated that
trial counsel’s decision was trial strategy, where, taken as true, Chism’s allegatinﬁs rebutted the
presumption that trial counsel’s failure to call this witness was trial strategy. Moreover, the
appcllate court also misapplied the applicable gist standard where the court determined that
Chism did not include the claim that counsel was ineffective in failing to file a motion to
suppress in his pro se petition where Chism specifically included the facts necessary to set forth
the gist of a claim. Chism, slip. op. 9-10.

During first-stage post-conviction proceedings, all that is required is a simple statement
which presents the gist of a meritorious constitutional claim. People v. Edwards, 197 Tl1. 2d 239,
245, 757 N.E.2d 442 (2001). The “gist” standard establishes a very low threshold, and to meet
1, the petition “need only present a limited amount of detail” and “need not set forth the claim in
its entirety.” Id. at 244. The court must liberally construe the petition, taking as true all well-
pleaded facts not positively rebutted by the record. People v. Montgomery, 327 111. App. 3d 180,
183-84, 763 N.E.2d 369 (1* Dist. 2001), citing People v. Coleman, 183 111. 2d 366, 395, 388-39,
701 N.E.2d 1063 (1988).

There is confusion in the appellate courts as to whether the “gist” standard, discussed in
People v. Edwards, requires that a pro se petitioner, at the first stage, establish that he was
prejudiced by his attorney’s neglect of his case, People v. Edwards, 197 TIl, 2d 239 at 244,
Some appellate courts have interpreted People v. Edwards as not requiring a pro se petitioner to
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establish the second prong of Strickland v. Washington. See People v. Plummer, 344 1ll. App. 3d
1016, 1052, 801 N.E.2d 1045 (1* Dist. 2003) (recognizing that a consideration of the ultimate
merits of pro se allegations of ineffective assistance of counsel is “premature and
inappropriate™); People v. Ledbetter, 342 111, App. 3d 285, 288, 794 N.E.2d 1067 (4™ Dist. 2003)
(showing of prejudice is not dispositive at first stage because the only relevant inquiry is whether
the petitioner has presented the “gist” of a constitutional claim); Peaple v. Smith, 326 IIL. App. 3d
831, 854, 761 N.E.2d 306 (1* Dist. 2001) (appellate court could not say that trial counsel’s
failure to investigate the evidence was not prejudicial; summary dismissal of the post-conviction
petition was therefore improper).

Here, however, the appellate court misapplied the Edwards “gist” standard appropriate 1o
first-stage review by prematurely engaging in an analysis of Chism’s claim under Strickland v.
Washington, 466 U.5. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). Thus, this Courl should
grant review to resolve the question raised by the appellate court’s decision of whether People v.
Edwards precludes an appellate court {from engaging in the Strickland analysis during the review
of a summarily dismissal of a first stage petition.

The appellate court erred when it determined that trial counsel’s decision not to Chism’s
brother as an alibi witness was trial stralegy. Chism, slip. op. 16. This determination was factual
in naturc because the court relied on its own conclusions that the alibi witness could have been
impeached because of his prior convictions. Jd. Additionally, there was no evidence rebutting
Chism’s claims that his brother would have provided an alibi and the appellate court did not
point to any such evidence.

Morever, the appellate court determined that not only was the attorney not deficient
because of trial strategy, but also determined that Chism was not prejudiced because there was no
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evidence what his brother’s testimony would have been. Chism, slip. op. 15. Once again, this is
a misapplication of the gist standard, which does not require a fully pled claim. Edwards, 197 Il
2d at 244. In his petition he averred that throughout the course of his representation, he
requested that trial counsel investigate his brother as an alibi witness. (C. 90) Chism stated that
he explained to his attorney that he did not commit the offénse, and that at the time of the
incident he was at home with his brother and son. (C. 90) On a later court date Chism again
asked counsel] about his brother, and she stated that she could not locate him. (C. 90) Chism told
her that she could get in contact with him through his sister Cora. (C. 90) On the subsequent
court date, however, defense counsel told Chism that she was not able to contact his sister, but
that she would try again. (C. 20) During the next continued court appearance, Chism again asked
his attorney whether she had contacted either his brother or sister, and his attorney merely
replied, “No.” (C. 90) Chism clearly supported his claim of ineffective assistance of counsel
with a dctailed explanation of counsel’s failure to investigate his alibi witness and what evidence
would have been available had counsel called the brother as a witness.

When considering the petition in light of the gist standard, Chism further alleged that he
was denied effective assistance of counsel due to counsel’s failure to move to suppress his
unlawfully obtained statements, contrary to the appellate court’s decision. Chism, slip. op. 9-10.
In his petition Chism stated that he was taken to the station, photographed, and questioned
without ever being advised of his rights. (C. 89) At the police station, an officer informed Chism
that he was not under arrest, but that he needed to ask him some questions, (C. 89) Chism asked
the ASA if he could go home since he had not been placed under arrest, but the ASA replied,
“No.” (C. 89) After the questioning ceased, the ASA read Chism his rights and at that point
Chism refuscd to answer any further questions. (C. 89) Therefore, however inartfully drawn, the

-16-



petition does allege that he was denied his constitutional right to effective assistance due to

counsel’s fajlure to move to suppress the statements obtained in violation of his Miranda rights.

(C. 88-90)

He supported his claim with sufficient detail to survive summary dismissal under the
Edwards gist standard. Chism alleged facts supporting his belief that his rights were violated.
The fact that he did not indicate how his rights should have been vindicated by moving to
suppress the statements or that trial counsel was ineffective in failing to file a motion does not
constitute a waiver of his elatms. The Post-Conviction Hearing Act and Edwards only requires
that a petitioner allege facts, which is exactly what Chism did, and does not require a petitioner to
know and identify the legal theory underlying the facts to state a gist of a claim.

III.  Review Is Necessary to Resolve the Conflict Between People v. Collins, Which
Allows Dismissal of Post-conviction Petitions at the First Stage That Are
Unsupported by Corroborating Evidence, and People v. Boclair and People v.
Edwards, Which Hold That a Case May Only Be Dismissed at the First Stage When
it Fails to State the “Gist” of a Constitutional Claim.

The appellate court’s determination that it could not review Chism’s claims because he
failed to state what his brother’s testimony would be is not in keeping with two recent Illinois
Supreme Court decisions: People v. Boclair, 202 I11. 2d 80, 789 N.E.2d 734 (ZOOZ), and People
v. Edwards, 197 1ll. 2d 239, 757 N.E.2d 442 (2001). People v. Chism, 1-03-0703 (Rule 23 Order,
June 11, 2004), slip op. at 15. In both cases, this Court reasoned that a petition may not be
dismissed at the first stage cxcept for the failure to state the gist of a constitutional claim — a
standard that is fundamentally inconsistent with dismissal because the factual allegations set
forth mn the petition are uncorroborated. Here, however, the appellate court incorrectly
determined that Chism failed to support his claims with evidence. This was incorrect because

Chism did in fact support his ¢laim with evidence as to what the alibi testimony would have been

-17-



as explained in the previous argument and, moreover, the Collins decision is inconsistent with
Boclair. Thus, leave to appeal should be granted to resolve the inconsistent application of
Collins in light of the more recent Boclair.

In her dissent to this Court’s denial of the petition for rehearing in People v. Collins, 202
1. 2d 59, 782 N.E.2d 195 (2002), and her special concurrence to Boclair, Chief Justice
McMorrow has argued that the more recently decided case, Boclair, overruled the affidavit
requirement previously set forth in Collins. See Boclair, 202 111, 2d at 127 (McMorrow, J.,
specially concurring); Collins, 202 TIL. 2d at 83 (McMorrow, I., dissenting). According to the
Boclair majority, the trial court must look only to 725 ILCS 5/122-2.1 of the Post Conviction Act
to determine whether the post-conviction petition is subject to summary dismissal. However, the
affidavit requirement discussed in Colling is found in 725 ILCS 5/122-2 of the Act, a section that
the Boclair court deemed mapplicable to first stage post-conviction proceedings. /d. at 124. The
appellale cowrt’s reliance on § 122-2 in the instant case to affirm the summary dismissal of
Chism’s petition highlights the need for clarity from this Court regarding whether lower courts
should follow Coliins or Boclair when evaluatin g first-stage petitions.

The two cases sitply cannot be reconciled. Boclair articulated that at the first stage of
post-conviction proccedings, “the court should only determine whether the petition alleges
constitutional deprivations™ and that “ihe process at the summary review stage measures a
petition’s substantive virtue rather than its procedural compliance.” Boclair, 202 111, 2d at 102.
Chief Justice McMorrow points out in her Boclair and Collins opinions that, as both a matter of
stalutory construction and of policy, one cannot reconcile the Boclair rule forbidding
procedurally-based summary dismissals with the Collins rule permitting summary dismissal
because of a pro se litigant’s inclusion of only one affidavit. Boclair, 202 Tl 2d at 127
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(McMorrow, J., specially concurring); Collins, 202 Ill. 2d at 82-3 (McMorrow, J., dissenting).

The Collins requirement that a pro se petitioncr supplement his petition with affidavits
and supporting documents is also contrary to the llinois Supreme Court’s position in People v.
Edwards, 197 1. 2d 239, 757 N.E.2d 442 (2001). The Collins requirement that a first-stage
petition may be dismissed for failure to meet the requirements of § 122-2 contradicts the
Edwards court’s position that “requiring this type of full or complete pleading is contrary tb this
court’s holding that the pro se delendant *need only present a limited amount of detail’ to survive
summary disrnissal at the first stage of the post-conviction proceedings.” Edwards, 197 Ill. 2d at
2435 (citation omitted).

Edwards explicitly overruled the requirement, embodied in previous decisions of the
appellate court, that a pro se petitioner plead “sufficient facts” in support of his constitutional
allegation. Edwards, 197 Ill. 2d at 244-247. This holding is fundamentally inconsistent with
Collins. While Edwards emphasized that a defendant cannot be expected to recognize what facts
need to be alleged in the initial petition, Collins held that a petitioner has the burden to obtain
factual affidavits in support of those facts. There is simply no way the two cases can be
reconciled,

On a more gencral level, too, the dismissal of an uncorroborated post-conviction petition
at the first stage is contrary to the structure and intent of the Post-Conviction Hearing Act. For
one, it conflicts with the right of a petitioner, at the second stage, to amendment of the petition to
the extent that the amendment is “appropriate, just and reasonable and as is generally provided in
civil cases.” 725 ILCS 5/122-5 (West 2002). In eivil cases, Illinois allows for liberal
amendment of pleadings where a proposed amendment will cure an otherwise defective pleading
and will not prejudice the opposing party. See Board of Educ, v. Robbins, 327 TIl. App. 3d 599,
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605, 765 N.E.2d 449 (1st Dist, 2001). See also 735 ILCS 5/2-616 (West 2002). Pursuant to this
standard, a petitioner should have the right to cure his or her failure to attach appropriatc
documentation by filing an amended pleading — a right that is unavailable to a first-stage
petitioner.

Accordingly, this Court thus should grant review in the present case, to address whether
the holding of Collins can be reconciled with Boclair and Edwards, as well as with the general

structure and purpose of the Post-Conviction Hearing Act.

CONCLUSION
Michael Chism, petitioner-appellant, respectfully requests that this Court grant leave to

appeal.

Respectfully submitted,
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No. 1-03-0703
IN THE
APPELLATE COURT OF ILLINOIS

FIRST DISTRICT

PEOPLE OF THE STATE OF ILLINOIS, ) Appeal from the Circuit Court
‘ } of Cook County, Illinois.
Respondent-Appellee, )
)
-vs- ) No. 99 CR 28042,
)
MICHAEL CHISM, ) Honorable
) John . Wasilewski,
Petitioner-Appellant. ) Tudge Presiding.

REPLY BRIEF AND ARGUMENT FOR PETITIONER-APPELLANT

MICHAEL CHISM’S CLAIM AS RAISED IN HIS PRO SE POST-CONVICTION
PETITION - THAT HE WAS DENIED THE EFFECTIVE ASSISTANCE OF
COUNSEL - SETS FORTH THE GIST OF A CONSTITUTTONAL CLAIM AND
THEREBY WARRANTS FURTHER PROCEEDINGS UNDER THE POST-
CONVICTION HEARING ACT.

The State contends that the trial court properly dismissed Chism’s pro se post-conviction
petition because his claim of incffective assistance of counsel was waived, the post-conviction
petition was legally inadequate, and Chism failed to show that trial counsel was deficient. (St. Br.
7-8) However, Chism provided factual support in his petition for his claim that his trial attorney
was ineffective for failing to investigate his alibi witness and for failing to move to suppress

illegally obtained statements with sufficient detail as to satisfy the minimal “gist” standard
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required of post-conviction pleadings. Therefore, the trial court erred in summarily dismissing
Chism’s petition and the cause must be remanded for further post-conviction proceedings
including appointment of counsel.

The State first argues that the issues in the petition are waived because Chism did not file
a direct appeal of his conviction. (St. Br. 10) However, the State’s argument 1s the very reason
why his claims are not waived. It is well-settled that the “doctrines of waiver and res judicata
apply Lo appeals from the denial of post-conviction petitions enly in cases ‘where a petitioner has
previously taken a direct appeal from a judgement of conviction.”” Peaple v. Miranda, 329 111.
App. 3d 837, 842, 769 N.E.2d 1000 (1** Dist. 2003) (citing People v. Barrow, 195 111. 2d 506,
519 (2001) (emphasis added)). A petitioncr does not waive the right to proceed under the Post-
Conviction Hearing Act by failing to file a post-trial motion or a direct appeal. People v. Tripp,
248 Til. App. 3d 706, 711, 618 N.E.2d 1157 (5" Dist. 1993) (holding that failure to take a direct
appeal does not bar review of constitutional claims raised in a post-conviction petition). Here,
Chism raised the gist of a constitutional claim that he was denied effective assistance of counsel
and he did not file a direct appeal. Therefore, the State’s argument that the claims are waived has
no merit.

In addition, waiver is not a proper basis for first stage summary dismissal. At the first-
stage of post-conviction procecdings, the court can only dismiss a petition on its substantive
merits. People v. Boclair, 202 I11. 2d 89, 99, 789 N.E.2d 734 (2002). The court cannot dismiss it
on the basis of procedural noncompliance such as untimeliness, res judicata, or waiver. ld.; see
also, People v. Blair, 338 TI1. App. 3d 429, 788 N.E.2d 240 (1¥ Dist. 2003), petition for leave lo

appeal allowed at 2003 11l LEXIS 1428 (Oct. 7, 2003); People v. McGhee, 337 11l. App. 3d 992,
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787 N.E.2d 324 (1 Dist. 2003). The State further argues that a reviewing court can affirm the
dismissal of a post-conviction petition on any basis supported by the record. (St. Br. 10)
However, the affirmation must still be bascd on a proper ground for first stage dismissal. A post-
conviction petition can be dismissed during stage one only if it is frivolous and patently without
metit and procedural noncompliance is not a proper basis for firsi-slage dismissal. Boclair, 202
i11. 2d at 100, Therefore, waiver is‘ inapplicable and the cause must be remanded for further
proceedings.

The State next contends that Chism’s claim that he was denied etfective assistance of
counsel due to counsel’s failure {o file a motion to suppress statements is waived because it was
not included in the original post-conviction petition. (St. Br. 11) However, in post-conviction
proceedings the petition need only present a simple slalement of a constitutional claim with a
limited amount of detail and it need not present legal argument or ¢italion to legal authority.
People v. Edwards, 197 111. 2d 239, 244, 757 N.E.2d 442 (2001). A petition 1s not frivolous or
patently without merit if the allegations, taken as true and liberally construed, present the gist of a
metitorious claim. 7d. Here, when considering the petition in light of that standard, Chism did
allege that he was denied effective assistance of counsel due to counsel’s failure to move to
suppress his unlawfully obtained statements. In his petition Chism staled that his attorney did
not communicale with him and did not act as a representative. (C. 89-90) He further explained
that he was taken to the station, photographed, and questioned without ever being advised of his
rights. (C. 89) He was not advised of his nghts until the conclusion of questioning. (C. §9)
Therciore, however inartfully drawn, the petition does allege that he was denied his

constitutional right to effective assistance due to counsel’s failure to move to suppress the
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statements obtained in violation of his Miranda rights. (C. 88-50)

Furthermore, this Court has recently held that the first-stage dismissal of a pro se petition
cannot be based on waiver. In People v. Coulter, the State argued the defendant waived an
ineffective assistance of appellate counsel ¢laim for farlure to include it in the post-conviction
pelition, People v. Coulter, IIl. App. 3d_, N.E.2d (No. 1-02-0563, January 16, 2004), slip op.
at 2. This Couﬁ explained that although any claim not raised in the original or amended petition
1s waived, the first-stage dismissal of a posi-conviction petition cannot be bascd on waiver and
therefore remanded the cause for second-stage proceedings. Coulter, slip. op. at 2. Here too, the
cause must be remanded for second-stage proceedings as waiver is not a proper basis for
summary dismissal. See People v. Etherly, _Ill. App. 3d _, N.E.2d_(No. 1-01-4166,
November 21, 2003) slip op. at 2. (“Determining substantive merit, not procedural compliance, is
the purpose of first-stage review.”)

Moreover, should this Court find the allegation was not presented in the petition,
fundamental fairness dictates that the issue should not be considered waived. The waiver rule is
not an absolute bar to procedurally defaulted claims and where fundamental fairmess requires,
waiver will not be applied in post-conviction proceedings. People v. Bates, 323 11l. App. 3d 77,
80, 751 N.E.2d 180 (1" Dist. 2001} (applying fundamental fairness exception to the waiver rule
to consider issue of improper admonishment of appcal rights during guilty plea); People v.
Marks, 239 111. App. 3d 178, 183, 607 N.E.2d 286 (3™ Dist. 1993) (applying fundamental faimess
exception o waiver rule to consider claim not included in pro se petition); see also People v.
Flores, 153 111, 2d 264, 274-75, 606 N.E.2d 1078 (1992) (procedurally defanited post-conviction

claim reviewed under principle of fundamental fairness wherce the alleged waiver stcmmed from
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appellate counsel’s failure to raise the issne on direct appeal); People v. Britz, 174 TIl. 2d 163,
177, 673 N.E.2d 300 (1996) (in the interests of fundamenial fairness, the court reviewed an 1ssue
not included in defendant’s post-conviction petition); People v. Perruguet, 181 T11. App. 3d 660,
537 N.E.2d 351 (5™ Dist. 1989) (same).

Application of the fundamental fairness exception to waiver is appropriate here because
Chism did not have the benefit of counsel io assist ﬁim in drafting his post-conviction petition.
Moreover, he was denicd effechive assistance duc to counscl’s failure to move to suppress the
1llegally obtained stalements. Thus, this crror affected substantial and fundamental rights and “it
would be fundamentally unfair to apply the waiver rule to this case.” Marks, 239 Ill. App. 3d at
183,

Next, the State argues that under Peaple v. Collins, the petition was properly dismissed
because it was legally insufficient as it failed to include supporting records, affidavits, or other
evidence. (St. Br. 11-12) Chism included his own affidavit with his pro se petition and he
provided a detailed explanation for the basis of his claims. (C. 88-90, 94) In his petition he
alleged that he was denied effective assistance of trial counsel. (C. 88-90) Accordingly, il would
be unrealistic for him to have obtained an affidavit from his trial attorney to attach io his petition.
Recently, in People v. Kelferman, the defendant alleged in his petition that he was denied
effective assistance of counsel because his attorney’s misrcpresentation induced him to plead
guilty. People v. Kellerman, 342 T11. App. 3d 1019, 1026, 797 N.E.2d 726 (3" Dist. 2003). The
court, relying on People v. Williams, stated that “the defendant could not be cxpected to obtain an
affidavit from his trial counsel stating that the attorney was ineffective.” d. The court held that

the defendant’s failurc to comply with the documentation requirements of the Post Conviction
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Hearing Act did not justify dismissal of the petition. /d.

Morcover, in People v. Boclair, the Tllingis Supreme Court effectively overruled the
affidavil requirement set forth in People v. Collins, 202 11, 2d 59, 782 N.E.2d 195 (2002). See
People v. Boclair, 202 111, 2d B0, 789 N.E.2d 734 (2002) (McMorrow, J., specially concurring).
According to the Boclair majonity, the trial court must look only to § 122-2.1 of the Post
Conviction Hearing Act to detenﬁine whether the post-conviction petition is subject to sﬁmmary
dismissal. However, the affidavit requirement discussed in Collins was found in § 122-2 of the
Act, a section that the Bocluir court deemed inapplicable o first stage post-conviction
proceedings. J/d at 123-124, Stating that C‘ollmg conflicts with Boclair “at every significant
point in its analysis™ as well as with the policy concerns expressed by the Bociair majority,
Justice McMorrow, in her special concurrence, articulated that Boclair overrules Collins sub
sifentio as the more recent of the two conflicting opinions. Baclair, 202 111 2d at 123-127,

However, cven if an affidavit from trial counsel or an explanation for the absence of that
affidavit is required in order to advance this particular point, Chism has met these requirements.
In Williams, the petitioner alleged that he was induced 1o plead guilty due to counsel’s
musrepresentations and ineffectiveness. People v. Williams, 47 111. 2d 1, 3, 264 N.E.2d 697
(1970). The petitioner did not cxplain why supperting documentation was not attached but it did
contain facts from which it could be inferred that the only affidavit the “petitioner could have
possibly furnished other than his own sworn statement, would have been that of his attorney.”
Id. at 4. The court noted that “the difficulty or impossibilily of obtaining such an affidavit is self-
apparent” and reversed the summary dismissal of the petition. ld. Therefore, like Williams,

Chism alleged facts from which it could be inferred that the only affidavit he could have included
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was that of his trial atiomey. (C. 88-90) It would have been impossible to oblain an affidavit
from his attorney admitting her own incompetency. See also People v. Collins, 202 111, 2d 59,
74, 782 N.E.2d 195 (2002) (McMorrow, Freeman, Kilbride, JJ., dissenting) (relying on the
Williams decision in finding that the majority erred in holding the pctition alleging ineffectivc
assistance must be summarily dismissed becanse defendant failed to attach affidavits).
Therefore, Chism’s petition was not “legally insufficient.” The trial c(:;un erred 1n summanly
dismissing Chism’s petition because he did statc the gist of a violation of a constitutional tight
and the only affidavit he could have included was from his attorney which would have been
impossible to obtain.

The State next contends that the petition failed to establish that counsel’s performance
was deficient or prejudicial and that Chism included no facts to support his claim that counsel
was not a “representative on his behalf.” (St. Br. 12-14) However, the State articulates an
mmpropet standard, arguing that Chism failed to make a subsiantial showing that his
constitutional rights were violated. (St. Br. 8) Al the first stage of proceedings the petition must
only allege the “gist” of a constitutional claim with a limited amount of detail and it need not
present legal argument or citation to legal authority. People v. Edwards, 197 TI1. 2d 239, 244,
757 N.E.2d 442 (2001). In adopting the more relaxed gist standard the Court rejected the prior
“sufficicnt facts” test and stated that “requiring this type of full or complete pleading is contrary
to this court’s holding that the pro se defendant need only present a limited amount of detail,”
Id. Thc State criticizes Chism for failing to allege or support all the elements of an incffective
assistance of counsel claim, (St. Br. 12-14) But, this argument is contrary to People v. Edwards,

which requires that the petition “need only present a limited amount of detail” and “need not set
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forth the claim in its catirety.” Edwards, 197 111, 2d at 244, quoting Gaultney, 174 TIL. 2d at 418.
Importantly, at this stage, substantive consideration of the petitioner’s claims or ultimate
enlitlement to relief is premature. People v. Seaberg, 262 111. App. 3d 79, 83-84, 635 N.E.2d 126
(2" Dist. 1994). This standard is lenient because pro se petitioners arc most frequently
laypersons and requiring them to state their claims with legal precision would have a chilling
effect on their right to meaningful access Lo the courts. People v. Dredge, 148 1I1. App. 3d 911,
913, 500 N.E.2d 445 (4" Dist. 1986). Because Chism is a layperson he would not be aware of all
the legal clements necessary to fully present his claim, but he still alleged sufficient facts to
support the gist of a claim that he received ineffective assistance of counsel. People v. Edwards,
197 111. 2d 239, 757 N.E.2d 442 (2001),

In his petition he averred that throughout the course of his representation, he requested
that trial counsel investigate his brother as an alibi witness. (C. 90) Chism stated that he
explained to his attorney that he did not cornmit the offense, and that at the time of the incident
he was al home with his brother and son. (C. 90) On a later court date Chism again asked
counsel about his brother, and she stated that she could not locate him. (C. 90) Chism told her
that she could get in contact with him through his sister Cora. (C. 90) On the subsequent conrt
date, however, defense counsel told Chism that she was not able to contact his sister, but that she
would try again. (C. 90) During the next continued court appearance, Chism again asked his
attorney whether she had contacted either his brother or sister, and his attorney merely replied,
“No.” (C.90) Chism clearly supported his claim of ineffective assistance of counsel with a
detailed explanation of counsel’s failure to investigate his alibi witness.

The State further argues that the “petitioner’s own allegations demonstratc his allorney
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repeatedly attempted to contact both petitioner’s brother and sister.” (St. Br. 15) Contrary to the
State’s allegation, the above discussion demonstrates that despite numerous requests, defense
counscl failed to investigate an alibi witness with possibly exculpatory evidence. Chism offlered
counse] detailed information on how to contact his brother, but counsel failed to follow through
with the critical investigation into Chism’s alibi. Thus, Chism stated the gist of a claim that
counse] did not act in a reasonablé manner by failing to investigate Chism’s alibi defense énd he
supported his claim with specific facts. Illinois courts have recognized thai the failure to
investigate or call a witness constitutes ineffective assistance of counsel! where the witness was
known to trial counsel and the witness’s testimony may have been exonerating. Coleman, 183 I11.
2d at 398; King, 316 TIl. App. 3d at 916; People v. Tate, 305 TI1, App. 3d 607, 612, 712 N.E.2d

826 (1% Dist. 1999).

The State also contends that Chism was not denied effective assistance due to counsel’s
failure to move lo suppress the illegally obtained statements. (St. Br. 15) Chism alleged in his
petition that he was not advised of hig Miranda rights until after he was questioned by police and
an assistant state’s attorney. (C. 89) At the police station, an officer informed Chism that he was
not under arrest, but that he needed to ask him some questions, (C. 89) A detective questioned
Chism and asked him if he knew anything about a robbery that took place days carlier. (C. 89)
Chism said, “Yes,” because the police had come to his home on that date to ask him about the
robbery. (C. 89) The detectives continued asking questions and Mr. Chism continued to speak
with them. (C. 89) An assistant state’s attorney told Chism that if he confessed to the offense he
wotuld help him receive the minimum sentence of six years, but if he did not confess, he would

receive a 30-year sentence, (C. 89) Chism asked the ASA if he could go home since he had not
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been placed under arrest, but the ASA replied, “No.” (C. 89) After ihe questioning ceased, the
ASA rcad Chism his rights and at thal point Chism refused to answer any further questions. (C.
89)

The State argues that Chism made no incriminating statements which require suppression.
(8t. Br. 17-18) However, while being questioned he admitted that he knew the victim Sabina
Bezjak, that hé helped her clean her yard, that he knew about the robbery that took place, and that
he helped Ms. Bezjak clean her yard on the day in question and she paid him $5.00. (C. 89)
Accordingly, he did make incriminating statements which placed him at the scene of the crime
and his statements may have been the basis ol his identification as the perpetrator. Therefore,
Chism stated the gist of a claim that defense counsel was inefﬁ:ctiva for failing to file a pre-trial
motion to suppress the illegally obtained statements, where the procedures used by the police
were in violation of his Miranda rights. He supported his claim with sufficient detail to survive
summary dismissal.

The State further contends that Chism voluntarily and intelligently pled guilty; thus, he
was not prejudiced by counsel’s performance. (St. Br. 15-16) But, it was counsel’s incompetence
that induced Chism to pled guilty as counsel made no attempt to act as an advocate. Chism’s
petition states the gist of a claim that it was the combination of counsel’s ineffectiveness for
failure 1o investigate his alibi and failure to file a pre-trial motion to suppress his statcments
which resulted in his plea of guilty. Although Chism was duly admonished and persisted in his
guilty plea before the court, his plea was a result of defense counsel lcaving him with essentially
no option but to plead guilly.

The voluntarincss of a guilty plea may depend upon whether the defendant had effective
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assistance of counsel. People v. Correa, 108 111 2d 541, 549, 485 N.E.2d 307 (1985). Here,
Chism’s petition alleged that he had no alternative but to plead guilty due to counsel’s failure to
movce to suppress statements or investigate his alibi. If his attomey had been diligent in
mvestigating his alibi witness, who could provide exculpatory evidence, Chism may have
proceeded to either a jury or bench trial. Additionally, if his counsel sought to suppress the
illegally obtained statements and received a ruling in his favor, Chism may have likewise opted
to proceed to trial, Bui, counsel’s failurc to investigate and act as an advocate misled Chism into
believing that a guilty plea was his only option, Therefore, contrary to the State’s claim, Chism
stated the gist of a claim that he was prejudiced by counsel’s deficient performance in failing to
investigate an alibi witness that would have provided exonerating testimony and by failing to
move to suppress statcments, as 1t left him with little altemative but to plead guilty.

Finaily, the Slate speculates that if Chism had elected to go to trial he would have faced
“overwhelming evidence” as the trial judge even commented that the evidence was “way more
than sufficient.” (St. Br. 18) Bui, the State’s recitation fails to take into account the evidence that
may have been suppressed had trial counsel properly filed a pre-trial motion. Nor does the
State’s comment consider that Chism may have had a solid alibi for the time in question which
would have been presented (o the court had counsel investigated Chism’s alibi witness. Thus,
had counsel acted as an advocate on Chism’s behalf, the evidence may not have been “sufficient”
or “overwhelming.”

In sum, Chism’s petition sufficiently states the gist of a constitutional claim that he
recerved incfiective assistance of trial counsel. Therefore, this Court should order Chism’s

petition to advance to the sccond-stage under the Act, where he will be appointed counsel and be
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given the opportunity to amend his petition so that the trial court may determine whether there

has been a substantial showing of a constitutional violation.
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CONCLUSION

For the foregoing reasons, Michael Chism, Petitioner-Appellant, respectfully requests that
this Court reverse the tral court’s summary dismissal and remand the cause for further

proceedings consistent with sections 122-4 through 122-6 of the Post-Conviction Hearing Act.
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