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full performance within one year. Thus, the contract did

as to Wilton Companies and Scott Mayer, and Count [V
dismissed with leave to replead. Motions to dismiss
Counts [, IIl, and V denied in their entirety.

CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiffs real estate busi-
nesses sued defendants, individuals and companies, and
alleged interference with the real estate business. The
individuals and companies filed a counterclaim and
third-party complaint asserting the following claims:
civil conspiracy, tortious interference with prospective
economic advantage, defamation per se, breach of fidu-
ciary duty, accounting and conversion. The real estate
businesses moved to dismiss.

OVERVIEW: In the instant dispute over certain real
estate transactions, an individual failed to identify the
contours of counter- and third party defendants' alleged
interest i his proposal, and did not describe how they
allegedly conveyed their purported interest in the indi-
vidual's proposal. The court held that these allegations
were sufficient, at the pleading stage, to state a claim for
interference with prospective business advantage. Fur-
thermore, the cormpanies could have rightfully stopped
using the real estate business's services within one vear
of the formation of the agreement, thereby allowing for

not fall within the statute of frauds. Without greater de-
tail regarding alleged defamatory statements, the court
was unable to determine the precise context in which the
alleged statements were made and whether they were
capable of innocent construction. Defendant individual
was directed to amend that claim to allege more precisely
the content of the defamatory statements, the context in
which the statements were made, as well as the identities
of both the speakers and the individuals to whom the
statements were allegedly made.

OUTCOME: The motion to dismiss the counter claims
were granted in part and dismissed in part.

LexisNexis{R) Headnotes

Civil Procedure > Pleading & Practice > Defenses,
Demurrers, & Objections > Failures to State Claims
Civil Procedure > Pleading & Practice > Mation Prac-
tice > Supporting Memeranda

Civil Procedure > Pleading & Practice > Pleadings >
Counterclaims > General Overview

{HN1] In considering a Fed. R Civ. P. 12(b}{6} motion,
a court is obligated to accept all well-pleaded facts in the
counterclaim as true and draw all reasonable inferences
in favor of the non-moving party. The consideration of a
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Rule 12(b)(6) motion is generally restricted to the plead-
ings, which include the complaint, any exhibits attached
thereto, and supporting briefs.

Torts > Business Torts > Commercial Interference >
Prospective Advantage > Elements

[HN2] Under llinois law, the elements of tortious inter-
ference with prospective economic advaniage are that:
(1) the plaintiff has a reasonable expectation of entering
into a valid business relationship; (2) the defendant
knows of this expectancy; (3) the defendant intentionally
and unjustifiably interferes to prevent the expectancy
from being fulfilled; and (4) damages to the plaintiff
have resulted from the interference,

Legal Ethics > Professional Conduct > Frivolous
Claims

Torts > Intentional Torts > Malicious Prosecution >
General Overview

[HIN3]} Under lllinois law, the only cause of action rec-
ognized for the wrongful filing of a lawsuit is one for
malicious prosecution or abuse of process.

Civil Procedure > Discovery > Privileged Matters >
General Overview

Governments > Courts > Court Personnel

Legal Ethics > Client Relations > Confidentiality of
Information

{HN4] Illinois law recognizes an absohute litigation privi-
lege which protects anything said or written in the course
of a legal proceeding, so long as the communication at
issue pertains to the pending litigation. The purpose of
the privilege is to secure to attorneys as officers of the
court the utmost freedom in their efforts to secure justice
for their clients.

Criminal Law & Procedure > Criminal Offenses > Mis-
cellaneous Offenses > Illegal Consensual Relations >
General Overview

Torts > Intentional Torts > Defamation > Defamuation
Per Se

[HN5] Under Illinois law, a statement is defamatory if it
tends to cause such harm to the reputation of another in
that it lowers that person in the eyes of the community or
deters third persons from associating with him or her, A
plaintiff may recover for defamation per se where the
allegedly defamatory statements fit into one of the fol-
lowing categories of statements: (1) those imputing the
commission of a criminal offense; (2) those imputing
infection with & communicable disease which, if true,
would tend to exclude one from society; (3) those imput-

ing an inability to perform or want of integrity in the
discharge of duties of office or employment; (4) those
stating false accusations of fornication or adultery; or (5)
those that prejudice a party in her trade or profession.

Torts > Intentional Torts > Defamation > Defamation
Per Se

[HN6] Even when a statement fits into one of the five
categories of defamation per se, recovery is preciuded if
the statement reasonably can be given an innocent con-
struction. The innocent construction rule requires the
court to interpret the alleged defamation in context and
give the words their natural and obvious implications and
meanings.

Torts > Intentional Torts > Defamation > Procedure
{HN7] Numerous courts in the Northern District of TiHi-
nois have applied a haec verba pleading requirement in
defamation actions under which a complainant must set
forth the alleged defamatory words that were spoken or
published. The rationale of the haec verba requirement is
that general knowledge of the exact language used is
necessary to form a responsive pleading. Courts applying
this requirement, however, have held that the defamatory
language need not be quoted verbatim, Rather, an allega-
tion is sufficiently specific if it allows the defendant to
understand the nature of the claim and form a responsive
pleading,

Evidence > Hearsay > Exemptions > Statements by
Party Opponents > General Overview

Evidence > Judicial Admissions > Pleadings

{HN8] A judicial admission is a deliberate, clear, and
uneguivocal statement, either written or oral, made in the
course of judicial proceedings, pleadings, or stipulations,
that 1s binding upon the party making it. A representation
m a brief, although neither in a pleading nor an affidavit,
may be treated as a judicial admission.

Civil Procedure > Pleading & Practice > Defenses,
Demurrers, & Objections > Affirmative Defenses
Contracts Law > Statutes of Frauds > Regquirements >

Performance
[HNOT See 740 [l Comp. Star. 80/1.

Civil Procedure > Pleading & Practice > Defenses,
Demurrers, & Objections > Affirmative Defenses
Contracts Law > Statutes of Frauds > Requirements >
Performance
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Labor & Employment Law > Employment Relation-
ships > Employment Contracts > Statutes of Frauds
[HN10] Any agreement that is capable of being per-
formed within a year, whether or not that contingency is
likely, falls outside the reach of the statute of frauds.
Having said that, if the contingency frustrates the terms
of the contract, rather than defining the terms of the con-
tract, the contract will usually fall within the statute of
frauds.

Business & Corporate Law > Corporations > Forma-
tion > Corporate Existence, Powers & Purpose > Pow-
ers > Distinct & Separate Principle

Business & Corporate Law > Corporations > Share-
holders > Actions Against Corporations > General
Overview

Business & Corporate Law > Corporations > Share-
holders > Disregard of Corporate Entity > General
Overview

[HN11] It is a well-established principle that a corpora-
tion is separate and distinct as a legal entity from its
shareholders, directors and officers and, generally, from
other corporations with which it may be affiliated.

Civil Procedure > Remedies > Equitable Accountings >
General Overview

Governments > Fiduciary Responsibilities

Torts > Intentional Tovts > Breach of Fiduciary Duty >
General Overview

[HN12] To state a claim for accounting under IHinois
law, a plamntiff must allege the absence of an adequate
remedy at law and one of the following: (1) breach of a
fiduciary relationship between the parties; (2) a need for
discovery; (3) fraud; or {4) the existence of complex mu-
fual accounts. Iilinois courts will excuse the failure to
allege the absence of an adequate remedy at law, how-
ever, if the accounting claim is based on a breach of fi-
duciary duty.

COUNSEL: For Wilton Partners IIT LLC, Wilton De-
velopment Corp, PLAINTIFFS: Stefanie W Kohen, Lit-
tler Mendelson, PC, Chicago, IL USA. Amy R Schaefer,
Littler Mendelson, PC, Chicago, 1L USA.

For Tim Gallagher, First Equity Property, Inc,
DEFENDANTS: Gary Irwin Blackman, Levenfeld
Pearlstein, Chicago, IL USA. Christopher M Heintskill,
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USA.,

For Neil Cotherman, DEFENDANT: Joseph Dominic
Perrotta, Law Office of John J Chitkowski, Glen Ellyn,
1L, USA. Jordan M Cramer, Levenfold Pearlstein, Chi-
cago, IL USA. John Joseph Chitkowski, John J Chit-
kowski, Ltd, Lisle, IL USA. Corey B Stern, John J Chit-
kowski, Ltd, Lisle, II. USA. Jason Martin Loebach, John
T Chitkowski, Lid, Lisle, L UUSA.

For Netmedics Group, DEFENDANT: Joseph Dominic
Perrotta, Law Office of John J Chitkowski, [*2] Glen
Eltyn, IL USA. John Joseph Chitkowski, John J Chit-
kowski, Ltd, Lisle, II. USA. Corey B Stem, John ] Chit-
kowski, Ltd, Lisle, IL. USA. Jason Martin Loebach, John
I Chitkowski, Lid, Lisle, IL USA.

For Tim Gallagher, First Equity Property, Inc, THIRD-
PARTY PLAINTIFFS: Gary Irwin Blackman, Levenfeld
Pearlstein, Chicago, IL USA. Jordan M Cramer,
Levenfeld Pearlstein, Chicago, IL USA,

For Jay Wilton, Scott Mayer, Esq, THIRD-PARTY
DEFENDANTS: Stefanie W Kohen, Littler Mendelson,
PC, Chicago, 1L USA, Amy R Schaefer, Littler Mendel-
son, PC, Chicago, IL USA.

For Tim Gallagher, First Equity Property, Inc,
COUNTER-CLAIMANTS: Gary Irwin Blackman,
Levenfeld Pearlstein, Chicago, IL USA. Jordan M
Cramer, Levenfeld Pearlstein, Chicago, IL USA.

For Wilten Partners III LLC, Wilten Development Corp,
COUNTER-DEFENDANTS: Stefanie W Kohen, Littler
Mendelson, PC, Chicago, Il. USA. Amy R Schaefer,
Littler Mendelson, PC, Chicago, IL USA,

JUDGES: Robert W. Gettleman, United States District
Judge,

OPINION BY: Robert W. Gettleman
OPINION

MEMORANDUM OPINION AND ORDER

Plaintiffs Wilton Partmers HI LLC and Wilton De-
velopment Corp. {collectively, the "Wilton Companies®)
filed a ten-count second {*3] amended complaint against
five defendants, including Tim Gallagher and his com-
pany, First Equity Property, Inc. ("FEPC"), alleging in-
terference with plaintiffs’ real estate business. Gallagher
and FEPC in turn filed an eight-count amended counter-
claim and third-party complaint asserting the foHlowing
claims: civil conspiracy, tortious imerference with pro-
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spective economic advantage, defamation per se, breach
of fiduciary duty, accounting and conversion against the
Wilton Companies, Jay Wilton and Scott Mayer {Counts
I I, 1V, VI, VII, and VIII); breach of oral contract
against Jay Wilion (Count TII); and unjust enrichment
against Jay Wilton (Count V).

On August 4, 2003, the Wilton Companies filed a
motion to dismss Counts I, IV, VI, and VIl of the
amended counterclaim and third party-complaint pursu-
ant to Fed R Civ. P. 12(B){6}). On October 22, 2003,
third party defendants Jay Wilton and Scott Mayer filed a
separate motion to dismiss Counts I, III, IV, V, VI, and
VII of the amended counterclaim and third party com-
plaint pursuant to Fed. R. Civ, P, 12¢h)(6}, which also
incorporated the Wilton Companies' [*4] arguments in
support of their motion to dismiss. For the reasons stated
below, Courts VI and VII are dismissed as to the Wilton
Companies and Scott Mayer, and Count IV is dismissed
with leave to replead. The motions to dismiss Counts 1T,
111, and V are denied in their entirety.

FACTS

In Count I of their amended counterclaim and third
party complaint, Gallagher and FEPC {(collectively, "Gal-
lagher") ' allege that the Wilton Companies and two of
their officers, Scott Mayer and Jay Wilton, entered into
an agreement fo destroy Gallagher's real estate develop-
ment business. Specifically, Gallagher alleges that they:
(1) filed a baseless lawsuit against Gallagher; (2) com-
municated with Gallagher's potential clients and the me-
dia to defame Gallagher's business reputation; (3) as-
serted to third parties that they maintain an interest in
potential projects bid on by Gallagher; (4) misrepre-
sented their interest in Gallagher projects so as to inter-
fere with Gallagher's prospective economic advantage;
and (5) wrongfully misappropriated and converted confi-
dential and proprietary information belonging to Galla-
gher. The details of these allegations are more fully de-
veloped in the remaining {*5} six counts of Gallagher's
amended counterclaim and third party complaint.

I The court recognizes the potential confusion
arising from defining Galiagher to include both
Tim Gallagher and FEPC, rather than distinguish-
ing between Tim Gallagher (the individual) and
his company. Nonetheless, because the amended
countterclaim and third party complaint treafs
them collectively, the court will do so as well,

in Count II, for example, Gallagher asserts a claim
of tortious interference with prospective business advan-
tage. According to Gallagher, in 2002, the Village of
Arlington Heights {the "Viilage") issued a request for
qualification/proposal for the redevelopment of propery
at Golf Road and Arlington Heights Road. Gallagher

alleges that he submitted a proposal and was the "pre-
ferred developer,” and thus possessed a reasonable busi-
ness expectation of entering into a valid business rela-
tionship with the Village.

Gallagher further alleges that although the Wilton
Companies did not make a proposal to the Village,
counter- [*6] and third party defendants nonetheless
purposely asserted an interest in Gallagher's proposal and
involved the Village in litigation before this court - for
example, by issuing a subpoena to the Village - for the
sole purpose of interfering with Gallagher's business
relationship with the Viilage. According to the amended
counterclaim and third party complaint, the Village ulti-
mately awarded the Arlington Heights project to the sec-
ond highest scoring proposal rather than Gallagher be-
cause the sclection committee was “concerned about
Wilton's claimed interest in the Arlington Heights Pro-
posal and how the lawsuit filed against Gallagher would
or could effect {sic] the project.” Gallagher alleges that
counter- and third party defendants' knowledge of Galla-
gher's proposal came from proprietary information that
they stole from his computers,

The amended counterclaim and third party com-
piaint also aileges that in June 1998, Gallagher entered
into & Memorandum of Understanding with Wilton Ac-
quisitions Corp. ("WAC"), under which Gallagher agreed
to pursue certain types of real estate development pro-
Jects for WAC and ity affiliated entities. Of all the pro-
Jjects allegedly presented by Gallagher, [*7] Jay Wilton
elected to pursue those involving the development of
stores for CVS Cormporation ("CVS").

Although the Memorandum of Understanding ex-
pired by its own terms in May of 1999 and was not re-
newed, Gallagher, Jay Wilton, and the companies that
Jay Wilton controls allegedly orally agreed to continue
building CVS stores "for so long as CVS would continue
to utilize the services of Jay Wilton.” Gallagher alleges
that Jay Wilton was to pay him 40% of the profits de-
rived from all CVS transactions pursuant to their oral
agreement (the "CVS agreement"). According to Galla-
gher, between 1998 and 2000, Jay Wilton and Gallagher
closed on approximately 30 stores, through which Jay
Wilton received in excess of § 6,000,000, Gallagher al-
leges that Jay Wilton has not paid him the sums due un-
der the CVS agreement.

On the basis of these allegations relating to the CVS
agreement, Gallagher asserts a breach of oral contract
claim against Jay Wilton {Count [II) and, in the alterna-
tive, an unjust enrichment claim against Jay Wilton
{Count V). Gallagher further alleges that the Wilton
Companies, Jay Wilton, and Scott Maver breached their
fiduciary duties to Gallagher by receiving and retaining
sums {*8] paid by CVS and failing w0 both account for
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and pay to Gallagher those sums that "they knew and
continue to know belong to Gallagher" (Count VI). In
Count VII, Gallagher seeks an accounting of those sums
paid by CVS to counter- and third party defendants.

In Count IV for defamation per se, Gallagher also al-
leges that counter- and third party defendants "know-
ingly and intentionally made false statements about Tim
Gallagher and FEPC" to third parties, including, but not
hmited to, CVS Corporation, the Village of Arlington
Heights, CB Richard Ellis, Trapani Companies, Leo-
nardo Companies, Jos. Freed Associates, and Corrigan
and Clark. According to the amended counterclaim and
third party complaint:

Among other things, fcounter- and third
party defendants} advised one or more of
the above-referenced entities that Galla-
gher and FEPC were engaged in illegal or
wrongfil conduct; misappropriated or
stole information belonging to Wilton;
misrepresented themselves in proposals o
one or more of the above-referenced enti-
ties or were otherwise lacking in business
integrity.

Gallagher alleges that these statements were made
orally - "telephonically and possibly in person” - by de-
fendants {*9] and through their representatives, and in
writing by the filing of the underlying lawsuit in the in-
stant case.

Last, in Count VI for conversion, Gallagher alleges
that counter- and third party defendants locked him out
of the office where he was keeping a refrigerator, office
furniture, television, computer equipment and other
property. Gallagher alleges that this property remains
under their control, that they have no title, right or inter-
est in this property, and that they have refused his re-
peated requests to have these items returned.

DISCUSSION

The Wilion Companies, Jay Wilton, and Scott
Mayer have moved pursuant to Fed R Civ. P. [2(B)(6}
to dismiss Gallaghet's claims against them. [HN1] In
considering a Rule [2¢h)¢6) motion, the court is obligated
to accept all well-pleaded facts in the counterclaim as
true and draw all reasonable inferences in favor of the
non-moving party. Northern Trust Co. v. Peters, 69 F.3d
123, 129 (7th Cir. 1995). The consideration of a Rule
12¢b)(6) motion is generally restricted to the pleadings,
which inciude the complaint, any exhibits attached
thereto, and supporting briefs. Thompson v. [Hlinois De-

partment of Professional Regulation, 300 F.3d 750, 753
{7th Cir. 2002).

[*10] i Cownt II: Tortious Interference with Prospec-
tive Business Advantage

Counter- and third party defendants moved to dis-
miss Count I, arguing that: (1) the Wiiton parties cannot
be liable for tortious interference as a result of filing and
then litigating the instant lawsuit; (2} Gallagher has not
identified any third party with whom he had a reasonable
expectation of entering into a business relationship; and
{3) Gallagher failed to allege the existence and nature of
any reasonable business expectancy, or counter- and
third party defendants’ knowledge thereof. Although the
court agrees that counter- and third party defendants’
litigation-related activities, such as the serving of sub-
poenas, cannot support a cause of action for tortious in-
terference, Gallagher's remaining allegations of interfer-
ence unrelated to the instant lawsuit are sufficient to state
a claim under Hlinois law.

[HN2] Under Illinois law, the elements of tortious
mterference with prospective economic advantage are
that: (1} the plaintiff had a reasonable expectation of
entering into a valid business relationship; (2) the defen-
dant knew of this expectancy; (3) the defendant inten-
tionally and unjustifiedly interfered {*11} to prevent the
expectancy from being fulfilled; and (4) damages to the
plaintiff resulted from the interference. Fredrick v. Sim-
mons Airlines, Inc., 144 F.3d 500, 502 {7th Cir, 1998},

Counter and third party defendants correctly point
out, and Gallagher does not dispute, that [HN3] "under
Tllinois law, the only cause of action recognized for the
wrongful filing of a lawsuit is one for malicious prosecu-
tion or abuse of process.” Havoco of America, Ltd. v.
Hollobow, 702 F.2d 643, 647 (7th Cir. 1983). Further,
{HN4] Hlinois law recognizes an absolute litigation privi-
lege which protects "anything said or written in the
course of a legal proceeding,” so long as the communica-
tion at issue pertains to the pending litigation. Steffes v.
Stepan Co., 1997 U.S. Dist. LEXIS 7807, No. 96 C 8225,
1997 WL 305306, at ¥ (ND.JIL May 30, 1997} (cita-
tions omitted}. "The purpose of the privilege is to secure
to attorneys as officers of the court the utmost freedom in
their efforts to secure justice for their clients.” Libco
Corp. v. Adams, 100 Ill. App. 3d 314, 317, 426 NE 2d
1130, 55 I Dec. 805 (st Dist. 1981). Accordingly, the
filing of the instant suif, and the subpoena served upon
[*12] the Village in relation to that suit, do not support a
cause of action for tortious interference.

Apparently recognizing this, Gallagher's amended
counterclaim and third party complaint alleges that, in
addition to involving the Village in litigation before this
court, counter- and third party defendants "asserted to

A A
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third parties that Wilton legally maintains an interest in
potential projects bid on by Gallagher" and "misrepre-
sented Wilion's interest in Gallagher projects so as to
interfere with Gallagher's prospective economic advan-
tage from its business relations.” Specifically, Gallagher
identifies the Arlington Heights project as one particular
venture for which Gallagher was the "preferred devel-
oper,” and alleges that he lost the project to another de-
veloper after counter- and third party defendants "as-
serted an interest in [Gallagher's] Arlington Heights pro-
posal and involved the [Village] in litigation before the
court...." Gallagher also alleges that counter- and third
party defendants learned of Gallagher's proposal to the
Village through misappropriating information on his
computer.

Although Gallagher fails to identify the contours of
counter- and third party defendants’ [*13] alleged "in-
terest” in his proposal, and does not describe how they
allegedly conveyed their purported interest in Gallagher's
proposal to the Village, these allegations are minimally
sufficient, at the pleading stage of the case, to state a
claim for tortious interference with prospective business
advantage. See Cook v. Winfrey, 141 F.3d 322, 328 (7th
Cir. 1998} (allegation that defendant improperly inter-
fered with plaintiff's "ability to enter into contracts or
business relationships with third parties interested in
purchasing the rights to publication of his experiences”
was sufficient to state a claim for torticus mterference
with prospective economic advantage); Shah v. National
Association of Securities Dealers, 1999 U.S. Dist. LEXIS
6467, No. 98 C 5355, 1999 WL 240342, at *3 (N.D.JI.
April 9, 1999) (quoting Sanjuan v. American Board of
Psychiatry and Newrology, Inc., 40 F.3d 247, 251 (7th
Cir. 1994)} (allegations of tortious interference sufficient
to state a claim in the absence of supporting facts be-
cause "matching facts against legal elements comes
later”). Counter- and third party defendants’ Kule
12¢b)(6) motion to dismiss Count II is therefore denied.
[*14]

2. Count IV: Defamation Per Se

Counter- and third party defendants maintain that
Count IV must be disnussed because the allegations con-
tained therein are too vague to support a cause of action
for defamation per se. Specifically, they argue that Gal-
lagher fails to set forth what the alleged statements were,
who made them, and to whom they were made. Counter-
and third party defendants further assert that the siate-
ments are capable of innocent construction and thus are
not actionable. In response, Gallagher argues that his
allegations of defamation are sufficiently detailed to state
a claim and are not capable of innocent construction.

THN3] Under Hlinois law, "[a] statement is defama-
tory if it tends o cause such harm to the reputation of

another in that it lowers that person in the eyes of the
community or deters third persons from associating with
him or her.” Dunlap v. Alcuin Montessori School, 298 T
App. 3d 329, 338, 698 N.E.2d 574, 232 [Il. Dec. 483 (Ist
Dist. 1998}, A plaintiff may recover for defamation per
se¢ where the allegedly defamatory statements fit into one
of the following categories of statements: (1) those im-
puting the commission of a criminal offense; [*15] (2)
those imputing infection with a communicable disease
which, if true, would tend to exclude one from society;
(3) those imputing an inability to perform or want of
integrity in the discharge of duties of office or employ-
ment; (4) those stating false accusations of fornication or
adultery; or (5) those that prejudice a party in her trade or
professicn. Jd.

[HN6] Even when a statement fits into one of the
five categories of defamation per se, recovery is pre-
chuded if the statement reasonably can be given an inno-
cent construction. Anderson v. Vanden Dorpel, 172 1l 2d
399, 667 N.E.2d 1296, 217 Iil. Dec. 720 (1l 1996). "The
innocent construction rule requires the court to interpret
the alleged defamation in context and give the words
their natural and obvious implications and meanings.”
Skolnick v, Correctional Medical Services, Inc., 132 F.
Supp. 2d 1116, 1123 (N.D.JL 2001).

fHN7] Numerous courts in this district have applied
a haec verba pleading requirement in defamation actions
under which a complainant must set forth the alleged
defamatory words that were spoken or published. See,
e.g., Cozzi v. Pepsi-Cola General Bottlers, Inc., 1997
US. Dist. LEXIS 7979, No. 96 C 7228, 1997 WL 312048,
at *5 (ND June 6, 1997); {*16] Sitk v. City of Chi-
cago, 1996 U.S. Dist. LEXIS 8334, No. 95 C 0143, 1996
WL 312074 (ND.Ill June 7, 1996). "The rationale of the
[haec verba] requirement is that ‘general knowledge of
the exact language used is necessary to form a responsive
pleading." Cozzi, 1997 U.S. Dist. LEXIS 7979, 1997 WL
312048, ar *3 (quoting Vantassell-Matin v. Nelson, 74
F. Supp. 698, 707 (ND.Ii. 1990)). Courts applying this
requirement, however, have held that the defamatory
language need not be quoted verbatim. /4 Rather, an
allegation is sufficiently specific if it allows the defen-
dant to understand the nature of the claim and form a
responsive pleading. Socorro v. IMI Data Search, Inc.,
2003 U.S. Dist. LEXIS 7400, No. 62 C 8120, 2003 WL
1964269, at *3 (N.D.IIL April 28, 2003) {citing Wynne v.
Stevenson, 2002 U.S. Dist, LEXIS 24043, No. (2 € 5263,
2002 WL 31804497, ai *2 (N.D.IH. Dec. 13, 2602}).

Without greater detail regarding the alleged defama-
tory statements, the court is unable to determine the pre-
cise context in which the alleged statements were made
and whether they are indeed capable of innocent con-
struction. Accordingly, Gallagher is directed to amend
Count IV o allege more [*17] precisely the conent of

ot



Case 1:07-cv-05081 Document 95-6

Filed 01/22/2008 Page 8 of 10

Page 7

2003 U.S. Dist. LEXIS 21899, *

the allegedly defamatory statements, * the context in
which those statements were made, as well as the identi-
ties of both the speakers and the individuals to whom the
statements were allegedly made.

2 It is worth emphasizing that plaintiffs' filing of
the instant lawsnit does not support a cause of ac-
tion for defamation. See Havoco v. Hollobow,
702 F.2d 643, 647 (7th Cir. 1982).

3. Count III: Breach of Oral Contract (against Jay
Wilton)

Jay Wilton has moved to dismiss Count I}, arguing
that, (1) Gallagher made judicial admissions in his mo-
tion to dismiss plaintiff's complaint that contradict the
allegations in Count [II of his amended counterclaim and
third party complaint, and (2) the oral contract at issue in
Count IIi, the CVS agreement, falls within the statute of
frauds and thus had to be in writing in order 1o be en-
forceable. For the reasons discussed below, the court
finds neither of these arguments has merit.

tHN8] A judicial admission is "a deliberate, [*18]
clear, and unequivocal statement, either written or oral,
made in the course of judicial proceedings, pleadings, or
stipulations, that is binding upon the party making it."
Chow v. Aegis Morigage Corp., 185 F. Supp. 2d 914,
§16 (ND.II 2002) (internal quotations and citations
omitted). See also Medcom Holding Co. v. Baxter
Travenol Lab., 106 F.3d 1388, 1404 (7th Cir. 1997), A
representation in a brief, although neither in a pleading
nor an affidavit, may be treated as a judicial admission.
United States v. One Heckler-Koch Rifle, 629 F.2d 1250,
1233 (7th Cir. 1980). See also Chow, 185 F. Supp. 2d at
918,

The judicial admissions to which Wilton refers were
contained within Gallagher's motion to dismiss the Wil-
ton Companies' first complaint. In his memorandum in
support of his motion to dismiss, Gallagher made the
following statements:

(1) "In any event, it is clear that Plain-
tiffs, themselves, never had a relationship,
contractual or otherwise, with Gallagher
or FEPC, and they have not even at-
tempted to plead such a relationship.”

{2) "Because Gallagher has never
worked for or had any other business
{*19] relationship with either of the
Plaintiffs, why would he be allowed ac-
cess to [plaintiffs' trade secrets]?"

{3) "The only relationship Gallagher
ever had with any entity possibly associ-
ated with Jay Wilton, was Wilton Acqui-

sitions Corp., which is not a party to this
lawsuit."

As a starting point, it is worth emphasizing that none
of the admissions made in Gallagher's motion to dismiss
can reasonably be interpreted as disclaiming a relation-
ship, contractual or otherwise, with Jay Wilton person-
ally. To the contrary, those statements were all directed
at the Wilton Companies (plaintiffs) or Wiiton-related
entities, Thus, on their face, those statements do not ap-
pear to preclude a breach of contract claim against Jay
Wilton.

Perhaps anticipating this conclusion, Jay Wilton
hones in on two particular allegations that he maintains
contradict Gallagher's assertions that he had no relation-
ship with any Wilton-related entities: (1} "Gallagher and
Jay Wilton and the companies he controls orally agreed...
to continue building CVS stores for so long as CVS§
would continue to utilize the services of Jay Wilton," and
{2) Gallagher's efforts resulted in "CVS awarding Wilton
Development service [*20] assignments, which resulted
in Jay Wilton and Gallagher developing and closing on
approximately 30 stores.” Yay Wilton asks the court to
“remove these fallegations] from consideration,” since
they are inconsistent with Gallagher's earlier denial of
any sort of business relationship with the Wilton Com-
panies or other Wilton-related entities.

Although cognizant of the apparent inconsistencies
between some of the statements made in Gallagher's mo-
tion to dismiss and the two allegations highlighted by Jay
Wilton, the court nonetheless concludes that Gallagher
has stated a claim in Count III. In addition to the ailega-
tions quoted above, Gallagher further alleges in Count 111
that "upon information and belief, Jay Wilton received in
excess of $ 6,000,000 on CVS development projects ini-
tiated, developed, and otherwise worked on by Gallagher
pursuant to the CVS Agreement” and that "to date, Jay
Wilton has failed to remit payment of any profits to Gal-
lagher for his contribution to these deals and pursuant to
the CVS Agreement." These latter allegations, when
taken together with Gallagher's allegation that he entered
into an oral contract with Jay Wilton, are sufficient to
state a claim for [¥21] breach of oral contract against Jay
Wilton.

Although skeptical of what appears to be purpose-
fully ambiguous pleading on Gailagher's part (throughout
the amended counterciaim and third party complaint), the
court nonetheless conciudes that Gallagher has siated a
claim for relief in Count 1. Of course, it remains to be
seen whether, with the benefit of discovery, Gallagher
will be able to substantiate the allegations in Count If]
against Jay Wilton personally.
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Jay Wilton's statute of frauds argument is also un-
availing. [HHN9] The Illinois Statute of Frauds, 740 ILCS
80/1, directs that "no action shall be brought... upon any
agreement that is not to be performed within the space of
one year from the making thereof, unless the promise or
agreement upon which such action shall be brought, or
some memorandum or note thereof, shall be in writ-
ing...." [HN10] Any agreement that is capable of being
performed within a year, whether or not that contingency
is likely, falls outside the reach of the statute of frauds.
Lamaster v. Chicago and Northeast Hlinois District
Council of Carpenters Apprentice and Trainee Program,
766 F. Supp. 1497, 1507 (N.D.JI. 1991} {citations omit-
ted}. Having [*22] said that, if the contingency frustrates
the terms of the contract, rather than defining the terms
of the contract, the contract will usually fall within the
statute of frauds. Compare id. (promise to be employed
for as long as employee wished fell outside statute of
frauds because employee's desire to remain employed
defined duration of contract) with Koch v. fllinois Power
Co, I75 11 App. 3d 248, 529 NE.2d 281, 124 Il Dec,
461 (3d Dist. 1988} (oral contract for permanent em-
ployment fell within of statute of frauds because contin-
gencies such as death would have frustrated the terms of
the contract).

The CVS agreement described in Count I of the
amended counterclaim and third party complaint was "to
continue building CVS stores for so long as CVS would
continue to utilize the services of Jay Wilton." Since
CVS could have rightfully stopped using Jay Wilton's
services within one year of the formation of the agree-
ment, thereby allowing for full performance within one
year, the contract does not fall within the statute of
frauds and thus would be enforceable. Cf Decor Grates,
Inc. v. Fararo, 1994 U.S. Dist. LEXIS 139135, No. 92 C
6395, 1994 WI 532023, ar *3 (ND.I Sept. 29, 1994)
{*¥23] (agreement intended to last as long as either party
wanted to be associated with the other could have been
fully performed in one vear and thus fell outside the stat-
ute of frauds).

4. Count V: Unjust Enrichment (against Jay Wilton}

Jay Wilton argues that Count V (like Count D)
should be dismissed based on Gallagher's previous deni-
als of a business relationship with any Wilton-related
entities. For the reasons discussed above, the court con-
cludes that any such admissions do not bar a claim
against Jay Wilton personally. His motion to dismiss
Count V is therefore denied.’

3 The fact that Gallagher may have received
payiment does not compel a contrary result, given
that the identity of the alleged payor has not been
disciosed to the court.

5. Count VI: Breach of Fiduciary Duty

Counter- and third party defendants have also
moved to dismiss Count VI on the basis of the judicial
admissions discussed above. As the court has noted re-
peatedly, however, Gallagher has never disclaimed a
relationship [*24] with Jay Wilton. Accordingly, Count
V1 stands insofar as it is pled against Jay Wilton.

Other than referencing the judicial admissions ous-
lined herein, Mayer has not otherwise challenged the
adequacy of Gallagher's allegations in Count VI against
him. Nonetheless, the court dismisses Count VI against
Mayer sua sponte because, as Maver points out with re-
spect to Count VII (below), the oral contract which
forms the basis of the allegations in Count VI was en-
tered into by Jay Wilton, not Mayer, and Gallagher has
not advanced any theory for piercing the corporate veil
against Mayer. See Rea! Colors, Inc. v. Patel, 39 F.
Supp. 2d 978, 992 (N.D.IIl. 1999) [HN11] ("1t is a well-
established principle that a corporadon is separate and
distinct as a legal entity from its sharcholders, directors
and officers and, generally, from other corporations with
which it may be affiliated.”).

Further, Gallagher's previous denials of a business
relationship with any Wilton-related entities bar the relief
sought in Count VI against the Wilton Companies, as
well. As noted above, at three different points in his mo-
tion to dismiss the Wilton Companies' complaint, Galla-
gher specifically and [*25] unequivecally disclaimed
any relationship with the Wilton Companies, Taken to-
gether, these admissions are sufficient to bar the relief
sought in Count VI as to the Wilton Companies. Cf. Ven-
tre v. Datronic Rental Corp., 1996 US. Dist. LEXIS
1547, No. 92 C 3289, 1896 WL 66115 (ND.HI Feb. 13,
1996) (allegation in complaint that contradicted attor-
ney's judicial admissions was not "well-pleaded" and
thus the court declined to accept allegation as true for
purposes of ruling on /2(B)(6) motion).

&, Count VII: Accounting

{HNI12] To state a claim for accounting under M-
nois law, a plaintiff must allege the absence of an ade-
quate remedy at law and one of the following: (1) breach
of a fiduciary relationship between the parties; (2} a need
for discovery; (3} fraud; or (4) the existence of complex
mutual accounts, 3 Com Corp. v. Electronies Recovery
Spec., Inc, 104 F. Supp. 2d 932, 941 (N.DAIL 2000).
IHinois courts will excuse the failure to allege the ab-
sence of an adequate remedy at law, however, if the ac-
counting claim is based on a breach of fiduciary duty, Id

Gallagher acknowledges that his accounting claim is
based on breach of fiduciary duty. As noted earlier, the
[*¥26} court is dismissing Gallagher's breach of fiduciary
duty claim against the Wilton Companies. Accordingly,
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Count VII must be dismissed as to the Wilton Compa-
nies, since Gallagher has not alleged an alternative basis
for his accounting claim,

The court also dismisses Count VII as to Scott
Mayer. As Mayer points out, the counterclaim alleges no
basis for why he should account for monies paid by
CVS. Unlike Jay Wilton, Mayer is not alleged to have
made any contracts or other agreements with Gallagher
with respect to the CVS business. Moreover, Gallagher
has not advanced any theory for piercing the corporate
veil against Mayer. See Real Colors, Inc., 39 F. Supp. 2d
at 992 (N.D IIl. 1999} ("It is a well-established principle
that a corporation is separate and distinct as a legal entity
from its shareholders, directors and officers, and gener-
ally, from other corporations with which it may be affili-
ated."}. Gallagher has not responded to this argument,
which appears to be meritorious. Accordingly, the court
grants Mayer's motion to dismiss Count VII against him.

CONCLUSION

For the reasons stated herein, Counts VI and VI are
dismissed as to the Wilton Companies {*27] and Scoft
Mayer, and Count IV is dismissed with leave to replead.
The motions to dismiss Counts If, I, and V are denied
in their entirety. Counter-plaintiffs are directed to file an
amended counterclaim and third party complaint con-
forming to this opinion on or before December 29, 2003,
Counter- and third party defendants shall respond thereto
on or before January 19, 2604, The parties are directed to
appear for a status report on January 21, 2004, at 9:00
aam

ENTER: December 2, 2003

Robert W, Gettleman
United States District Judge
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