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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
CAROL A. EVERETT,

Case No. 07 C 5440
Plaintiff,

V.

)
)
)
) Judge Virginia M. Kendall
|
COOK COUNTY, )
)

Defendant. )

MEMORANDUM OPINION AND ORDER

Plaintiff Carol A. Everett (“Everett”) fileduit against her former employer, Cook County,
alleging that it discharged her in violation of tBleakmarConsent Decree, § 1983, Title VII, and
§1981. More specifically, Count | of EveretBecond Amended Complaint claims a violation of
the consent decree entere@hmakman v. Democratic Org. of Cook Coud81 F. Supp. 1315, 1358
(N.D. 1ll. 1979),vacated sub nom. Shakman v. Dynd29 F.2d 1387, 1389 (7th Cir. 1987),
forbidding Cook County from basing any aspedeom of employment on politics. Count Il claims
that Everett was laid off for reasons of political patronage in violation of § 1983 and the First
Amendment, Count IV claims race and genderrdigoation in violation of Title VII, and Count
V seeks a writ of certiorari requiring Cook Countyéstify the entire recordf proceedings before
its hearings officer for review byigCourt. Pursuant to an &gd motion by the parties, the Court
dismissed Count Il of Everett's Second Amended Complaint alleging race and gender
discrimination in violation of § 1981 on September 4, 20@&eR. 94.) Cook County now moves

for summary judgment on each of Everett’s claifasr the reasons stated below, the Court grants
1
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Cook County’s Motion for Summary Judgment tasCounts I, Il, and VI, and relinquishes
jurisdiction over Count V.

STATEMENT OF UNDISPUTED FACTS*

l. Relevant Cook County Bureau of Health Employees in 2007

Cermak Health Services of Cook County (f@eak”) is a division within the Bureau of
Health for Cook County (the “Bureau of Hed)tlthat provides healthcare to Cook County
Detainees. (Pl. 56.1 Resp. 11 1, 8.) The Buo¢&lealth employed Dr. Robert Simon (“Simon”)

as Interim Bureau Chief between January 2007 and approximately April or March 2008. (PI. 56.1

! Citations to Cook County’s Local Rule 56.1(a)(3) StatearoEklaterial Facts have been abbreviated to “Def.
56.1 TAB __,p._ ."; citationsto Everett's Local Rule 58){3) Response to Cook County’s Statement of Material Facts
have been abbreviated to “PIl. 56.1 Refsp _.”; citations to Everett’s Local Rule 56.1 Statement of Additional Facts
Requiring the Denial of Summary Judgment have been abbrdto “PIl. 56.1 TAB __, p. .”; and citations to Cook
County’s Response to Everett's Local Rule 56.1 StatewieAdditional Facts Requiring the Denial of Summary
Judgment have been abbreviated to “Def. 56.1 Resp. 1 __."

The Court notes that both parties have failed to comply with Local Rule 56.1. Everett frequently denies Cook
County’s statements of fact without citation to the reaar8ly introducing new facts that do not directly refute the
assertions stated. Cook County also raises a nearlyddiesét of objections to each of Everett's Additional Facts
Requiring the Denial of Summary Judgment: that they are conclusory, and in the alternative are hearsay, and in the
alternative are not supported by a deposition, affidavitydhe cited testimony. These objections are unfounded with
respect to many of Everett's Additional Facts. Some of Everett's Additional Facts, however, do contain inadmissible
conclusory assertions or inadmissible hearsgge Scaife v. Sheaha#6 F.3d 735, 740 (7th Cir. 2004) (“To survive
summary judgment, [plaintiff must] do better than tckemauch broad-brushedyrclusory allegations.”Gunville v.

Walker, 583 F.3d 979, 985 (7th Cir. 2009) (“A party may not rely upon inadmissible ;4021;4021hearsay to oppose a
motion for summary judgment.”). In addition, some oéEstt’s facts are supported by her own self-serving affidavit
executed after the close of discovery. Self-serving affidavits that are not part of the record cannot be used to create a
genuine issue of material fact on a motion for summary judgnSe® Butts v. Aurora Health Care, In887 F.3d 921,

925 (7th Cir. 2004) (“Self-serving statements in affidawithout factual support in the record carry no weight”).

Nonconformity with the Local Rules and the standing raé the Court is not without consequence. The
Seventh Circuit has “repeatedly held that a district deentitled to expect strict compliance with Rule 56 Arfimons
v. Aramark Uniform Servs., In(368 F.3d 809, 817 (7th Cir. 2004) (citiBgrdelon v. Chicago School Reform Bd. of
Trustees233 F.3d 524, 527 (7th Cir. 2000)). “A district courtslnet abuse its discretion, when, in imposing a penalty
for a litigant’s non-compliance with Local Rule 56.1, the tahooses to ignore and not consider the additional facts
that a litigant has proposed.Cichon v. Exelon Generation Co., L.L.@01 F.3d 803, 809-10rth Cir. 2005).
Accordingly, this Court will not consider portions of thetjEs’ submissions that are non-responsive, offer conclusory
allegations, are predicated on inadmisditdarsay or self-serving affidavits executed after the close of discovery, or do
not contain proper support from citations to the record. Qdwart further disregards all additional facts set forth in
Everett's responses that are not properly set famtther 56.1(b) Additional Statement of FactsSee LR
56.1(b)(3)(C)(explaining that the opposing party’s response must cors@praeatestatement “of any additional facts
that require the denial of summary judgment”).
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Resp. 19.) Simon reported directly to Cook Colugird President Todd Stroger (“Stroger”). (Pl.
56.1 Resp. 1 9.)

The Chief Operating Officer at Cermalk?@07 was David Fagus (“Fagus”), and the Medical
Directors were Dr. Sergio Rodriguez (“Rodrggtl) and Dr. Connie Manella (“Manella”). (PI. 56.1
Resp. 1 10.) Dr. Eileen Couture (“Couture”) serasdirector of Emergency Services at Cermak
between 2000 or 2001 and 2004, after which she was transferred to Oak Forest Hospital but
remained an attending physician at Cermak. (Pl. 56.1 Resp. § 16.) In February 2007, Couture
became Interim Medical Director at Cermafkgdaemained in that position until August 2008. (PlI.

56.1 Resp. 1 16.)

As of February 2007, Cermak employed five salaried dentists: Dr. Jack Liu (“Liu”), a
Chinese-American male; Dr. Shandra Bundy-Smith (“Bundy-Smith”), an African-American female;
Dr. Ronald Townsend (“Townsend”), an Africdmerican male; Dr. Allen Knox (“Knox”), an
African-American male; and Everett, a Caucasian female. (Pl. 56.1 Resp. 1 23.) Knox was the
Dental Director, and all of the other dentists held the position of Dentist II. (PIl. 56.1 Resp.  23.)

Cook County first employed Everett as a demtiermak on June 14, 1982. (PI. 56.1 Resp.

11 1, 8.) She worked full-time at Cermak until 1990 or 1991, then worked half-time until 2005,
when she once again began working full timd. §8.1 Resp. {/ 6.) Throughout her career, Everett

has been involved in several dental organizatioiectuding: the Chicago Dental Society, where she
served as branch President; the American Association of Women Dentists, where she served as
President; the lllinois Dental Society, where sheestas a delegate to the house of delegates; the
American Dental Association; and Maytek,@ganization that focuses on treating patients with

HIV. (Def. 56.1 Resp. 1 12.) Meratship in such organizationdaavs dentists to improve their

dental skills. (Def. 56.1 Resp. 1 12.)



Cermak hired Townsend on January 25, 1993, and he has always worked full time at
Cermak. (Pl. 56.1 Resp. 1 56.) Knox conducteerse evaluations of Townsend over the course
of his employment and determined that his penmce of his duties was quite sufficient and that
he was a very good dentist. (Pl. 56.1 Resp. { 69.) According to the 2003 Dental/Oral Surgery
Individual Statistics, when Everett was working 60% time and Townsend was working full time,
Everett completed 248 sessions and Townsend completed 284 sessions. (Def. 56.1 Resp. { 8.)
Townsend began a part-time private dertalecin 1990 or 1991. (PIl. 56.1 Resp. 158.) In
2004, his practice moved to a new location at 455k Street. (Pl. 56.1 Bp. 158.) Townsend’s
private dental clinic made a $300 campaign contribution to the 8th Ward Regular Democratic
Organization in September 2000. (Pl. 56.1 Resp. TE@MNsend made this contribution to the 8th
Ward because he purchased tickets from KnoamoBth Ward fundraiser. (Pl. 56.1 Resp. 1 60.)
Townsend does not know where the 8th Ward is loaatedhether Stroger’s political base is in the
8th Ward. (Pl. 56.1 Resp. 1 60.) Townsend also made two campaign contributions totaling $225
to “Citizens for Lyle” in April 2006 and May 2006PI. 56.1 Resp. 1 59.) Townsend is aware that
his clinic’s location at 452 E. 75th Street is witkine 6th Ward and that Freddrenna Lyle (“Lyle”)
is the City of Chicago Alderman. (Pl. 56RE&sp. 1 61.) Townsend also knows William Beavers,
a former City of Chicago Alderman. (Pl. 56.19Ref 61.) Townsend’s clinic did not make any

other campaign contributions prior to the March 2007 layoffs. (PIl. 56.1 Resp. 1 59.)



Il. Budget Shortfall

In 2007, Cook County had a budget shortfall of $500 million and decided to cut $130
million of that shortfall from the healthcabeidget. (PI. 56.1 Resp. { 11.) On January 7, 2007,
Stroger directed Simon to submit recommendattortsm the healthcare budget that would have
the least impact on quality of care and provisiorsskatial services. (Pl. 56.1 Resp. 12.) Stroger
told Simon to submit these recommendationsrpgadhe budget approval deadline of February 29,
2009. (PI.56.1 Resp. 112.) Simon then assemheataof individuals to evaluate the healthcare
facilities in order to effectuate $100 million in budigats. (Pl. 56.1 Resp.  13.) Once evaluations
were complete, a group of directors would preegit recommendations for restructuring to Simon
and describe the impact of those recommendations. (Pl. 56.1 Resp. { 13.)

Simon assigned Couture to evaluate alth® Cermak programs, including the Dental
Department, on the basis of productivity, servicesigled, and patient numbers in order to identify
which services were essential. (Pl. 56.1 Resp. § 15.) Because the National Commission on
Correctional Health Care standards for dentistry merely require that emergency dentistry be
accessible to detainees, Couture recommended that Cermak serve only emergent needs. (Pl. 56.1
Resp. 1 24.)

In mid to late January 2007, Simon determined the dental department at Cermak could
be reduced to one dentist to address only emergency situations. (Pl. 56.1 Resp. { 25.) On January
17, 2007, Simon met with Chief of Cook Countyritan Resources Kim Gilmore (“Gilmore”) and
Stroger’s Chief of Staff Lance Tyson (“TysQnib develop a selection process for non-union
employees, including dentists, that would resutetaining the best possible employees. (PI. 56.1

Resp. 1 19.) It was important to considerdasiother than seniority because many times those



individuals with the most seniority would penfioidess clinical and more administrative work, or
would not have as much experience in a particular area. (Pl. 56.1 Resp. { 20.)

Simon then directed Couture to determine wioalld be the most qualified candidate for the
remaining dentist position. (Pl. 56.1 Resp. 1221f)}the recommended individual had the most
seniority, then it was not necessary to condudher interviews; if,however, the individual
recommended did not have the most seniotlign the recommendation had to be based on
objective criteria, such as productivity, managenrsekitis, evaluations, and hours worked. (PI.56.1
Resp. § 21.) If a more senior individual hgahlifications equal to the individual they were
considering, then all of the medical directors,uidlohg Couture, were instructed that the most senior
individual should be retained. (Pl. 56.1 Resp. { 2flwas not necessary to interview candidates
where one individual was going to be retained tweddirector could make a determination based
on the data and information available. &8.1 Resp. § 26.) Becausely one dentist would be
retained at Cermak, no Cook County rule required @eub interview the dentists at Cermak prior
to the layoffs. (PIl. 56.1 Resp. T 26.)

In determining which dentist to retain, Couture considered each dentist’'s knowledge about
necessary, emergent dental care, such as satracpain and suffering, infection, and decay. (PI.
56.1 Resp. 1 30; D. 56.1 TAB 6, pp 74-76.) WhetUre worked as Director of Emergency

Services at Cermak and as an Emergency Rausician at Stroger, she became aware of certain

2 Everett raises the same objection to sever&laufk County’s factual statements based on the deposition
testimony of Simon, Couture, and Townsend. Everett claims, &eges v. Sanders&80 U.S. 133, 150-51 (2000),
that their testimony is “evidence favorable to the movingygaat the jury could reject because the evidence comes
from an interested witness."Sée, e.qg.R. 86 at p. 13.) The Court Reeveshowever,addressed the standard for
rendering judgment as a matter of law following a trial pursteaRederal Rule of Civil Procedure 50 (“Rule 50%ee
id. In reviewing a Motion for Judgment as a Matter of Lafter a jury has rendered a verdict, it found that a court
should “disregard evidence favorable to the moving party tegttl is not required to believe,” as part of its role in
not making “credibility determinations.’See id. The Court noted, however, that like in the “context of summary
judgment under Rule 56,” the court “should review all of the evidence in the re¢drdt’150. Thus, merely because
the jury could reject a particular piece of evidedoes not render it inadmissible for consideration on summary
judgment.
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work habits of Cermak dentists, including theesponses to calls from ER physicians and
complications resulting from their treatment. (PIl. 56.1 Resp. § 29.) Prior to the layoff, Couture
reviewed a report that was included in her remo&imon, and was likely made more recently than
2003. (PI. 56.1 Resp. T 33; D. 56.1 TAB 6, pp 68#871.) She also consulted with several
medical directors, but does not specifically recall aimg that she said to them or they said to her,
and threw away the notes that she had from tbmseersations when she left her position at Cermak

in 2008. (Def. 56.1 Resp. 11 31-32; PI. 56.1 TAB@0,59-61.) In making her decision, Couture

did not speak with any of the then-current Cermak dentists regarding productivity, time management
ability, or his or her desire to assume a leadpmsiie. (Def. 56.1 Resp. 1 25.) Indeed, Everett
neither interviewed with nor conversed with Coetprior to the layoff(Def. 56.1 Resp. § 21.) No

one asked Everett to provide any information regarding her skills, abilities, and experience prior to
the layoff. (Def. 56.1 Resp. {1 21.) Couture algbnot consult with Knox or Fagus regarding her
recommendation or review the Cook County PersoRmégs for Physicians and Dentists. (Def.
56.1 Resp. 11 26-27, 33.)

When preparing her recommendation to Simon, Couture considered recommending more
than one dentist; however, she did not considesdlextion of the remaining dentist to be a choice
between Townsend and Everett. (Pl. 56.1 RgKY,; Def. 56.1 Resp. 1 30.) Couture ultimately
decided to recommend Townsend to be the dentist retained at Cermak based on her personal
experience, her evaluation of the program, aedmmendations of others. (Pl. 56.1 Resp. { 34.)
She thought it best to retain an individual withtnagement experience and flexibility in providing
dental care. (Pl. 56.1 Resp. 1 35.) In Coutlegperience, Townsend had exhibited flexibility and
knowledge by squeezing patients into his scheduknfi@rgent care, always returning her calls, and

having a grasp of systemic as well as individual patient problems. (Pl. 56.1 Resp. 1 36.)
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Couture also determined that Townsend posdagsater leadership skills than Everett and
could better reorganize the dental department. (Pl. 56.1 Resp. T 38.) Townsend had experience
serving as Acting Director of Dental ServidActing Director”) on several occasions in Knox’s
absence. (PI. 56.1 Resp. 1 37.) Although Everett could have informed Knox of her desire to serve
as Acting Director in his absence, she never did. (PIl. 56.1 Resp. { 68.) Moreover, while Everett
prepared letters to management on five to ten occasions regarding clinical and staffing issues and
served in a leadership role aina clinical emergency arose, she has no recollection of assuming
such a role between 2005 and 2007. (Pl. 56.p.Reg0, 72; Def. 56.1 Resp. | 10; PI. 56.1 TAB
5, pp. 21-22.) Like all dentists at Cermak, Everett supervised the dental assistants who worked
under her direction. (PIl. 56.1 Resp. 1 71.)

Couture was never aware of any political position or affiliation held by either Townsend or
Everett. (Pl. 56.1 Resp. 1 45.) Everett adthigs she has no knowledge that Couture was aware
of Townsend’s political affiliation, and has no knedge the Couture based any of her decisions
on race or gender. (Pl. 56.1 Resp. 1 49, 51.)

In January or February 2007, Couture submitted her report of recommendations to Simon,
which described how the budget could be cut inoimleetain necessary services. (Pl. 56.1 Resp.

9 40.) Couture included the budget reduction plaom the previous Bureau Chief in her
recommendation. (Pl. 56.1 Resp. 1 28.) Shkemdowever, provided any document explaining
how she arrived at the decision to recommend Band. (Pl. 56.1 Resp. § 4%he advised Simon

that she thought Townsend was the best qualified for the job in terms of productivity and experience
with management. (Pl. 56.1 Resp. 1 42.) Atttlme that Couture made her recommendation, she

was not aware that Everett was the most senior dentist at Cermak. (Def. 56.1 Resp. 1 37.)



Simon made the final decisions regarding budge cut recommendations, and specifically
who would be retained as a dentist at Céem@l. 56.1 Resp. 1 14, 41.) Simon did not know
Everett or Townsend, however, and dependedConture to objectively look at all of the
information about the dentists and make keommendation. (PIl. 56.1 Resp. 1 46; Def. 56.1 Resp.
19 22-23.) Simon did not consult with KnoxFagus in making his determination, and Fagus is
not aware of anyone other than Couture providirigrmation to Simon regarding the dentists’
performance prior to the layoff. (Def. 56.149pe 1 26-28.) At no timdid anyone ask Simon to
keep a doctor, nurse, or dentist in office based on their personal preferences. (PIl. 56.1 Resp. {47.)
Indeed, prior to the March 2007 layoffs, Townserairtht have conversations or interviews with
Simon, Couture, Fagus, Knox, @nyone associated with the Cook County government regarding
the reduction in force, his skills, productivity, leadership abilities, management experience, or any
desire on his part to assume a leadership ra@leanak. (Pl. 56.1 Resp. 1 63.) Everett admits that
she has no knowledge that Simon was awar@avinsend’s political affiliation, and has no

knowledge that Simon based any of his retentarisions on race or gender. (Pl. 56.1 Resp. §50.)

In February 2007, Cermak erroneously issiagdff letters to Liu, Bundy-Smith, and Knox
that were subsequently rescinded on FebrB2ayg007. (PIl. 56.1 Resp. 1 53; Def. 56.1 Resp. 1 29.)
In late February or early March 2007, Townsend ©lérett that the two of them would be the
remaining dentists at Cermak. (Pl. 56.1 R&sp4.) Cermak subsequently laid off Liu, Bundy-
Smith, and Knox, and then laid off Everett on March 29, 2007. (Pl. 56.1 Resp. § 54.) On the
Monday after her termination, Everett inferred from a conversation with Townsend that when
Everett was laid off, Townsend believed that loeild also be laid offécause she was more senior

than him. (Pl. 56.1 Resp. 1 55.)



On June 26, 2007, Fagus sent a letter to Evexptaining the basis for her layoff. (PI. 56.1
Resp. 1 75.) He prepared the letter based on information obtained from Couture. (PI. 56.1 Resp.
1 75.) On June 29, 2007, pursuant to Everett's request, Cook County conducted a hearing for the
purpose of reviewing the decision to lay off Everé®l. 56.1 Resp. { 76T)he hearing officer later
issued a decision upholding the layoff. (Pl. 56.1 Resp.  76.)

Later in 2007, because dental services at Bakst Hospital (“Oak Forest”) were being
eliminated, Couture and the CEO of Oak brdecided to transfer Dr. Tom Prozorovski
(“Prozorovski”), the Chief Dental Surgeon at Oakést, to provide dental services at Cemak. (Pl.
56.1 Resp. 1 64.) Prozorovski was originally bawed to Cermak and paid out of Oak Forest’'s
budget; in 2008, however, he was transferred to Cermak’s budget. (Pl. 56.1 Resp. { 64.)
Prozorovski is a 47 or 48 year old Caucasiatemdno speaks four languages, including Spanish.

(Pl. 56.1 Resp. 1 65.) For a short period of im2008 when the Juvenile Temporary Detention
Center ("*JTDC") was being upgraded, the JTDCdicau for four days a week and Cermak hired
him one day a week. (PI. 56.1 Resp. 1 55.)

lll.  Personnel Rules for Physicians and Dentists

The Personnel Rules for Physicians and Dentists (“the Personnel Rules”) governed the terms
and conditions of employment for dentists atr@ak in 2007. (PIl. 56.1 Resp. 1 17.) Personnel Rule
7 (“Rule 7”) delineates the procedure for admsi@ring a layoff, and deenot require Cook County
to use seniority in implementing a layoff. (Pl. 56.1 Resp. 1 17.) Indeed, no rule requires Cook
County to use seniority alone in implementing léso(Pl. 56.1 Resp. § 18Rule 7 does, however,
state that “where applicable, the BHR Chieflkshatify, in writing, the BH5 of the names of the
Bureau Physicians and Dentists having the least seniority in those classifications affected by the

reduction in force in each Bureau Affiliate.(Def. 56.1 Resp. { 35; Pl. 56.1 TAB 15.) No
10



notification regarding seniority of the dentists wasvarded to Cermak prior to the layoffs at issue.
(Def. 56.1 Resp. 1 36; PI. 56.1 TAB 16.)

Rule 7 does not contain provisions for reviefaa layoff decision. (Pl. 56.1 Resp. 1 17.)
Personnel Rule 8 (“Rule 8”) does, however, iderdifyrievance process for review of disciplinary
action. (Pl. 56.1 Resp. 117.)

IV.  Shakman Decree

In 1972, Cook County entered into a Consent Decree §haKmarDecree”) prohibiting
it from “conditioning, basing or knowingly prejudng or affecting any term or aspect of
governmental employment, with respect to ohe s at the time already a governmental employee,
upon or because of any politicalason or factor.” (Pl. 56.1 Resp.  77.) A Supplemental Relief
Order (“SRO”) entered by Judge AndersorSimkman et al. v. County of Co®o. 69 C 2145,
charged the Cook CountghakmanCompliance Officer (the ShakmanOfficer”) with the
responsibility of investigating and adjudicatialgims of political discrimination filed by Cook

County employees between August 28, 2004 and February 2, 2007. (Def. 56.1 Résfgh® 1.)

% Cook County objects to all facts supported by Tabsdl8of Everett's Rule 56.1 Statement of Additional
Facts Requiring the Denial of Summary Judgment. Tasl 8 are the First and Fourth Reports oSthekmar®fficer
pursuant to the SRO—court documents filed under docket&1&in the Northern District of lllinois. Cook County
moves to strike all facts supported by a citation to Tabsl Bas lacking proper foundation and as inadmissible hearsay.
“A court may take judicial notice of an adjudicative fact that is both ‘not subject to reasonable dispute’ and either 1)
‘generally known within the territorial jurisdiction of the fr@urt’ or 2) ‘capable of accurate and ready determination
by resort to sources whose accureaynot reasonably be questione&neral Elec. Capital Corp. v. Lease Resolution
Corp, 128 F.3d 1074, 1081 (7th Cir. 1997) (quoting Fed.R.Evid.®D1([P]roceedings in other courts, both inside
and outside the federal system, may be judicially notickt (citing Opoka v. INS94 F.3d 392, 394 (7th Cir. 1996)).
Thus, the Court takes judicial notice of the filing of these Reports @hthkmarOfficer.

Taking judicial notice of the filing of these reports somt, however, mean that the content of the reports is
necessarily admissible for the truth of the matters assdrieatder for the content of the reports to be admissible for
its truth, it must fall within an exception to the hearsay r8leg-ed.R.Evid. 801 (“Hearsay’ is a statement, other than
one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter
asserted.”). The public records or reports exception to the hearsay rule provides that: “[rlecords, reports, statements or
data compilations, in any form, of public offices or agesdetting forth. . . (B) matters observed pursuant to a duty
imposed by law as to which matters there was a duty to repoadr (C) in civil actions . . . factual findings resulting
from an investigation made pursuant to authority grhriig law, unless the sources of information or other
circumstances indicate lack of trustwonss” are admissible. Fed.R.Evid. 8&)3(Here, the First and Fourth Reports
of theShakmarOfficer fall under this exception because they atestents by a court-appointed public officer setting
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SRO purported to eradicate unlawful political disgnation as it related to employment practices
in departments under the Office of the Predidéthe Cook County Board and the County Health
and Hospitals System. (Def. 56.1 Resp. 1 2 SRO specifically set forth criteria whereby Cook
County could achieve “substantial compliance” withShakmarmecree. (Pl.56.1 Resp. { 77; Def.
56.1 Resp. 1 5.) Th8hakmarOfficer subsequently reported that 108 claims alleging political
discrimination were “found to be compensable” between August 28, 2004 and February 2, 2007.
(Def. 56.1 Resp. 1 3; Pl. 56.1 TAB 1, pp. 25-26.)

When Cook County conducted layoffs of physicigrier to the layoffs of dentists at issue
in this case, th&hakmarOfficer monitored the process “emsure the County complied with the
law prohibiting political discrimination in the ternations that occurred due to the layoff.” (Def.
56.1 Resp. 1 15-16; PI. 56.1 TAB 8, p. 38.) Phgsician layoffs involved first reducing the
number of available positions, and then allowimgse on staff to apply for the remaining positions
through a questionnaire and an interview conducted by a team of three individuals with germane
experience and expertise. (Def. 5BRdsp. 1 15; Pl. 56.1 Resp.  22) BimakmarOfficer trained
the interviewers to ensure that they were asking questions that did not implicate race, gender, or
politics, and received all documentation from the interviews including the interviewers’ notes. (Def.

56.1 Resp. 11 15, 17.)

forth both matters observed pursuant to a legal dutyNtvember 30, 2006 SRO) and factual findings resulting from

an investigation with authority granted by law. Because Cook County does not point to any circumstances that indicate
a lack of trustworthiness, the Court finds the statenweititin these reports admissible under Federal Rule of Evidence
803(8). Seefed.R.Evid. 803(8).

Cook County also objects to all of Everett's staénts of fact citing to the Reports of BleakmarOfficer as
conclusory pursuant foujan v. Nat'l Wildlife Fed'n497 U.S. 871, 888 (1990). However, the facts taken from these
reports are not “general allegation[s] of injury” that mefedyplace conclusory allegations of the compliant or answer
with conclusory allegations of an affidavitSee idat 888-89. Instead, they are specific facts taken from reports of a
court-appointed officer. Thus, the Court denies Coourny’s objection to these statements as conclusory.

12



Neither Simon nor Couture had any contact withnShakmarOfficer regarding the dentist
layoffs prior to their occurrence. (Def. 56.1 Resp. 11 18, 24; PIl. 56.1 TAB 10, p. 47; PI 56.1 TAB
9, p. 26.) Indeed, thehakmarOfficer was not involved in theyaffs of dentists at Cermak, and
Cook County did not first reduce the number of posgi allow the current staff to apply for those
positions, and then interview the current dentafif sas they had witthe physicians. (Def. 56.1
Resp. 11 18-19.)

STANDARD OF REVIEW

Summary judgment is proper when “the pleadi, depositions, answers to interrogatories,
and admissions on file, together with the affidavitany, show that there is no genuine issue as to
any material fact and that the moving party stkd to judgment as a matter of law.” Fed. R. Civ.
P.560©. In determining whether a genuine issdaaifexists, the Court mugiew the evidence and
draw all reasonable inferences indaof the party opposing the motioBennington v. Caterpillar
Inc., 275 F.3d 654, 658 (7th Cir. 200%ge als®Anderson v. Liberty Lobby, In@77 U.S. 242, 255
(1986). However, the Court will “limit its analgsof the facts on summajudgment to evidence
that is properly identified and supported ie fharties’ [Local Rule 56.1] statemenBordelon v.
Chicago Sch. Reform Bd. of Truste283 F.3d 524, 529 (7th Cir. 2000). Where a proposed
statement of fact is supported by the recordratcadequately rebutted, the court will accept that
statement as true for purposes of summary judgm@&n adequate rebuttal requires a citation to
specific support in the reod; an unsubstantiated denial is not adequ&tee Albiero v. City of
Kankakee246 F.3d 927, 933 (7th Cir. 200Dy,ake v. Minn. Mining & Mfg. C9134 F.3d 878, 887
(7th Cir. 1998) (“‘Rule 56 demands something mspecific than the bald assertion of the general
truth of a particular matter[;] rather it requires @#ivits that cite specific concrete facts establishing

the existence of the truth of the matter asserted.”).
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DISCUSSION

|.  Shakman Decree Claim

In Count I of her Complaint, Everett allegihat Cook County violated the consent decree
entered ir6hakman v. Democratic Org. of Cook CoyA®1 F. Supp. 1315, 1358 (N.D. Ill. 1979),
vacated sub nom. Shakman v. Dur8#9 F.2d 1387, 1389 (7th Cir. 1987), when it terminated her
employment and retained Townsend. T8&hakmanDecree enjoins Cook County from
“conditioning, basing, or knowingly prejudicing or affecting any term or aspect of governmental
employment, with respect to one who is & time a governmental employee, upon or because of
any political reason or factorSee id.A plaintiff alleging a violation of th&hakmarecree “has
the burden of proof by clear and convincing eviden&e¥ Shakman v. Democratic Org. of Cook
County No. 69-2145, 2009 WL 855633, at *2 (N.D. Ill. March 30, 2009) (Andersen, J.) (citing
Maynard v. Nygren332 F.3d 462, 469 (7th Cir. 2003)). Once a plaintiff demonstrates that Cook
County prejudiced a term of her employment based political reason or factor, the burden shifts
to Cook County to show it woulthve made the same decision notwithstanding the political reason.
See Shanahan v. City of Chicag@ F.3d 776, 780 (7th Cir. 1996).

As an initial matter, Everett has standing tmgithis claim because she alleges that she was
laid off because of her lack of political activism and affiliation. In order to have standing to bring
a claim under th&hakmarDecree, “a plaintiff must allege ®nal injury fairly traceable to the
defendant’s allegedly unlawful conduct and likely to be redressed by the requested Bdief.”
Plotkin v. Ryan239 F.3d 882, 844 (7th Cir. 2001) (citibgnne 829 F.2d at 1399). Everett alleges

that Cook County injured her personally by terim@her employment. €ook County laid off
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Everett based on a political reason, then its actions would be unlawful un@éattrearbecree,

and Everett’s injury (her termination) would be traceable to Cook County. In addition, Everett's
injury would be redressed by her requested relibich includes granting her back pay and related
compensatory damages.

Because th8hakmarDecree binds Cook County to liabilityr the actions of its employees
under aespondeat superianalysissee Wzorek v. City of Chicad®6 F.2d 1180, 1184 (7th Cir.
1990), itis first necessary to identify for whichaisionmakers’ actions Everett seeks to hold Cook
County liable. Cook County claims that théeex@nt decisionmakers were both Simon, who made
the final decision regarding who would be retaias@ dentist at Cermak, and Couture, upon whom
Simon depended to objectively examine informratibout the dentists and make arecommendation.
Although Everett argues that “in light of tl@&@unty’s undisputed history of massive political
patronage, a fact finder could conclude that smmeeother than Simon or Couture influenced the
decision to choose Townsend” (R. 65 at p. 6), the record does not support that anyone other than
Couture or Simon was a decision maker in the laydtfss undisputed that Simon did not consult
with Fagus or Knox regarding his decision. If Townsend had conversed with Fagus, Knox, or
anyone associated with the Cook County governmesgdarding the reduction in force, his skills,
productivity, leadership abilities, or management eepee, it might lead to an inference that the
individual with whom he spoke influenced thectsion. It is undispute however, that Townsend
had no such conversation. Indeed, Everett doadertify any specific individual who she believes
influenced the decision making or present evidésieding to suggest that any individual other that
Couture affected Simon’s decisiofhus, the Court assesses Cook Counspondeat superior

liability for the actions of Simon and Couture.
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In order to show that Cook County laid héftiecause she was not politically active, Everett
must first show that the decisionmakers, Qoeiand Simon, knew her Igecal affiliation and that
of TownsendSee ShanahaB2 F.3d at 781 (citinGusson-Cobb v. O'Lessk®63 F.2d 1079, 1081
(7th Cir. 1992) andoherty v. City of Chicagor5 F.3d 318, 326 (7th Cir. 1996)). Couture
unequivocally denied in her deposition that she aaare of the political affiliations of Townsend
or Everett, and Everett has not produced anyeswd directly rebutting this testimony or showing
that any Cook County employee knew of her apolitatiliation. Everett further admits that she
has no knowledge that either Couture or Simon was aware of Townsend’s political affiliation.
Instead, Everett argues that a jury could ibBsed on “suspicious circumstances” surrounding the
layoffs and “in light of the Coumgts undisputed history of massive political patronage” that Simon
and Couture were aware of Townsend'’s politicaliafion. (R. 85 at p. 6.) This general evidence
does not, however, lead to the specific infierethat Couture and Simon knew of the political
affiliations of any of tle dentists at CerkmakSee Shanaha®2 F.3d at 781. Although there is
evidence that Knox knew of Townsend’s politieffiliation because Townsend purchased tickets
for an 8th Ward fundraiser from him, Knox was aatecision maker, and indeed was himself laid
off. See, e.gHealy v. City of ChicagdNo. 00-6030, 2004 WL 1630578, at *12 -13 (N.D. Ill. July
20, 2004) (Hibbler, J.) (granting summary judgmensbakmarclaim where the employee aware
of his co-workers’ political affiliations “was not the final decision maker in promotions”).

Furthermore, even if Couture or Simonsaaware of Townsendsr Everett’s political
affiliation or of Townsend’s contributions toglbemocratic Party, the evidence does not support
a finding “by clear and convincing evidence” thfair decision to retain Townsend was based on
political reason or factorSee Shakmar2009 WL 855633, at *2. Evetgiresents no evidence

linking Townsend'’s political donations to the d@oh making process or any testimony suggesting
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that politics entered into the decision. Thus, Everett's claim und&hhkmarDecree cannot
survive summary judgmentSee Shanahar82 F.3d at 781 (where defendant decisionmakers
“denied knowledge of political affiliations or assations of anyone involved in the suit,” and the
plaintiff “did not produce any evidence to rebggbk affidavits,” “summary judgment was properly
entered”).

Il. First Amendment Claim under § 1983

Count 1l of Everett's Second Amended r@plaint alleges that Cook County selected
Townsend, a less qualified individual, for themaining dentist position based on his political
affiliation and campaign contributions in violatioh Everett’s right to free association under the
First and Fourteenth Amendments and 8 1983er&v further alleges that Cook County has a
custom and practice of allowing candidatesb& promoted to positions over more qualified
applicants based on their political connections or activities.

Cook County cannot be held liable for § 1983 violations under the doctriespmindeat
superior“for an injury inflicted solely by its employees or agentS€e Monell v. New York City
Dept. of Social Servs436 U.S. 658, 694 (1978). Instead, Cook County may only be liable for a
81983 violation if a “deprivation of constitutionahts is caused by a municipal policy or custom.”
Kujawski v. Bd. of Comm'rs of Bartholomew County,, 1083 F.3d 734, 737 (7th Cir. 1999).
order to support a claim that Cook County’s lipies or customs violad [her] constitutional
rights,” Everett “must begin by showing an ungigrty constitutional violation”—in this case, under
the First AmendmentSchor v. City of Chicagd76 F.3d 775, 779 (7th Cir. 2009). Everett then
must demonstrate that Cook County’s policgastom caused the constitutional violati@ee id.

“It is well established that hiring, firing, or transferring government employees based on

political motivation violates the First Amendment, with certain exceptions for policymaking
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positions and for employees having a confidential relationship with a supefvisail’v. Babh
389 F.3d 758, 762 (7th Cir. 2004ge also Rutan v. Republican Party of 187 U.S. 62, 64 (1990)
(holding that a public employee magt be promoted because of his or her political beliefs unless
political loyalty is an acceptable preregjte for the job). To make outmima faciecase of
employment discrimination based on political affiba, Everett must show: (1) that her conduct
was constitutionally protected; (2) that she suffea@ actionable deprivation; and (3) that the
protected conduct was a but-for cause of the adverse employment &@&unville v. Walker
583 F.3d 979, 984, 984 n.1 (7th Cir. 2009) (First Adraent political affiliation discrimination case
explaining that “until the Supreme Court’s recent decisida@rioss v. FBL Financial Servs., Inc.
129 S.Ct. 2343 (2009), plaintiffs could prevailarFirst Amendment 8 1983 action if they could
demonstrate that their speech was a motivating factor in the defendant’'s decisioGréster
plaintiffs in federal suits must demonstrate-fart causation unless a statute (such as the Civil
Rights Act of 1991) provides otherwise.If. Everett makes thiprima facieshowing, then Cook
County has the burden of demonstrating a legitimate, non-political reason for the employment
decision. See Hall 389 F.3d at 762.

A. Everett’'s Prima Facie Case

1. Constitutionally Protected Conduct

First, Everett must establish that she engaged in conduct protected under the First
Amendment. Everett presents no evidence thatas affiliated with a particular political party,
instead basing her claim on her choice not tonelved in politics or to support a particular

candidate. Just as affiliation with a particular party is constitutionally protected under the First

* The parties do not argue that either exception appligdsicase. Indeed, there is no evidence in the record
indicating that the position of Dentist Il was a policynmakposition or that Townsend had a confidential relationship
with his supervisor so as to qualify under one of these exceptBaesHall 389 F.3d at 762.
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AmendmentseeGunville, 583 F.3d at 984, “[i]t is undisputed that political nonaffiliation is a right
protected under the first amendmehtérmes v. Hein742 F.2d 350, 354 n.3 (7th Cir. 1984) (citing
Elrod v. Burns 427 U.S. 374 (1976))See alsZerante v. DelLucab55 F.3d 582, 585 (7th Cir.
2009) (plaintiff's “decision to remain neutral iretiyeneral election” was a “protected activit[y]”).
Thus, the Court finds Everett’'s nonaffiliation wilpolitical party and decision to remain politically
neutral to be constitutionally protected conduct.
2. Actionable Deprivation

Everett next must demonstrate that shffered an actionable deprivati@ee Gunville583
F.3d at 983. Cook County does naite that Everett suffered an actionable deprivation when her
employment at Cermak was terminated; indeed, discharging a government employee because she
is not affiliated with a particular party is antionable deprivation under the First Amendm&de
Brantiv. Finke] 445 U.S. 507, 517 (1980). For that reason, the Court finds that Everett has satisfied
the second element of herima faciecase.

3. But-For Causation

Finally, Everett must show that her lackpafitical affiliation was a but-for cause of Cook
County’s decision to lay her offSee Gunville583 F.3d at 984. The burden in this regard is “not
insignificant.” Nelms v. Modisettl53 F.3d 815, 818 (7th Cir. 1998) (quotidgkolny v. Painter
653 F.2d 1164, 1168 (7th Cir. 1981)) (“A disgruntéedployee fired for legitimate reasons would
not be able to satisfy his burden merely by shgwhat he carried the political card of the
opposition party or that he favored the defendant’s opgoné¢he election.”). In other words, “[i]t
is not enough to show only that the plaintiff svaf a different political persuasion than the

decisionmakers."See Hall 389 F.3d at 762.
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Cook County claims that Everett cannot shitwat the layoff decisions were in any way
based on her apolitical affiliationSee Gunville583 F.3d at 984. *“In analyzing this issue, the
threshold question is whether” the decisionmakeven knew about” Everett’s protected conduct.
See Zeranteb55 F.3d at 582. A decision maker cannot discriminate on account of the protected
activity if he is unaware of the protected activi8ee Healy v. City of Chicagé50 F.3d 732, 740-

41 (7th Cir. 2006). As explained in Sectianfta, the relevant decisionmakers with respect to the
layoffs of dentists at Cermak were Couture and Simon.

Everett argues summarily and without pointingtty specific facts in the record that she
“has produced sufficient evidence from whictaatffinder could infer political factors influenced
the decision to choose Dr. Townsend.” (R. 85 atp.Everett ignores, hawver, that in order to
show that Simon or Couture “wanted to faydownsend over Everetjecause of his political
involvement,” they must have known of her Bipzal affiliation—in other words, they could not
have discriminated against her if they did not know that she was less active in politics than
Townsend.See Hall 389 F.3d at 762. Axplained in Sectionihfra, Everett has not produced any
evidence that Couture or Simon knew of hditjgal affiliation beyond her own “speculationSee
Nelms 153 F.3d at 819 (citin§ybron Transition Corp. v. Security Ins. Co. of Hartfdrd7 F.3d
1250, 1254 (7th Cirl997) (“A party must present more than mere speculation or conjecture to
defeat a summary judgment motion.”)). Inde€outure (upon whom Simon relied heavily in
making his decision) affirmatively deniediyaknowledge of Everett's or Townsend’s political
views, and there is no evidence suggesting tmb®was aware of Everett’s politics. Everett has
thus failed to present evidence from which a tiefact could reasonably infer awareness of her
apolitical affiliation on the p of Couture or SimonSee Kelly v. Mun. Ct. of Marion County, Ind.

97 F.3d 902, 912 (7th Cir. 1996) (without evidence shi@ervisor was aware of plaintiff’'s decision
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to withdraw from politics, plaintiff failed to deomstrate that his political views were a motivating
or substantial factor in his terminatiosge also Hall389 F.3d at 763 (“Hall’'s failure to offer
evidence that would have shown that at leastof the three hiring committee members knew about
the political background of the two applicantsttwat the hiring decisn was manipulated by one
member who possessed such knowledge, dooms his case.”).

Even if she could demonstrate awarenebgppolitical nonaffiliation on the part of Couture
or Simon, however, Everett also must show they tbok action against her because of that political
nonaffiliation. See Gunville 583 F.3d at 984. Everett claims that Townsend’s political
contributions to various facets of the DemocrRecty lead to an inference that politics influenced
the decision. Although Townsend’'s $300 donattonthe 8th Ward Regular Democratic
Organization where Cook County Board Presideradet’s political base is located leads to an
inference that Townsend is politically involvedldethat he supports the Democratic Party, it does
not indicate that Townsend’s politics in any wayuefhced the layoff decisions that occurred nearly
seven years later. Indeed, Townsend testifiechialioes not know thatr8ger’s political base is
in the 8th Ward, there is no evidence or allegatian Stroger participated in the decision making
in this case, and Simon testified that no one esi&ed him to retain a certain dentist based on
personal preferences. Similarly, there is no evidence connecting Townsend’s campaign
contributions to Alderman Lyle with the denteyoff decisions. Thus, the evidence of Townsend’s
campaign contributions does not, by itself, create a genuine issue of material fact as to whether
Everett’s political nonaffiliation waslaut-for cause of her layoffSee, e.gMcCarthy v. Chi. Park
Dist., No. 87 C 8590, 1988 WL 56222, at *3 (N.D. Ill. May 18, 1988) (Aspen, J.) (“In the absence
of proof that the employer was motivated byitpzal affiliation in favoring one employee over

another, evidence of the unfavored employee’srsmpgualifications coupled with identification
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of the favored employee’s political connections are insufficient to withstand summary judgment in
a First Amendment claim challenging that favortism.”)

Everett also cannot rely on “self-serving @ations based on nothing more than h[er] own
speculation” to defeat summary judgme8ee, e.gHealy, 2004 WL 1630578, at *6 (citingelly,
97 F.3d at 911). Although Everett speculatespbétics influenced the layoff decisions because
she had more seniority than Townsend and Cermak did not perform interviews as it had for the
physician positions, Everett fails to demonstrate the crucial link between any decision maker’s
knowledge of her constitutionally protected apolitaffiliation and the decision to lay her offee
Gunville 583 F.3d at 987 (“That the decision-makees/ have been unqualified to conduct the task
of restructuring . . . tells us nothing about whether the motive for the layoffs was improper. There
is a sizable leap from conducting a restructgiineptly to conducting it for improper purposes . .
.. The plaintiffs have failed to create a genussee of fact regardinghether the defendants used
political affiliation in determimg who would be laid off.”)see also Roger Whitmore’s Auto Serv.,
Inc. v. Lake County, lllinojg#24 F.3d 659, 669 (7th Cir. 2005) (ewshere plaintiff had evidence
that defendant was “upset” that he chose nstipport a certain candidate in a primary election, his
evidence was not direct enough to show that Higgad affiliation “was a substantial or motivating
factor in the modification of his towing area”).

Because Everett fails to present evidence that Couture or Simon knew of her apolitical
affiliation or that politics was a but-for caugkthe layoff decision, she cannot make optiana
facie case of discrimination under the First Amendmege Gunville583 F.3d at 984.

B. Policy or Custom Showing undeMonell

Because Everett cannot show that Cout8ieon, or any other Cook County employee

caused her to suffer a constitutional injury, she cannot succeed in her claim against Cook County
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underMonell, 436 U.S. 658. The analysis in Section lI(A){#ya demonstrates that Everett has
not established the requisite level of knowkedy but-for causation to show a constitutional
violation by any Cook County decision maker. As such, “there is no wrongful conduct that may
become the basis for holding the C[ounty] liable” uridenell, 436 U.S. 658See Schqi576 F.3d
at 779 (upholding dismissal Monell claim against the City of Chicago because “plaintiffs [did]
not allege[] any plausible constitutional viotaticommitted by Mayor Daley or the officers” and
so there was no basis upon which to hold the County lisd#e)also Los Angeles v. Helldi75
U.S. 796, 799 (1986) (if the individual defendant “inflicted no constitutional injury,” then it is
“inconceivable” that the City and Police Commission “could be liable” ukiderell). There is no
need, then, to determine whether Cook Countyahadunicipal policy or custom” of restraining
its employees First Amendment rights unillemell, 436 U.S. 658See Kujawskil83 F.3d at 737.
For that reason, the Court grants Cook Courasion for Summary Judgment as to Count Il of
Everett's Second Amended Complaint.
lll.  Race and Gender Discrimination Claim under Title VII

In Count IV of her Second Amended Complakngerett alleges that she suffered race and
gender discrimination when Cook County ldmr off. Title VIl prohibits employment
discrimination on the basis of an employee’s gender, race, religion or national 8egi2 U.S.C.
8 2000(ekt seq.A plaintiff may show race or gendesdrimination by proceeding under either the
direct or the indirect method of prookee Atanus v. Perr$20 F.3d 662, 672 (7th Cir. 2008).

A. Direct Method of Proof

Under the direct method of proof, a pldinmay establish unlawful discrimination by
presenting direct or circumstantial evidence that creates a “convincing mosaic of discrimination.”

See Winsley v. Cook Counbp3 F.3d 598, 604 (7th Cir. 2009). Direct evidence of discrimination
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generally consists of an admission that thplegrer took an adverse employment action based upon
prohibited animus. See Rogers v. City of Chicgg820 F.3d 748, 753 (7th Cir. 2003).
Circumstantial evidence of discrimination underdhrect method can consist of suspicious timing,
ambiguous statements, differing treatment of similarly situated employees, personal animus, pretext,
and other evidence that would allow the jury to reasonably infer retaliaier. Hemsworth v.
Quotesmith.Com, Inc476 F.3d 487, 491 (7th Cir. 2007). To survive summary judgment, the
plaintiff must present evidence of a link betwden protected status and the adverse employment
action. See Adams v. Wal-Mart Stores, |1824 F.3d 935, 939 (7th Cir. 2003) (“Bigotry, per se, is

not actionable. It is actionable only if it resultsimjury to a plaintiff;there must be a real link
between the bigotry and an adverse employment action.”) (internal citation omitted).

Here, Cook County has not admitted thatadministered the layoffs pursuant to a
discriminatory animusSee Rogers320 F.3d at 753. Instead, Evere#igis that a jury could infer
discriminatory animus from Cook County’s handling of the layoffs. Everett has presented no
evidence, however, that anyone at Cermak made a remark regarding her race or gender, and admits
that she has no knowledge that Simon or Couture made their decisions based on race or gender.
Although Cermak retained a male, African-Americantd, it also laid off two male dentists and
two African-American dentists. Furthermore, there is no evidence thaur@ disposed of her
notes when she left Cermak for any suspecoreasthat she held any personal animus tending to
refute her testimony that race and gender did rtet @mto her recommendatiom light of the fact
that Everett has not presented evidence of suspicious timing, ambiguous statements, personal
animus, or pretext, the circumstantial evidencpleasized by Everett is insufficient to demonstrate

a “convincing mosaic of discrimination.8ee Winsleys63 F.3d at 605.

24



Moreover, Everett puts forth no evidence dietinking Cermak’s decision to lay her off
with her protected characteristicSee Adams324 F.3d at 939. Although Erett claims that she
was laid off because of her ragelagender, a plaintiff's bare assertion that an employer mistreated
her because of her protected status is not seiffico establish a link between the protected status
and the treatment she receivesee Winsleyb63 F.3d at 605 (citingarazanos v. Navistar Int’l
Transp. Corp. 948 F.2d 332, 337 (7th Cir. 1991) (“[A] ptaiff's speculation is not a sufficient
defense to a summary judgment motion.”)). Becd&hs&ett has not providesufficient direct or
circumstantial evidence of intentional discrintina based upon her race or gender, she has failed
to establish @rima faciecase under the direct method of proSke id.

B. Indirect Method of Proof

In order to establishgrima faciecase of discrimination undtére indirect method, Everett
must show that: (1) she was a member of a predeziass; (2) she suffered an adverse employment
action; (3) she was performing her job satisfactpahd (4) a similarly situated individual outside
her protected class was treated more favorabbe LaFary v. Rogers Group, In691 F.3d 903,

907 (7th Cir. 2010). If Everett sets forth lpeima faciecase, the burden shifts to Cook County “to
produce a legitimate, noninvidious reason for its actiohk®iius 520 F.3d at 672. If Cook County
then “rebuts therima faciecase, the burden then shifts back to the [Everett] to show that the
reasons proffered . . .eamerely pretextual.Hobbs v. City of Chicag®73 F.3d 454, 460 (7th Cir.
20009).

Cook County does not contest that Everett has established the first, second, and third
elements of hegprima faciecase, instead arguing that Everett cannot show that it treated similarly
situated employees who were not part of theqmted classes more favorably. Everett claims that

Townsend was similarly situated to her, and yet was treated more favorably when Cook County
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selected him for the remaining dentist positidine facts do not, however, show Townsend to be
similarly situated to Everett in terms of quii#tions for the remaining position. Simon selected
Townsend for the position on the recommendatio@aiiture, who had known both Everett and
Townsend since she worked as Director ofelgency Services at Cermak between 2000 or 2001
and 2004, and was aware of their respective work habits, responsiveness, and complications
resulting from their treatment. Couture obseflednsend to be responsive to physician’s requests,
flexible in squeezing patients into his schedule tam@ve a grasp of systemic problems. She made

no such observations about Everett. Thesbtopsavere understandably important to Cook County
because the remaining dentist would have to sahemergent care needs and be able to function

in a practice that had previously included five dentists.

Townsend also had management experiémmaigh serving as Acting Director numerous
times at Knox’s request—a quality that would en#ie to supervise the restructuring and perform
management responsibilities in his capaas the sole remaining dentisEverett never requested
or expressed desire to be Acting Direct&lthough the 2003 Dental/Oral Surgery Individual
Statistics show that Everett completed 248sgms while working 60% time and Townsend
performed 284 sessions while working full time, @&hcy was not the only quality that Couture
emphasized in her selection process. lddé€suture focused on each dentist’'s knowledge about
emergent dental care, such as extractions, gad suffering, infection, and decay, because the

dental services at Cermak were going to be trimmed down to only essential services.

® There is a factual dispute between the partie® dke level of responsibility involved in being Acting
Director, with Townsend testifying that it involved aiting department head meetings, changing schedules, and
anticipating court orders (PI. 56.1 Resp. 1 37), and Kndik/ieg that it “was more like a paper responsibility than an
actual responsibility” that did not change Townsend’s s{@e$. 56.1 Resp.  38). Regardless of the precise nature
of the substantive responsibilities involved, however, it is undisputed that Townsend accepted these responsibilities
frequently throughout his tenure as Dentist II, and that Byaithough she could have requested to be Acting Director,
never did so.
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Everett argues that because Cook County digp@dorm interviews and consider seniority
in the same manner as it diolr the remaining physician positions, she has demonstrated the
suspicious nature of the selection process in a way that satisfigsh&faciecase. Not only did
Cook County rules not require Couture to interview the dentists at Cermak prior to the layoffs,
however, but even if Cook County had deviatesin its formal procedures in making layoff
decisions, that would be insufficientsatisfy the fourth prong of Everet{gima faciecase.See
id. at 461 (rejecting the argument that a “prima facie case must be presumed” where “the City
deviated from its formal written procedures” becabseplaintiff still had to “meet the fourth prong
of the prima facie case and prove her superior geatiibns,” which she failed to do). Thus, Everett
has failed to show that she was as qualifiedhore qualified than Townsend for the remaining
dentist position so as to make oyirana faciecase under the indirect method of proSke id

Moreover, even if Everett had established préna faciecase, Cook County has offered
nondiscriminatory reasons for retaining Townsend, including his characteristics of flexibility,
responsiveness, and knowledge throughout Cowstesgierience with him, and his willingness to
assume the leadership role of Acting Director on many occasieesidat 462 (explaining that
employer had demonstrated legitimate, nondiscriminatory reasons for promoting one employee over
another where the chosen employee “volunte¢wedork the snow program, while [plaintiff]
refused to do so, which demonstrated [his] willinggi® work on the streets-one of the qualities [the
decision maker] was looking for”).

Because Cook County has proffered legitimate reasons for retaining Townsend instead of
Everett, the burden returns to Everett to destrate that these reasons are pretex8esd.idat 460.
“Pretext is a ‘lie, specificalla phony reason for some actionSublett v. John Wiley & Sons, Inc.

463 F.3d 731, 737 (7th Cir. 2006) (quotiRgssell v. Acme-Evans, C81 F.3d 64, 68 (7th Cir.
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1995)). To demonstrate pretext, Everett naliw that: (1) Cook County’s “nondiscriminatory
reason was dishonest”; and (2) Cook County’s “ta@son was based on a discriminatory intent.”
Fischer v. Avanade, Inc519 F.3d 393, 403 (7th Cir. 2008) (internal quotation marks and citation
omitted);see also Keri v. Bd. of Trs. of Purdue Uni\b8 F.3d 620, 646 (7th Cir. 2006) (“In a word,
the Plaintiff must establish that . . . [the emplitsjereasons . . . were merely made up to cover up
... discriminatory reasons.”).

Here, like inHobbs Everett has not shown that CoGkunty lied about its reasons for
retaining TownsendSee Hobhs573 F.3d at 461. She puts forto personal knowledge of any
racist or sexist statements or conduct in hengitéo demonstrate pretext; and her “mere assertion
that she is better qualified will not do the trickptmve the Clounty] is lying about the real reason
it picked [Townsend] for the spot3ee id.Everett argues that “the sigpus nature of the process
by which the lay off was conducted precludesndifig at the summary judgment stage that Cook
County had an honestly held, bmistaken belief that Dr. Townsd should be retained instead of
Dr. Everett.” (R. 85 at p. 5.Many of the suspicious facts that Everett points to are, however,
explained or minimalized through other undisputedd. For example, Everett emphasizes that she
had greater seniority than Townsend, but it is undisputed that it was important for Simon and
Couture to consider factors other than senidoggause often those individuals with the most
seniority would perform less clinical and more administrative work, or would not have as much
experience in a particular area. Although CookiQy did not conduct interviews of the dentists,
it was not necessary to interview candidates wbeesindividual was going to be retained and the
director could make a determination based ord#tia and information available. Indeed, because
only one dentist would be retained at CernmakCook County rule required Couture to interview

the dentists at Cermak prior to the layoffs. Additionally, while Prozorovski—a male, Caucasian
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dentist—was transferred to Cermak’s budget in 2B@8ransfer occurred after the layoff decisions
at issue and thus does not demonstrate pratettiose decisions. If anything, the fact that
Prozorovski is Caucasian undermines Everefitsm that Couture (who was involved in both
decisions) is biased against Caucasians. The JId¥cision to hire Liu for a short period of time
in 2008 also does not lead to an inference @atk County’s proffered reasons are pretextual
because Liu was laid off alongside Everett,reifire was only temporary, and the circumstances
surrounding that re-hire (including the relevant decisionmakers) are unknown.

It is true that Couture’s decision makipgpcess was not the most thorough. She did not
consult with Knox, Fagus, or ti$hakmarOfficer about her recommeation, threw away the notes
from her conversations with Cermak medical directors, and did not review the Personnel Rules
before making her recommendation. It is also tha Couture did not forward any notification
regarding seniority of the dentists to CermakIHeServices prior to the layoffs in compliance with
Personnel Rule 7. Evidence that the process byhidyoffs were conducted was not the most fair,
does not, however, show that gender or race widmabot of Couture’s or Simon’s actiornSee
Hobbs 573 F.3d at 461 (“Although the process throwich Quinn received his promotion might
be questionable, it does not prove gender or disximination” so as to survive a motion for
summary judgmentkee also Blise v. Antaramia#09 F.3d 861, 867 (7th Cir. 2005) (“[The court
does] not sit as a superpersonnel departmentewheappointed applicants or employees can have
the merits of an employer’s decision replayed to determine best business practices.”) (internal
guotation marks and citation omitted). The Coilmerefore, finds thaCook County is entitled to
summary judgment with respect to Count IV of Everett's Second Amended Complaint.

V. Common Law Writ of Certiorari
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Finally, in Count V, Everett asserts a sugpéntal state law claim for common law writ of
certiorari requiring Cook County to certify the entieeord of proceedings by its hearing examiner
for review by this Court. Because the Court gaanted summary judgment on each of Everett’s
claims giving rise to federal jurisdiction, ti&ourt declines to exercise jurisdiction over this
remaining state law claim. “When all federal clalmse been dismissed prior to trial, the principle
of comity encourages federal courts to relinquish supplemental jurisdiction pursuant to §
1367(c)(3).” Hansen v. Bd. of Trustees of Hamilton Se. Sch. Cb¥d. F.3d 599, 607 (7th Cir.
2008);see also Wright v. Associated Ins. Co.,,I80.F.3d 1244, 1251 (7th Cir. 1994) (when “all
federal claims are dismissed before trial, theidistourt should relinquish jurisdiction over pendent
state-law claims rather than resolving thenttemerits”); 28 U.S.C. 8 1367(c)(3) (“The district
courts may decline to exercise supplementaggliction over a claim under subsection (a) if-- . . .

(3) the district court has dismissed all claims over which it has original jurisdiction.”).

There are, however, “three acknowledged exceptions to this rule: when (1) the statute of
limitations has run on the pendent claim, precluding the filing of a separate suit in state court; (2)
substantial judicial resources have already lseemmitted, so that sending the case to another court
will cause a substantial duplication of effort;(8) when it is absolutely clear how the pendent
claims can be decidedSharp Elecs. Corp. v. Metro. Life Ins. C978 F.3d 505, 514-515 (7th Cir.
2009) (internal citation and quotation marks omitted). With respect to the first exception, “[28
U.S.C. 8] 1367(d), which grants the plaintiff ald@ional 30 days to re-file dismissed supplemental
claims in state court, ‘removes the principahson’'—the expired statute of limitations—‘for
retaining a case in federal court when the federal claim belatedly disappé&fopkins v.
White 292 Fed. Appx. 497, 500 (7th Cir. 2008) (quotiiyers v. County of Lak80 F.3d 847, 848-

49 (7th Cir. 1994)).
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Turning to the second exception, because thet®asiresolved Everett’s federal claims on
summary judgment, “substantial judicial resources” have not yet been committed to theemse.
Davis v. Cook Counfys34 F.3d 650, 654 (7th Cir. 2008])T]he district court disposed of the
federal claims on summary judgment, and so ‘substantial judicial resources’ have not yet been
committed to the case.’§ge also Tokh v. WaterwWer Court Home Owners Ass827 Fed. Appx.

630, 632 (7th Cir. 2009) (upholding district court decision declining to exercise supplemental
jurisdiction after resolving all federal law claims on summary judgment).

Finally, itis not “absolutely clear” how thésipplemental state law claim should be decided.
See Sharp Electronic®78 F.3d at 515. The claim requires a determination of whether the
Personnel Rules afforded Everett a right to appeal the decision, whether Everett had a right to appeal
through the common law, and whether a reviewlbévidence provided to the hearing examiner
demonstrates that his decision was “maiiyesgainst the weight of the evidenc&ee Maccox v.
Williamson County Bd. of Comm, %75 N.E.2d 1349, 1354 (lll. App. Ct. 1985). Moreover, because
Cook County has not yet certifiedttee Court that it has produced the entire record of the hearing
or set forth all evidence provided to the hearing emamas part of its statement of facts in this
Motion for Summary Judgment, the Court cannotesaether the decision was manifestly against
the weight of the evidencéee id.

Because “the district court should relinquish jurisdiction over pendent state-law claims”
when “all federal claims are dismissed betoiad” unless one of the exceptions applsse Wright
29 F.3d at 1251, the Court relinquishes supplemgmtatiiction over Count V of Everett's Second

Amended Complaint.
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CONCLUSION AND ORDER

For the reasons stated, the Court gr@usk County’s Motion for Summary Judgment as
to Counts I, I, and IV, and relinquishes jurideha over Count V. Asxplained above, the Court

has already dismissed Count Ill pursuant to an agreed motion by the parties.

d States District Court Judge
ern District of lllinois

Date: March 30, 2010
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