Laborers&#039; Pension Fund and Laborers&#03... and Vicinity et al v. NDR Concrete and Masonry, Inc.

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

LABORERS’ PENSION FUND, et al.,

Plaintiffs, Case No.: 07 C 6446
v.
Judge Kendall
NDR CONCRETE AND MASONRY, INC,, an
Illinois corporation, et al.,

Defendant.

MOTION TO REINSTATE AND CONFESS JUDGMENT

Now come Plaintiffs Laborers’ Pension Fund and Laborers’ Welfare Fund of the Health
and Welfare Department of the Construction and General Laborers’ District Council of Chicago
and Vicinity and James S. Jorgensen (collectively referred to hereinafter as the “Funds™), by and
through their attorneys, Patrick T. Wallace, and hereby move this Court to reinstate the case and
confess judgment against Defendant NDR Concrete and Masonry, Inc. (“NDR Concrete” or the
“Company”) and William C. Cunha. In support of this Motion, Plaintiffs state as follows:

1. This matter was dismissed pursuant to the terms of the parties’ Settlement
Agreement and Stipulation to Dismiss filed with the Court on May 13, 2008. This Court entered
an Order of Dismissal on May 15, 2008, a true and accurate copy of which is attached hereto as
Exhibit A.

2. Under the terms of the Dismissal Order, William C. Cunha was added as an
individual Defendant and the matter was dismissed without prejudice with the Court retaining
jurisdiction to enforce the terms of the Installment Note and Guaranty of Payment and
Indemnification against NDR Concrete and William C. Cunha through November 30, 2008.

3. The Company has failed to submit payment of the last three (3) payments due on

the Installment Note. See Affidavit of James Fosco attached hereto as Exhibit B, q 5.
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Accordingly, the Company owes $6,696.16 representing the last three (3) payments due on the
Note plus liquidated damages as set forth under the terms of the Note. See Affidavit of James
Fosco, § 5. In addition, the Company owes $175.00 in attorneys' fees and expenses incurred by
the Funds in bringing this Motion. See Declaration of Patrick T. Wallace, attached hereto as
Exhibit C.

4. Accordingly, Plaintiffs respectfully request that this Court reinstate this case and
enter judgment in favor of the Funds and against Defendants NDR Concrete & Masonry, Inc. and
William C. Cunha in the amount of $6,871.16 representing the amounts due on the defaulted plus
the attorneys' fees and expenses incurred by the Funds.

WHEREFORE, Plaintiffs respectfully request that this Court reinstate this case and enter
judgment in favor of the Funds and against NDR Concrete & Masonry, Inc. and William C.
Cunha in the amount $6,871.16 representing the amounts due on the defaulted Installment Note
and the attorneys' fees and expenses incurred by the Funds.

October 6, 2008 : Laborers’ Pension Fund, et al.

By: /s/ Patrick T. Wallace

Office of Fund Counsel

111 W. Jackson Blvd., Suite 1415
Chicago, IL 60604

(312) 692-1540
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

LABORERS’ PENSION FUND, et al.,

)
Plaintiffs, ) ° CaseNo.: 07 C 6446

\'A )

; ) Judge Kendall
NDR CONCRETE AND MASONRY, INC., an )
Illinois corporation, )
’ Defendant. )

ORDER OF DISMISSAL

Tiﬁs matter having come to be heard on the parties’ Settlement Agreement and
Stipulatio:n to Dismiss, it is herebyl,r ordered:

(1) William C. Cunha is added as a Defendant to this action;

(2) This matter is dismissed without prejudice and the Court retains jurisdiction to
enforce thc terms of the Installment Note and Guaranty of Payment and Indemnification against
NDR Concrete and Masonry, Inc. and William C. Cunha through November 30, 2008;

(3;) This matter is dismissed without prejudice to the Funds’ right to conduct and aundit
of NDR Concrete and Masom'y,‘ Inc’s books and records for the period of July 1, 2007 forward
and to collect any unpaid contributions, dues, interest, liquidated damages, audit costs and/or
attorneys' fees and expenses revealed as due and owing therein.

IT IS HEREBY ORDERED:

ENTER:

4

norable Virginia M. Kendall
£d States District Court Judge

Dated:___ §-(%- 0§

HIBIT




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

LABORERS’ PENSION FUND, et al.,

Plaintiffs, Case No.: 07 C 6446
V.
Judge Kendall
NDR CONCRETE AND MASONRY, INC., an
Illinois corporation, et al.,

Defendant.
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AFFIDAVIT OF JAMES FOSCO

James Fosco, being first duly sworn on oath, deposes and states as follows:

1. I am a Field Representative employed by the Laborers’ Pension Fund and the
Laborers’ Welfare Fund of the Construction and General Laborers’ District Council of Chicago
and Vicinity (hereinafter collectively referred to as the “Funds™), Plaintiffs in the above-
referenced action. My responsibilities include oversight of the collection of amounts owed by
Defendant NDR Concrete and Masonry, Inc. (hereinafter “NDR” or the “Company”). This
Affidavit is submitted in support of the Laborers’ Funds’ Motion to Reinstate and Confess
Judgment. I have personal knowledge regarding the statements contained herein.

2. On November 13, 2006, the Company signed an Independent Construction
Industry Collective Bargaining Agreement (“Agreement”) with the Construction and General
Laborers’ District Council of Chicago and Vicinity (“District Council””) and Laborers’ Local
Union No. 75. A true and accurate copy of the Agreement is attached hereto as Exhibit B-1.
Pursuant to the terms of the Memoranda, the Company is bound to the terms of the relevant
collective bargaining agreements incorporated by reference in the Agreement and the Funds’

respective Agreements and Declarations of Trust.

EXHIBIT

tabbles®




3. Pursuant to ggreement, the Funds have been duly authorized to act as collection
agents on behalf of the District Council for union dues owed to the District Council.

4, The Agreement and the Funds’ respective Agreements and Declarations of Trust
to which the Company is bound require that the Company submit benefit reports and contribution
payments by the tenth day of the following month. Payments which are not received within thirty
days of this date are assessed liquidated damages in the amount of 10 percent or 20 percent
liquidated damages (on Pension, Welfare and Training Fund after June 1, 2007) of the principal
amount of delinquent contributions, and interest at a rate of prime plus 2 percent as charged by
the J.P. Morgan Chase Bank, N.A. from the date of delinquency forward. The Agreement and
the Funds’ respective Agreements and Declarations of Trust also obligate the Company to submit
its books and records to the Funds for periodic audits to determine benefit contribution
compliance. A copy of the relevant portions of the Agreement are attached as Exhibit B-2; a
copy of the relevant portions of the Amended Agreement and Declaration of Trust creating the
Laborers’ Pension Fund are attached as Exhibit B-3; and a copy of the relevant portions of the
Amended Health and Welfare Department of the Construction and General Laborers’ District
Council are attached as Exhibit B-4.

5. The Company has failed to submit and pay the July through September 2008
installments due on the Installment Note attached hereto as Exhibit B-5. Under the terms of the
Note, Guaranty of Payment and Indemnification Agreement (Attached as B-6), the Agreement
and the Funds’ respective Agreements and Declarations of Trust, the Company and William
Cunha owe $6,696.16 representing $5,596.81 on the scheduled payments and $1,099.35

representing 20% liquidated damages on the late payments.




FURTHER AFFIANT SAYETH NOT.

NonFooam—

Jame§ Fosco
Subscribed and sworn to before me
this 3 day of October 2008. s oS e
g “OFSHCML SEAL”
2 usan M. Diforti
W / )Q/{ }DX/%%/Z(/ § Notary Public, State of Iilinois &
Notary Public 1m|ssmnExp|rusOct 52008 )
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.(b) To enforce the provisions of the Pension‘Plan and the rules and regulations
edopted by the Trustees in a uniform manner with respect to individuals
_similarly situated. |

‘(c) _ “To determine questions arising under the Pension Plan' or this Agreement,
includiﬁg the power to determine_ the rights' of Employees and their
Beneficiaries, and their respeetive benefits, and to remedy ambiguities,

inconsistencies or omissions.

ARTICLE VII

FUNDING PENSION PLAN BENEFITS

Section.  IN GENERAL. In order to fund the benefits provided under the

Pension Plan, each Employer, for the period that it is obligated by a Written Agreement,
shall make contributions to the Trustees at the times required by that agreement. The rate
of contﬁbutions shall be determined by the app]icable’ Coll,ective Bargaining Agreement or
Participation Agreement, together with any amendments supplements or modifications
thereto. Notwithstanding the preceding sentence if an Employer is required to make |
contributions by reason of a Participation or other Wntten Agreement thatis not a Collective
Bargammg Agreement the amount of its contnbuuons shall be the same as the amount

. Tequired by the Collective Bargaining Agreement in effect between the Employer

Association and the Union which covers Employees performing similar work. No
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Employee shall be permitted to contract or oth_erwise agree with or permit his Employer to
provide wage or benefit payments which do not conform with the amount of contributions
required under the provisions of a Collective Bargaining Agreement or Participation
Agreement and any sueh contract or agreement shall be null and void. If shall not be a
defense to aﬂy claim by the Trustees or an Employee for payment of delinqueﬁt‘
contrilsu'tions f;om an Embloyer that such Employer has entered into an agreement with any
| Emp]oyee purporting to waive the Em_ployee’s righi to strict compliance with the provisions
of the applicable Collective Bargairiing Agreem_ent or a Participation Agreément. All
~ contributions shall be paid .in the manner land form required by the Trustees.

_S_Q_QQQB..Z_._ DEFAULT INPAYMENT OF CONTRIBUTIONS. Nonpayment by

an Employer of any contributions when due shall not relieve any other Employer of his

obligation to make payments. The Trustees may take any action necessaty to enforce:
payment of the contﬁbhti-ons and penalties due hereunder, including, but not limited to,
proceedings at law and in equity. Any such action shall not prejudice the Union in any
action it may wish to take on account of such nonpayinent. The Trustees are authorized to
establish a reasonable and lawful grace pefiod by which contributiens must be received;
Employers making contributions that are not received eefore the expiratidn of said period
and any Employer making late paymeets due under an installment agreement shall be

assessed liquidated damages of 10% of the amount of the comnbunons which are owed.

All Employers party to or otherwise bound by this Agreement acknowledge that the




liquidated damages will be used'td defer administrative costs aﬁsing by said delihquency and
‘acknowledge thé costs to be actual and substantial though difficult to ascertain; however the
Employers acknowledge these costs to be at a minimum .of 10%, waiving the necessity of
any additional proof thereof. In aﬁdition, the delinquent contributions and any payments
owed by an Employer pﬁrsuant to an installment agreement, shall‘bear interest up to the
prime rate of interest plus two points charged by the Fund’s custodian bank (or any other
bank selected by the Trustees) or such other lawful amount as deteﬁni’ned b}; the Trustees
from the due date'u'ntil totally satisfied. The Trustees are hereby given the 'powér and -
authority to delegate the collection of contributions to-a Collection Comumnittee, which, in its
discretion, may assess a lesser or greater amount or waive of suspend paymeﬁt ofliquidated.
damages, interest, audit fees or investigative costs in accordance with rules and prq;:edures
adopted by the Collection Committee and to compromise claims for delinquent
éontribut-iohs and related liabilities and collection costs -wﬁere appropriate to settle cases.
favorably for the Fund. The Collection Committee may include trustees of the Laborer's’
Welfare Fund as members of the Committee.

In the event an Employer party ‘to this Agreement or otherwise bound thereby
becomes deliinquent. in his contributions or an installment agreement, or fails to post a bond
- as réquired, said delinciuent Employer sball be liable for reasonable attorneys' fees and for
‘all reasonable costs incurred in the colléction process, including court fees. audit fees,

investigative costs, etc. The term "reasonablelattomeys’ fees” as used herein shall mean all
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attorneys' fees in the amounts for which the Trustees become legally obligated including
recovery of liquidated damages, audit costs, filing fees and any other expenses incurred by

-the Trustees.

The Trustees are hereby given the power and authority, in their discretion, to require
any Employer to deposit with the Trustees, in advance, as a guarantee for the paymerit of
monthly contribﬁtions, an amount equal to three (3) times the monthly contributions of such
Employer, as estimated by the Trustees. At the option of the Trustees the Employer shall
furnish the Trustees, in lieu of any cash deposit, a bond in an amo‘uI.u not less than Five
Thousaﬁd Dollars} ($5,000.00) or in an amount consistent with tlie terms of the current
collective bargaining agreements. In the event aﬁ Employer is repeatedly delindﬁent in ifs
contrjbution payments to the Pension Fund, the Trustees have the power and aufhorﬁy to
require that Employer to purchase abond in excess of $5,000.QO or the amounts set forth in

the current collective bargaining agreements, in an amount equal to three (3) times the

: highest monthly contributions of the Employer in the twelve months prior to. any -

delinquency. The Trustees, in their discretion, may also waive the requirement of a cash

deposit or a surety bond in lieu of a personal guaranty when such waiver is warranted.

Section3. REPORT_ ON CONTRIBUTIONS AND PRODUCTION OF
RECORDS. The Emplqyers shall make all reports on contributions required by the Truéte_es.

Each Emplover shall.promptl_v furnish to the Trustees. on demand. the names of its

-employees, their social security numbers, the hours worked by each employee,' and such
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other inf§rmation as the Trustees may reasonably require in connection with the
administration of the Trust and Pension Plan. The Trustees may at any time have an audit
made l.)y an independent certified public accountant or its representativés of the payroll of
any Emplo'yg in connectiOn_\vith the said contriButions and/or reports. All Employers shall
be reqﬁired,to maintain records in compliance with procedures developed and communicated
by the Administrgtor from the beginning of such Employér’s participation in the Pension
- Fund forward unless given ‘written authorization by the Administrator upon request to
destroy said record. The Administrator shall require’ the Employer to designate the
classification of all of his employees and if the Employer fails to do so, the Trustées shall
conduct an inveStigatilon for the purpose of determining the classification of such employees
and the results of said invesfigation shall‘be conclusive. Attaéhed hereto as Addendum A
are the current collection policies concerning Scheduling of Audits and Retention and

Production of Employer Records adopted by the Trustees.

ARTICLE VIII

FILING CLAIMS AND REVIEW OF DENIALS OF CLAIM

Section 1.  FILING OF A CLAIM. Claims for the -payment of any benefits
provided by the Pension Plan shall be filed, in writing, in accordance with the Rules and

Regulations set forth in Article 7 of the Pension Plan.
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ADDENDUM A

RECORDS REQUIRED TO BE RETAINED BY EMPLOYERS
AND PRODUCED FOR AUDITS

The following records shall be maintained and retained by all contributing employers to
the Benefit Funds for at least six years from the contribution date and shall be produced for

inspection and copying by an auditor of the Benefit Funds upon written request:

1. Quarterly and annual payroll tax returns, including, but not limited to, federal
quarterly form 941's, federal annual form W-2's, W-3's, 940's, 1099's and state quarterly

unemployment returns (form UC-3).

2. Payroll journals and/or registers which include or identify employees social security
numbers, hourly rates of pay, hours worked and the time period in which the work was

performed.

3. Individual earnings records for all employees of the employer not shown on payroll
Joumals or registers, including social security number and work classification (or code or clock
or ID number), hourly rates of pay, hours worked and the time period in which the work was

performed.
4. Cash disbursement journals and general ledgers.

5. Copies of all contribution reports and proof of payment (canceled checks or l‘econls of
canceled checks) of all contributions to the Laborers’ Funds and to all other trade union fringe

benefit funds to which the employer contributed.

6. Copies of all dues records and proof of payment (canceled checks or records of
canceled checks) of all union dues submitted to the Laborers' District Council.

7. Records showing all amounts paid to all persons or entities that perfomled work for
the employer as independent contractors or subconiractors, if any, including copies of any

federal form 1099's issued by the employer.
8. Daily time records filed by employees or supervisors.
9. Source documents and lists of job codes and eeuipment codes.
~ 10. Certified payrolis for public sector jobs where such payrolls are required.

11. Employee personnel files including, but not l1m1ted to, last known addresses and
telephone numbers, any documents which demonstrate employees’ job classifications and/or
status as an apprentice, journeyman, foreman, superintendent, or supervisor. (Confidential
medical records or other private records not relevant to the establishment of an employee’s job

classification shall not be disclosed. )




12. Bank account statements and canceled checks from any account used in conjunction
with the employer’s business.

13. Ifrecords of all hours worked, rates of pay and classifications are not provided in the
records listed in items 1 through 10, the employer shall maintain monthly l1sts.of all employees
not shown on payroll records, showing Social Security number and work classification (or code
or clock or ID number), rates of pay and hours worked.

Honor Roll Employers shall be required only to produce basic records needed be the
Benefit Funds’ auditors to do an audit, specifically items 1 through 7 above. HOWCVCI‘,'lf an
initial examination of such limited records discloses significant record keeping errors or failures
to contribute, the auditor may request additional records listed above. In the absence ot_‘ e'v1denc'e
of a deliberate failure by an Honor Roll Employer to contribute on behal:f ofa bargaln{xlg unit
employee, the rebuttable presumptions provided for in the attached Policy for Retention and
Production of Employer Records shall not apply to such Honor Roll Employer.

‘Notwithstanding the foregoing, the Collection Committee or the Director of the Field
Department may, in their discretion, determine that a full audit shall be done of any employer or
that, where a sampling audit is to be conducted, specific records shall be Eroduced.. | 'I.‘he
Jjudgment of the trustees in interpreting and applying this policy shall be conclusive and binding
on all parties.

Adopted January 9, 2002




LABORERS’ PENSION AND WELFARE FUNDS
POLICY FOR RETENTION AND PRODUCTION OF EMPLOYER RECORDS

As Adopted by the Boards of Trustees
Effective as of April 1, 2006

WHEREAS, Section 209 of the Employee Retirement Income Security Act of 1974 , as
amended ("ERISA"), 29 U.S.C. Sectionl059, requires employers obligated to contribute to
employee benefit funds to maintain records with respect to its employees which are sufficient to
determine benefits due to such employees of which may become due to them; and

WHEREAS, the Trustees of the Laborers' Pension Fund and the Trustees of the Health
and Welfare Department of the Construction and General Laborers” District Council of Chicago
and Vicinity (collectively, the “Benefit Funds™) have the authority under their respective Trust
Agreements to establish rules, regulations and policies regarding records which must be
maintained by employers in order to administer the Benefit Funds; and

WHEREAS, the Trustees of the Benefit Funds have found that most contributing
employers maintain proper records and make all required contributions to the Benefit Funds,
nevertheless, there are employers who are bound by the Trust Agreements of the Benefit Funds
who fail to maintain records which are adequate for the Funds to determine whether proper
contributions have been made on behalf of eligible employees and that some of such employers
do so deliberately in order to avoid their obligations to make such payments; and

WHEREAS, the practices of employers who fail to maintain records sufficient to enable
the Benefit Funds to conduct thorough payroll audits cause their employees to lose valuable
pension and welfare benefits and cause the Benefit Funds to lose contractually required
contributions and investment earnings on those contributions; and

WHEREAS, the practices of employers who fail to maintain adequate recorQs cause the
Benefit Funds to incur substantial additional administrative and legal expenses in order to
determine proper amounts owed to the Funds by such employers; and ‘

WHEREAS, enforcement of a policy specifying the records required to be maiptained
and produced increases the ability of the Funds to prove the contributions owed b_y delinquent
employers and thereby to provide proper credit to the employees and their beneficiaries;

NOW THEREFORE, the Trustees resolve that the following policies are adopted by the
Benefit Funds effective as of March 1,2002:




1. Except as otherwise provided herein, all contributing employers to the Benefit Funds
shall maintain and make available for inspection and copying by an auditor of the Benefit Funds
the records listed on Appendix A, attached hereto.

2. Any employer obligated to contribute to the Benefit Funds who fails to maintain and
make available for inspection and copying to an auditor of the Benefit Funds the requisite
records listed on Appendix A shall bear the burden of proof with respect to the exclusion of any
employee from coverage by the collective bargaining agreement with the Union. In those cases
where an employer asserts that an employee is excluded because he/she is a member of another
bargaining unit, the employer must submit tangible evidence of that fact, e.g., a union
membership card, contribution records maintained for the benefit funds of the other bargaining
unit, commercial drivers’ license if it is asserted that an employee is a truck driver rather than a
laborer and workers’ compensation policies, forms and applications listing an employee's job
classification or other business records. The affidavit of an employer’s representative or officer
unsupported by documentary evidence shall not be sufficient to meet the employer’s burden of
proof.  Affidavits solicited and obtained ex parte by an employer’s representative from
employees, for which there is no corroborative evidence in the form of records maintained in the

ordinary course of business, shall not be sufficient to meet the employer’s burden of proof.

3. When an employer has failed to maintain or make available the requisite records, there
shall be a rebuttable presumption that any employee listed as a possible laborer by an auditor,
Field Representative or attorney representmg the Benefit Funds was a laborer. There shall also
be rebuttable presumptions concerning the hourly rate and number of hours worked as follows:
(a) that the employee was paid only $10.00 per hour if no record of wage rates was made by the
employer, and/or (b) that the employee worked 72 hours per week if no record of the number of
hours was maintained; whichever of these presumptions results in the higher amount of
contributions shall be applied. When evidence exists that a different hourly rate was paid to
employees of an employer that failed to maintain the required records, at the discretion of the
Director of the Ficld Department, a different hourly rate may be presumed for purposes of
determining the amount of contributions owed by the employer. If that evidence shows that the
employer paid a rate lower than $10.00 per hour to any employees doing bargaining unit work,
then that lower rate shall be presumed to be the actual rate paid to all employees for whom
adequate records were not kept. Similarly, where evidence exists of a different number of hours
worked, the Director may apply a different number of hours for determining the contributions
owed, and this number of hours worked shall be presumed correct. All wages computed as
provided in this paragraph shall be presumed to be paid as straight time wages regardless of the
number of hours worked unless the employer has provided documentation, in the form required
by the terms of this policy, showing. that it followed the requirements of the Fair Labor Standards
Act and/or the applicable collective bargaining agreement as to the payment of overtime.

4. An employer that fails to maintain the requisite records and fails to cooperate with the
Trustees in establishing the paid wage rates, actual hours of work and contributions owed to the
Benefit Funds shall be liable to the Benefit Funds and any related organizations, for the
contribution amounts determined as provided herein and also for 20% liquidated damages,
compound interest at the rate of prime plus 2 points (as determined by the Administrator), -

‘auditor’s and attorney’s fees and any other expenses of collection including investigative costs.




LABORERS’ PENSION AND WELFARE FUNDS
POLICY FOR SCHEDULING OF AUDITS

As Adopted by The Boards of Trustees
Effective as of April 1, 2006

Contributing employers to the Laborers’ Pension Fund and the Health and Welfare
Department of Construction and General Laborers’ District Council of Chicago and Vicinity
(collectively, the “Benefit Funds™), shall be audited periodically in accordance with the procedures
adopted by the Collection Committee of the Benefit Funds. The Director of the Field Department, in
‘cooperation with the Benefit Funds’ auditors, shall prepare a schedule for auditing contributing
employers in accordance with the following procedures.

Two types of audits shall be conducted: “full audits” in which payroll and other records on all
employees are examined and “sampling audits” in which a selection of payroll and other records are
tested to enable the compliance auditor to make a reasonable determination that there are no
delinquencies. A sampling audit should include a review of all types of records (e.g. payroll records,

tax records, cash disbursement records, reports to other benefit funds, etc.) Where a sampling audit
discloses delinquencies or related record discrepancies, a full audit shall be conducted.

Employers shall be scheduled for either full audits or sampling audits in groups based upon
the contribution histories of the employers. Either a sampling or full audit shall be conducted at least
once every five (5) years. Any employer that fails to schedule an audit and submit records for review
within 45 days from the date of the audit request will be liable for all costs of compelling and
. enforcing the audit request. The following procedures shall be used:

AUDIT PERIOD

1. New Employers. New employers shall be scheduled for audits within the first year in
which contributions to the Benefit Funds are required.

2. Honor Roll Employers. Employers with a history of adequate record keeping and timely,
payments to the Benefit Funds (“Honor Roll Employers”), shall be required to submit to audits every
three (3) to five (5) years. Following an audit showing adequate record keeping and correct
payments, such an employer shall be designated an Honor Roll Employer and shall be selected
randomly for an andit between the third and fifth year thereafter. (Such employers may opt for a
scheduled audit every three years.) An inadvertent shortage of no more than the greater of $1000 or
two percent (2%) of required contributions determined on a full audit covering three or more years of
contributions to the Benefit Funds shall not disqualify an emiployer from inclusion in this group.

3. Other Contributing Employers. Employers that are not classified as New or Honor Roll
Employers or who have been assessed significant delinquencies to the Benefit Funds or any of the
ancillary funds to which contributions are owed pursuant to the collective bargaining agreements of
the Laborers’ District Council shall be scheduled for full audits at least once every three (3) years.




4. Employers Subject to Special Audits. At the discretion of the Director of the Field
Department full audits of employers obligated to contribute to the Benefit Funds may be conducted
at any time based upon information concerning possible delinquencies, e.g., failure to file mqnthly
remittance reports, failure to pay contractually required wage rates, information concerning a
possible closing or sale of the business, information that the employer is operating an alter ego or

similar bases suggesting possible delinquencies.

FULL AND SAMPLING AUDITS

1. New Employers. If there is a sufficient number of employees of a New .Empl.oycF, 'the
auditor of the Benefit Funds may do a sampling audit to determine if the employer is mainfaining
accurate records and making required contributions, otherwise the auditor will do a full audit. An
important purpose of audits for new employers is to inform employers of the procedures for
contributing to the Benefit Funds and the requisite records to be maintained. *

2. Honor Roll Employers. Sampling audits shall be used for Honor Ro}l Emplgyer§ ifthey
have sufficient employees to warrant use of sampling methods. If a san}plmg audit fllscloses
inaccurate or incomplete record keeping or evidence of significant delinquencies, a full audit shall be

done,

3. Other Contributing Employers. Full audits shall be conducted if employers are not
qualified as New or Honor Roll Employers.

4. Notwithstanding the foregoing, the Collection Committee or the Director of the Field
Department may, in their discretion, determine that a full audit shall be done of any employer or that,
where a sampling audit is to be conducted, specific records shall be produced.*

'* For information concerning the requisite records to- be maintained, see the Laborer:f’ Pension
and Welfare Funds Policy for Retention and Production of Employer Records, effective as ot"
April 1, 2006 and the Records Required to be Retained By Employers and Produced for Audits

adopted January 9, 2002.
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ARTICLE VI
EMPLOYER CONTRIBUTIONS

Section 1. IN GENERAL. In order to fund the Benefits provided for by this Agreement,
each. Employer, for the period that it is obligated by a Written Agreement, shall make
contributions to the Trustees pursuant to regulations established by the Trustees at the times
required by that agreement. The rate of contributions shall be determined by the applicable
Collective Bargaining Agreements or Participation Agreements, together with any amendments,
supplements or modifications thereto. Notwithstanding the preceding sentence, if an Employer is
required to make contributions by reason of a Participation Agreement or other Written
Agreement that is not a Collective Bargaining Agreement, the amount of its contributions shall
be not less than the amount required by the Collective Bargaining Agreement in effect between
the Employer Association and the Union having jurisdiction over the geographic area in which
the covered Employees perform their work. No Employee shall be permitted to contract or
otherwise agree with or permit his Employer to provide wage or benefit payments which do not

conform with the amount of contributions required under the foregoing provisions of this Section
and any such contract or agreement shall be null and void. It shall not be a defense to any claim
by the Trustees or an Employee for payment of delinquent contributions from an Employer that
such Employer had entered into an agreement with any Employee purporting to waive the
Employee’s right to strict compliance with the provisions of the applicable Collective Bargaining
"Agreement or a Participation Agreement. All contributions shall be paid in the manner and form:
required by the Trustees. .

Section. 2. DEFAULT IN PAYMENT OF CONTRIBUTIONS. Nonpayment by an
Employer of any contributions when due shall not relieve any other Employer of his obligation to
make payments. The Trustees may take any action necessary to enforce paymeit of the
contributions and penalties due hereunder, including, but not limited to, proceedings at law and
in equity. Any such action shall not prejudice the Union in any action it may wish fo take on
account of such nonpayment. The Trustees are authorized to establish a reasonable and lawful
grace period by which contributions must be received; Employers making contributions that are
not received before the expiration of said period and any Employer making late payments due
under an instaliment agreement shall be assessed liquidated damages of 10% of the amount of the’
contributions which are owed.- All Employers party to or otherwise bound by this Agreement
acknowledge that the liguidated damages will be used to defer administrative costs arising by
said delinquency and acknowledge the costs to be actual and substantial though difficult to
ascertain; however the Employers acknowledge these costs to be at a minimum of 10% waiving
the necessity of any additional proof thereof, In addition, the delinquent conftributions and any
payments by the Employer pursuant to an installment agreement, shall bear interc—_:sﬁ, up to the

prime rate plus two points, charged by the Fund’s custodian bank (or any other bank selected by
. the Trustees) or such-other lawful amount as determined by the Trustees from the due date until
totally satisfied. The Trustecs are hereby given the power and authority, in their discretion, to
assess a lesser amount or to waive or suspend payment of liquidated damages, interest, audit fees
or investigative costs in accordance with rules and procedures adopted by the Collection
Committee of the Board of Trustees and to compromise claims for delinquent contributions and
related labilities and collection costs where appropriate to settle cases favorably for the Welfare -
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Fund. The Collection Committee may include trustees of the Laborers’ Pension Fund as
. members of such Collection Committee. '

In the event an Employer party to this Agreement or otherwise bound thereby becomes
delinquent in his contributions or an installment agreement, or fails to post a bond as required, or
. Tefuses to provide the records required to be kept by contributing employers or submit to an
~audit, said delinquent Employer shall be liable for reasonable attorneys’ fees and for all
reasonable costs incurred in the collection process, including but not limited to, court fees, audit
fees and investigative costs. The term “reasonable attorneys’ fees” as used herein shall mean all
attomeys’ fees in the amounts for which tlie Trustees become legally obligated for actions
seeking delinquent contributions, to compel an audit, or for recovery of liquidated damages, audit
~.costs, filing fees and any other expenses incurred by the Trustees.

The Trustees are hereby given the power and authority in their discretion, to require any
. Employer to deposit with the Trustees, in advance, as a guarantee for the payment of monthly
contributions, an amount equal to three (3) times the monthly contributions of such Employer, as
estimated by the Trustees. At the option of the Trustees the Employer shall furnish the Trustees.
in lien of any cash deposit a bond in an amount not less than Five Thousand Dollars ($5,000.00),
Or in an amount consistent with the terms of the current Collective Bargaining Agreement to
which the Employer is subject. " In the event an Employer is repeatedly delinquent in its
contribution payments to the Welfare Fund, the Trustees have the power and authority to require -
that Employer to purchase a bond in excess of $5,000.00 or the amourits set forth in the current
Collective Bargaining Agreements in an amount equal to three (3) times the highest monthly
contributions of the Employer in the twelve months prior to any delinquency. The Trustees, in
their discretion, may also waive the requirement of a cash deposit or a surety. bond in lieu of a
personal guaranty when such waiver is warranted.

Section 3. REPORT ON CONTRIBUTIONS AND PRODUCTION OF RECORDS.
The Employers shall make all reports on contributions required by the Trustees. Bach Employer
shall promptly furnish to the Trustees, on demand, the names of its employees, their social
security numbers, the hours worked by éach employee, and such other information as the
TFrustees may reasonably require in connection with the administration of the Trust. The Trustees
. May at any time have an audit made by an indépendent accounting firm of the payrolt of any
Employer in connection with the said contributions and/or reports. All Employers shall be
required to maintain records in compliance with procedures from the beginning of such
Employer’s participation in the Trust until given written authorization by the Administrator, upon
request, to destroy said records. ‘The Administrator &hall require the Employer to designate the
classification of all of his employees and if the Employer fails to do so, the Trustees shall
conduct an investigation for the purpose of determining the classification of such employees and
the results of said investigation shall be conclusive. Attached hereto as Addendum A are the
current colection policies concerning the Scheduling of Audits and Retention and Production of
Employer Records adopted by the Trustees. ' B
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ADDENDUM A

RECORDS REQUIRED TO BE RETAINED BY EMPLOYERS
AND PRODUCED FOR AUDITS

The .following records shall be maintained and retained by all contributing employers to
the Benefit Funds for at least six years from the contribution date and shall be produced for
inspection and copying by an auditor of the Benefit Funds upon written request:

1. Quarterly and annual payroll tax returns, including, but not limited to, federal
quarterly form 941's, federal annual form W-2's, W-3's, 940's, 1099's and state quarterly

unemployment returns (form UC-3).

2. Payroll journals and/or registers which include or identify employees’ social security
numbers, hourly rates of pay, hours worked and the time period in which the work was

performed.

3. Individual earnings records for all employees of the employer not shown on payroll
journals or registers, including social security number and work classification (or code or clock
or ID number), hourly rates of pay, hours worked and the time period in which the work was

performed.
4. Cash disbursement journals and general ledgers.

5. Copies of all contribution reports and proof of payment (canceled checks or 1:ecor<%s of
canceled checks) of all contributions to the Laborers’ Funds and to all other trade union fringe

- benefit funds to which the employer contributed.

6. Copies of all dues records and proof of payment (canceled checks or records of
canceled checks) of all union dues submitted to the Laborers' District Council.

7. Records showing all amounts paid to all persons or entities that performefl work for
the employer as independent contractors or subcontractors, if any, including copies of any
federal form 1099's issued by the employer.

8. Daily time records filed by employees or supervisors.

9. Source documents and lists of job codes and equipment codes.

10. Certified payrolls for public sector jobs where such payrolls are required.

11. Employee personnel files including, but not ﬁmited to, last known addresses and
telephone numbers, any documents which demonstrate employees’ job classifications and/or

status as an apprentice, journeyman, foreman, superintendent, or supervisor. (Confidential
medical records or other private records not relevant to the establishment of an employee s job

classification shall not be disclosed. )




12. Bank account statements and canceled checks from any account used in conjunction
with the employer’s business.

13. Ifrecords of all hours worked, rates of pay and classifications are not provided in the
records listed in items 1 through 10, the employer shall maintain monthly lists of al} employees
not shown on payroll records, showing Social Security number and work classification (or code
or clock or ID number), rates of pay and hours worked.

Honor Roll Employers shall be required only to produce basic records needed b}'l the
Benefit Funds’ auditors to do an audit, specifically items 1 through 7 above. However,‘lf an
initial examination of such limited records discloses significant record keeping errors or failures
to contribute, the auditor may request additional records listed above. In the absence of: e.v1denc_e
of a deliberate failure by an Honor Roll Employer to contribute on behalf of a bargaining unit
employee, the rebuttable presumptions provided for in the attached Policy for Retention and
Production of Employer Records shall not apply to such Honor Roll Employer.

Notwithstanding the foregoing, the Collection Committee or the Director of the Field
Department may, in their discretion, determine that a full audit shall be done of any employer or
~ that, where a sampling audit is to be conducted, specific records shall be groduced._ ’I"he

judgment of the trustees in interpreting and applying this policy shall be conclusive and binding
on all parties. ‘

Adopted January 9, 2002




LABORERS’ PENSION AND WELFARE FUNDS
POLICY FOR RETENTION AND PRODUCTION OF EMPLOYER RECORDS

As Adopted by the Boards of Trustees
Effective as of April 1, 2006

WHEREAS, Section 209 of the Employee Retirement Income Security Act of 1974 , as
amended ("ERISA"), 29 U.S.C. Section1059, requires employers obligated to contribute to
employee benefit funds to maintain records with respect to its employees which are sufficient to
determine benefits due to such employees of which may become due to them; and

WHEREAS, the Trustees of the Laborers' Pension Fund and the Trustees of the Health
and Welfare Department of the Construction and General Laborers’ District Council of Chicago
and Vicinity (collectively, the “Benefit Funds™) have the authority under their respective Trust
Agreements to establish rules, regulations and policies regarding records which must be
maintained by employers in order to administer the Benefit Funds; and

WHEREAS, the Trustees of the Benefit Funds have found that most contributing
employers maintain proper records and make all required contributions to the Benefit Funds,
nevertheless, there are employers who are bound by the Trust Agreements of the Benefit Funds
who fail to maintain records which are adequate for the Funds to determine whether proper
contributions have been made on behalf of eligible employees and that some of such employers
do so deliberately in order to avoid their obligations to make such payments; and

WHEREAS, the practices of employers who fail to maintain records sufficient to enable
the Benefit Funds to conduct thorough payroll audits cause their employees to lose valuable
pension and welfare benefits and cause the Benefit Funds to lose contractually required
contributions and investment earnings on those contributions; and

WHEREAS, the practicés of employers who fail to maintain adequate remrd; cause the
Benefit Funds to incur substantial additional administrative and legal expenses in order to
determine proper amounts owed to the Funds by such employers; and

WHEREAS, enforcement of a policy specifying the records required to be maiptained
and produced increases the ability of the Funds to prove the contributions owed b}' delinquent
employers and thereby to provide proper credit to the employees and their beneficiaries;

NOW THEREFORE, the Trustees resolve that the following policies are adopted by the
Benefit Funds effective as of March 1, 2002:




1. Except as otherwise provided herein, all contributing employers to the Benefit Funds
shall maintain and make available for inspection and copying by an auditor of the Benefit Funds
the records listed on Appendix A, attached hereto.

2. Any employer obligated to contribute to the Benefit Funds who fails to maintain and
make available for inspection and copying to an auditor of the Benefit Funds the requisite
records listed on Appendix A shall bear the burden of proof with respect to the exclusion of any
employee from coverage by the collective bargaining agreement with the Union. In those cases
where an employer asserts that an employee is excluded because he/she is a member of another
bargaining unit, the employer must submit tangible evidence of that fact, e.g., a union
membership card, contribution records maintained for the benefit funds of the other bargaining
unit, commercial drivers’ license if it is asserted that an employee is a truck driver rather than a
laborer and workers’ compensation policies, forms and applications listing an employee's job
classification or other business records. The affidavit of an employer’s representative or officer
unsupported by documentary evidence shall not be sufficient to meet the employer’s burden of
proof.  Affidavits solicited and obtained ex parte by an employer’s representative from
employees, for which there is no corroborative evidence in the form of records maintained in the
ordinary course of business, shall not be sufficient to meet the employer’s burden of proof.

3. When an employer has failed to maintain or make available the requisite records, there
shall be a rebuttable presumption that any employee listed as a possible laborer by an auditor,
Field Representative or attorney representing the Benefit Funds was a laborer. There shall also
be rebuttable presumptions concerning the hourly rate and number of hours worked as follows:
(a) that the employee was paid only $10.00 per hour if no record of wage rates was made by the
employer, and/or (b) that the employee worked 72 hours per week if no record of the number of
hours was maintained; whichever of these presumptions results in the higher amount of
contributions shall be applied. When evidence exists that a different hourly rate was paid to
employees of an employer that failed to maintain the required records, at the discretion of the
Director of the Field Department, a different hourly rate may be presumed for purposes of
determining the amount of contributions owed by the employer. If that evidence shows that the -
employer paid a rate lower than $10.00 per hour to any employees doing bargaining unit work,
then that lower rate shall be presumed to be the actual rate paid to all employees for whom
adequate records were not kept. Similarly, where evidence exists of a different number of h(_)urs
worked, the Director may apply a different number of hours for determining the contributions
owed, and this number of hours worked shall be presumed cormrect. All wages computed as
provided in this paragraph shall be presumed to be paid as straight time wages regardless of the
number of hours worked unless the employer has provided documentation, in the form required
by the terms of this policy, showing that it followed the requirements of the Fair Labor Standards
Act and/or the applicable collective bargaining agreement as to the payment of overtime.

4. An employer that fails to maintain the requisite records and fails to cooperate with the
Trustees in establishing the paid wage rates, actual hours of work and contributions owed to the
Benefit Funds shall be liable to the Benefit Funds and any related organizations, for the
contribution amounts determined as provided herein and also for 20% liquidated damages,
compound interest at the rate of prime plus 2 points (as determined by the Administrator), -
auditor’s and attorney’s fees and any other expenses of collection including investigative costs.




LABORERS’ PENSION AND WELFARE FUNDS
POLICY FOR SCHEDULING OF AUDITS

As Adopted by The Boards of Trustees
Effective as of April 1, 2006

Contributing employers to the Laborers’ Pension Fund and the Health and Welfare
Department of Construction and General Laborers’ District Council of Chicago and Vicinity
(collectively, the “Benefit Funds™), shall be audited periodically in accordance with the procedures
adopted by the Collection Committee of the Benefit Funds. The Director of the Field Department, in
cooperation with the Benefit Funds’ auditors, shall prepare a schedule for auditing contributing
employers in accordance with the following procedures.

Two types of audits shall be conducted: “full audits” in which payroll and other records on all
employees are examined and “sampling audits” in which a selection of payroll and other records are
tested to enable the compliance auditor to make a reasonable determination that there are no
delinquencies. A sampling audit should include a review of all types of records (e.g. payroll records,
tax records, cash disbursement records, reports to other benefit funds, etc.) Where a sampling audit
discloses delinquencies or related record discrepancies, a full audit shall be conducted.

Employers shall be scheduled for either full audits or sampling audits in groups based upon
the contribution histories of the employers. Either a sampling or full audit shall be conducted at least
once every five (5) years. Any employer that fails to schedule an audit and submit records for review
within 45 days from the date of the audit request will be lable for all costs of compelling and
. enforcing the audit request. The following procedures shall be used:

AUDIT PERIOD

1. New Employers. New employers shall be scheduled for audits within the first year in
which contributions to the Benefit Funds are required.

2. Honor Roll Employers. Employers with a history of adequate record keeping and timely,
payments to the Benefit Funds (“Honor Roll Employers™), shall be required to submit to audits every
three (3) to five (5) years. Following an audit showing adequate record keeping and correct
payments, such an employer shall be designated an Honor Roll Employer and shall be selected
randomly for an audit between the third and fifth year thereafter. (Such employers may opt for a
scheduled audit every three years.) An inadvertent shortage of no more than the greater of $1000 or
two percent (2%) of required contributions determined on a full audit covering three or more years of
contributions to the Benefit Funds shall not disqualify an employer from inclusion in this group.

3. Other Contributing Employers. Employers that are not classified as New or Honor Roll
Employers or who have been assessed significant delinquencies to the Benefit Funds or any of the
ancillary funds to which contributions are owed pursuant to the collective bargaining agreements of
the Laborers’ District Council shall be scheduled for full audits at least once every three (3) years.




4. Employers Subject to Special Audits. At the discretion of the Director of the Field
Department full audits of employers obligated to contribute to the Benefit Funds may be conducted
at any time based upon information concerning possible delinquencies, e.g., failure to file mqnthly
remittance reports, failure to pay contractually required wage rates, information concerning a
possible closing or sale of the business, information that the employer is operating an alter ego or
similar bases suggesting possible delinquencies.

FULL AND SAMPLING AUDITS

1. New Employers. If there is a sufficient number of employees of a New Employef, _the
auditor of the Benefit Funds may do a sampling audit to determine if the employer is maintaining
accurate records and making required contributions, otherwise the auditor will do a full audit. An
important purpose of audits for new employers is to inform employers of the procedures for
contributing to the Benefit Funds and the requisite records to be maintained. *

2. Honor Roll Employers. Sampling audits shall be used for Honor Ro}l Emplgyex:s ifthey
have sufficient employees to warrant use of sampling methods. If a sampling audit f:hscloses
inaccurate or incomplete record keeping or evidence of significant delinquencies, a full audit shall be

done.

3. Other Contributing Employers. Full audits shall be conducted if employers are not
qualified as New or Honor Roll Employers.

4. Notwithstanding the foregoing, the Collection Committee or the Director of the Field
Department may, in their discretion, determine that a full audit shall be done of any employer or that,
where a sampling audit is to be conducted, specific records shall be produced.*

* I'or information cuncerning the requisite records to be maintained, see the Laburers’ Pension
and Welfare Funds Policy for Retention and Production of Employer Records, effective as of
April 1, 2006 and the Records Required to be Retained By Employers and Produced for Audits
adopted January 9, 2002.




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

LABORERS’ PENSION FUND, et al.,

Plaintiffs, Case No.: 07 C 6446
v.
Judge Kendall
NDR CONCRETE AND MASONRY, INC.,, an
Illinois corporation, et al.,

Defendant.

N N N e “want st

DECLARATION OF PATRICK T. WALLACE

I, PATRICK T. WALLACE, declare and state as follows:

1. I am Funds Counsel for Plaintiffs Laborers’ Pension Fund and Laborers’ Welfare
Fund of the Health and Welfare Department of the Construction and General Laborers’ District
Council of Chicago and Vicinity (the “Laborers’ Funds™), Plaintiffs in the above-referenced
action. This Declaration is submitted in support of the Laborers’ Funds’ Motion to Reinstate and
Confess Judgment.

2. Shareholders of the law firms of Allison, Slutsky & Kennedy, and the Law Offices
of Marc Pekay, out-of-house collection counsel for the Laborers’ Funds, bill the Laborers’ Funds
at a rate of $175.00 per hour for shareholders, $150.00 per hour for associates, and $75.00 per
hour for paralegals. Affiant, as in-house counsel for the Laborers’ Funds, has first-hand
knowledge that the foregoing hourly rates have been found reasonable and have been awarded by
many courts in collection proceedings.

3. I received a Bachelor of Arts Degree from the University of Illinois at Urbana-
Champaign in 1992 and a Juris Doctor Degree from the University of DePaul College of Law in

1995. I was admitted to the bar of the State of Illinois in November 1995 and to the bar of the

United States District Court for the Northern District of Illinois in December 1995. I have also
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been admitted to the bar of the United States District Court for the Central District of Illinois. I
was admitted to the Trial Bar of the Northern District of Illinois on September 20, 2000. From
November 1995 to August 2000 I practiced labor and employment law as an associate at the law
firm of Katz, Friedman, Eagle, Eisenstein & Johnson (formerly Katz, Friedman, Schur & Eagle).
In September 2000, I became Funds Counsel for the Laborers' Pension Fund and Laborers'
Welfare Fund for the Health and Welfare Department of the Construction and General Laborers'
District Council of Chicago and Vicinity.

4. Jerrod Olszewski, in-house counsel for the Laborers’ Funds, received a Bachelor
of Arts Degree from Benedictine University in 1993 and a Juris Doctor Degree from the John
Marshall Law School in 2002. He was admitted to the bar of the State of Illinois in May, 2002,
and to the bar of the United States District Court for the Northern District of Illinois in May,
2002. From May, 2002 to December, 2004, he practiced labor and employment law as an
associate at the law firm of Katz, Friedman, Eagle, Eisenstein & Johnson, former out-of-house
counsel to the Laborers’ Funds, with the majority of his work being spent representing the
Laborers’ Funds. In December, 2004, he became in-house counsel for the Laborers’ Funds.

5. Based on the foregoing, $175.00 represents a fair and reasonable market rate for
my and Jerrod Olszewski’s in-house legal services to the Funds in this matter.

6. Christina Krivanek, in-house counsel for the Laborers’ Funds, received a Bachelor
of Arts Degree from The Ohio State University in 2002 and a Juris Doctor Degree from the
DePaul University College of Law in 2005. She was admitted to the bar of the state of Illinois in
November 2005 and to the bar of the United States District Court for the Northern District of

Illinois in January 2006. In January 2006, she became in-house counsel for the Laborers' Funds.




7. Based on the foregoing, $175.00 represents a fair and reasonable market rate for
Christina Krivanek’s in-house legal services to the Funds in this matter.

8. Amy N. Carollo, in-house counsel for the Laborers’ Funds, received a Bachelor of
Arts Degree from Illinois State University in 2000, Masters of Science from University of Illinois
at Chicago in 2002 and a Juris Doctor from Chicago-Kent College of Law in 2005. She was
admitted to the bar of the State of Illinois in November of 2005 and to the bar of the United
States District Court for the Northern District in January 2006. In March 2006, she became in-
house counse] for the Laborers' Funds.

9. Based on the foregoing, $175.00 represents a fair and reasonable market rate for
Amy N. Carollo’s in-house legal services to the Funds in this matter.

10. Charles Ingrassia, in-house counsel for the Laborers’ Funds, received a Bachelor
of Science Degree from Radford University in 2002 and a Juris Doctor from the University of
Ilinois College of Law at Urbana-Champaign in 2006. He was admitted to the bar of the State of
Illinois in November of 2006 and to the bar of the United States District Court for the Northern
District in July 2007. In July 2007, he became in-house counsel for the Laborers' Funds.

11. Based on the foregoing, $150.00 represents a fair and reasonable market rate for
Charles Ingrassia’s in-house legal services to the Funds in this matter.

12.  Exhibit 1 attached hereto sets forth the time expended to date by Fund Counsel in
preparing this Motion. As set forth in that Exhibit, we have expended one (1) hour totaling

$175.00 in attorneys’ fees in moving to reinstate the case to collect on the defaulted Note.




Date:

I, the undersigned, certify under penalty of perjury that the foregoing is true and correct.

10l elog R Tl

Patrick T. Wallace



Laborers Pension and Welfare Funds

11465 Cermak Rd.
Westchester, IL 60154

Invoice submitted to:
NDR Concrete and Masonry, Inc.

October 03, 2008

Invoice #10091

Professional Services

9/25/2008 PTW Review of file; Telephone conference with J. Fosco re: late Note payments.
10/2/2008 PTW Review of file; draft Motion to Reinstate and Confess Judgment.

10/3/2008 PTW Edits to Motion.

For professional services rendered

Hrs/Rate Amount
0.10 17.50
175.00/hr
0.50 87.50
175.00/hr
0.40 70.00
175.00/hr

1.00 $175.00

Balance due $175.00

Timekeeper Summary
Name Hours Rate Amount
Patrick T. Wallace 1.00 175.00 $175.00

i
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CERTIFICATE OF SERVICE

The undersigned certifies that he caused a copy of the foregoing Motion to Reinstate and
Confess Judgment to be served upon the following person, via U.S. Mail, this 6th day of October
2008.

Mr. William C. Cunha
P.O. Box 608
Manteno, IL 60950

William C. Cunha, President
NDR Concrete & Masonry, Inc.
25 W Richton Road

Crete, IL 60417

NDR Concrete and Masonry, Inc.

c/o HT J B & W, Inc., Registered Agent
2801 Black Road, 2" Floor

Joliet, IL 60435

Courtesy Copy

Kenneth A. Carlson

First Community Bank Building, Second Floor
2801 Black Road

Joliet, IL 60435

/s/ Patrick T. Wallace




