. H Doc. 57 Att. 1 |
Laborers&#039; Pension Fund et al. v. Eagle_Amerlca Corporation T

IN THE UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
LABORERS’ PENSION FUND and '}
' LABORERS’ WELFARE FUND OF THE )
HEALTH AND WELFARE DEPARTMENT )
OF THE CONSTRUCTION AND GENERAL ) ]
LABORERS* DISTRICT COUNCIL OF ) =
CHICAGO AND VICINITY, JAMES §. )
JORGENSEN, )
Plaintiffs, ) _
. ) No. 07 C 06576
) _
\Z ) Judge Hibbler
, | )
EAGLE AMERICA CORPORATION. )
Defendant. )
AFFIDAVIT QF JOSEPH GILLERAN
STATE OF [LLINOIS )

- ) S.8.
COUNTY OF COOK )

Joseph Gilleran, being first duly swom on oath, deposes and states os follows:

1, I am a Field Representative employcd by the Laborers' Pension Fund and Laboters'
Welfare Fund of the Health and Welfare Department of the Construction and General Laborers’
District Council of Chicago and chm! ty (the "Labore:rs Funds" or the “Funds"), the plaintiffs in the
above referenced action. My reSpcmszbzhtm include oversight of the collection of amounts owed
by Eagle Amenca Corporation {“Eagle America” or the “Company”). This affidavit is submitted
in support of the Laborers' Funds' monon for summary judgment.

2, The Funds are multlemployer benefit plans, The Funds have their offices in

Westchester, Hllinots, which is in Cook County, and conduct business within this D:stnct James 8.

Jorgensen is the Administrator of the Funds, and has been duly authorized by the Funds' Trustees
to act on behalf of the Funds in the colleotion of cmployer contributions owed to the Funds.

3 The Corapany has been 2 party to a colloctive bargaining agreement (“A greement”

Exhibit A .
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or “CBA") with the Construction and Gencr_al Laborers’ District Council of Chicago and Vicinity
(the “Union”) since at lcast Januaxy 28, 2003, as shown b_y the cxhibit at Tab B in the Funds®
Appendix in support of their motion for partial summary judgment (“Tab ___"), which is 2 true and -
cormrect copy 6f the “short form™ Agreement between Eagle America and the Funds, on file with the
Funds: |

4. The Funds’ Tabs C and D are copies of the master colloctive bargaining agreements
' between rhe Union and the Builders” Association of Greater Chicago (incorporated byreferencei into
the short form collective bargammg agreement Tab B, 1 2) for the periods June 1, 2001- May 31, .
2006, and June 1, 2006 - May 31, 2010 respectively.

5. The Funds' Tab E is a copy of the declaratio_n of trust creating the Labormé’ Welfare
Fund of the Health and Welfare Department of the Construction and General Laborars® District
Council of Chicago and Vicinity, and amendments thercto. The Funds’ Tab Fis a copy of the
declaration of trust creating the Laborets’ Pension Fund, and amendnicnts thersto,

6. The Funds have been duly designated to serve as collection agents for Construction
and General Laborers’ District Council of Chicago and " Vicinity Training Fund, Construction
Industry Service Corporation (“CISCO™), the Laborers’ District Council Labor Management
Cooperation Committes (“LDC/LMCC"), the Laborers’ Employers’ Cooperation & Education Trust
(“LECET") the Laborers® Employers’ Cooperation & Education Trust ("LECET"), the Concrete
Contractors Association of Greater Chicago (“CCA”) and Chicago Area Independent Construction
Associétion (“CAICA”), to act as ¢collection agent for those funds, and as agent of the Union for the
purposes of collecting union dues deducted from cmployees’ wages. ' _

7. The Funds’ designated auditors from the accounting firm of Bansley and Kiener,
L.L.P.,, conducted & payrol] audit ofthe Company’s records for the pefiod from June 1, 2004 through
June 30, 2007 and prepared a report reﬂecﬁng contributions that the auditors found are owed to the
Funds (“Junc 2004 Report™). For that period, the audit repdrt indicates that Pension, Health and
- Welfare, Training, LDCLMCC, CCA, CAICA, LECET and CISCO Fund contributions, and Union -
dues are owed in the amount of §7,544.57. (Sec Tab H). '

8. The Funds’ designated auditors from the accountmg firm of Banslay and Kiener,
L.L. P - conducted a payroll audit of the Company's records for the period from July 1, 2007 through




February 29,_ 2008 and prepared a report reflecting contributions that the auditors found are owed
to the Funds (“'Juljr 2007 R.epox_'t’_’). For that period, the original audit réport indicates that Pension,
Health and Wclfa:e, Traim‘ng, LDCLMCC, CCA, CAICA, LECET and CISCO Fund contributions,
and Union dues are owed in the émount of $27,463.00. (Sce Tab Q).

9, The Company is bound by the Agreement and Declaration of Trust creating the
Amended Health and Welfare Départment of the Coﬁsnuction and General Laborets’ District
Council of Chicago and Vicinity and the amendments attached thereto, and the Restated Agresment
and Declaration of Trust Creating the Laborers’ Pension Fund, The Tespective Agrecments and
Declarations of Trust of the Laborers Funds, to which the Company is bound, as well as the policies
and rules adopted by the Trustees of the Funds pursuant to those Agrccments and Declarations of
Trust, require that the Company pay liquidated damages in the amount of 10 percent of the principal

amount of delinquent contributions prior'to June 1, 2007, liquidated damages in the amount of 20

percenit of the principal amount of delinquent contributions on and after June 1,2007, and interest

at a rate of prime plus 2 percent, as charged by Chase Bank, on all delinquent amounts owed from
the date of delinquency forward. On the original sudit, for the period of July 1, 2008 through
February 29, 2009, liquidated damages arc owed in the amount of $5,304.97, accumulated penalties

are owed in the amount of $6,791.47, and interest is o_wed in the amount of $1,546.46 through .

January 22, 2009, For the period of June 1, 2004 through June 30, 2007,.liquidated damages are
owed in the amount 0f$1,196.93, and interest is owed in the amount of $1 ;242,38 through December
17, 2009. (See attached Exhibit 1),

| ‘10, Inthe interest of resolving this matter, the Funds have revised down the July 1, 2008
- February 29, 2008 audit to reflect the number of unreported hours found by the Company’s internal
-audit for this time period. As a rosult, for that period, Pension, Health and Welfare, Training,
LDCLMCC, CCA, CAICA, LECET and CISCO Fund connibutions, and Union dues are owed in
the amount of $17,169.58. Also, for the revised audit period of July 1, 2008 through Febrﬁary 29,

2009, liquidated damages are owed in the amount of $3,301.23, accumulated penalties are owed in

the amount of $6,791.47, and interest is owed in the amount of §1 ,786.62 through December 18,

2009. (See attached Exhibit 1).

10, Audit costs for the work performed by Bansley and Kiener, LLP, charged to the -




L,ab;::rci-s’ Funds in this matter are $3,448.85,

11. - The !"unds have received no payment toward the amounts shown in thc June 1, 2004
Report or the July 1,2007 Report.

12, Therespective Agreements and Daclarations of Trust of the Laborers’ Funds, to which
the Company is bound, require that it meintain a bond in the amount of $5,000.00 fo guarantes
payment of contributions to the Laborers’ Funds The Company doea not currently maintain such

2 bond end the Funds do not havc a bond on ﬁle for the Company.

FURTHER AFFIANT SAYETH NOT.

B:wr“ | /d;v(«wwr—-

Joseph Gilleran

Suby ﬁd and sworn to before me
this day of January 2010

"OFFICIAL SEAL"
EUGENIA MASHOS
§  Notary Publio, State ot fthols &
8 My Commission Exphres fmznz :
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