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UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MAcCNEIL AUTOMOTIVE PRODUCTS, )
LIMITED, an lllinois Corporation, )
)
Plaintiff, No0.08C 139

V.

CANNON AUTOMOTIVE LIMITED, f/k/a
CANNON RUBBER LIMITED, AUTOMOTIVE
DIVISION, a UnitedKingdom Company, )

)
Defendant. )

)
)
) JudgdoanB. Gottschall
)
)

MEMORANDUM OPINION & ORDER

This case arises from defendant Cannon Automotive Limited’s (“Cannon”)
supply of allegedly defective automobiledr mats to MacNeiAutomotive Products,
Limited (“MacNeil”), which contracted to gply those mats to automakers Hyundai and
BMW. According to MacNeil, Cannon supgdidloor mats in which the carpet portion
and the rubber portion of the mats did naigarly adhere. MacNedsserts eight causes
of action, including breach of contract, brkaof warranties,consumer fraud, and
conversion. This case is presently beftire court on two matterdhe first matter is
Cannon’s motion to dismiss pursuant to Fed&uale of Civil Procedure 12(b)(6) or,
alternatively, for a more definite stateménSecond, the court considers the magistrate
judge’s report and recommendation deny@@nnon’s motion to dismiss for MacNeil's

alleged spoliation of evidence.

! While Cannon’s motion appears to be deugpaced, both its memorandum in support of

its motion and its reply have significantly tighterdispacing. All future filings by either party
must conform to relevant local rules, includibgcal Rule 5.2(c), which requires that all papers
filed with the court have line spacing of at least 2.0 lirgsel.R. 5.2(c).
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|. LEGAL STANDARD

Federal Rule of Civil Procedure 12(b)(6loals a defendant to seek dismissal of a
complaint that fails to state a claim upon whielief can be granted. Fed. R. Civ. P.
12(b)(6). In deciding a Rul&2(b)(6) motion, the court must “construe the complaint in
the light most favorable to the plaintiticcepting as true all well-pleaded facts alleged,
and drawing all possible inferences[the plaintiff's] favor.” Tamayo v. Blagojevigh
526 F.3d 1074, 1081 (7th Cir. 2008). Legal cosidas, however, are not entitled to any
assumption of truth.Ashcroft v. Igbgl556 U.S. ----; 129 S. Ct. 1937, 1949 (2009). A
plaintiff generally need not gad particularized facts; Fedé Rule of Civil Procedure
8(a)(2) requires that the complaint set fastily “a short and plain statement of the claim
showing that the pleader is entitled to relief. .” Fed. R. Civ. P. 8(a)(2). Sitill, the
factual allegations in the complaint must be sufficient to “state a claim to relief that is
plausible on its face . . . Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007).

The Seventh Circuit has summarized the requiremen®woimbly Igbal, and
other recent precedent as follows:

First, a plaintiff must mvide notice to defendants of her claims. Second,

courts must accept a plaintiff's factudlegations as true, but some factual

allegations will be so sketchy or pausible that they fail to provide

sufficient notice to defendants of ethplaintiff's claim.  Third, in

considering the plaintiff's factual afiations, courts shdai not accept as

adequate abstract recitations of the elements of a cause of action or
conclusory legal statements.

Brooks v. Ross578 F.3d 574, 581 (7th Cir. 2009). A Seventh Circuit has recently

reiterated, a Rule 12(b)(6) motion generatignnot be based on matters outside the
complaint; instead, the court can construehsa motion as one for summary judgment.
See Miller v. HermanNo. 08-3093, --- F.3d ----, 2010 WL 1068227, at *5 (7th Cir. Mar.

25, 2010).



In addition to moving pursuant to Rul(b)(6), Cannon alternatively seeks a
more definite statement regarding certain mattdRule 12(e) states, “A party may move
for a more definite statement of a pleadingvtich a responsive pleading is allowed but
which is so vague or ambiguotisat the party cannot reasdhaprepare a response.”
Fed. R. Civ. P. 12(e). “Motions for a mordfidge statement shouldot be used to gain
additional information, but, particularlyn light of our liberal notice pleading
requirement, should be granted only wheep ffleading is so unintelligible that the
movant cannot draft a responsive pleadingfingsbury Int'l, Ltd. v. Trade The News,
Inc., No. 08 C 3110, 2008 WL 48615, at *2 (N.D. Ill. Oct. 28, 2008) (citations and
internal quotation marks omitted).

[l. ANALYSIS

Cannon seeks dismissal of each of tlghecounts of MacNeil’'s complaint.
A. Breach of Contract

Cannon seeks dismissal of Count |, Madls breach of ontract claim.
Specifically, Cannon asserts that MacNeillegations are skeletal and muddied with
legal conclusions and therefdeal to provide sufficient notie to defendant of MacNeil's
claims.

This argument is meritless. MacNeil giéss that it and Cannon entered into two
contracts by which Cannon agreed to supply floats to MacNeil sthat MacNeil could
supply those floor mats to Hyundai and BMW, and that Cannon breached the contracts
by delivering defective floor mats and byilifag to deliver adequate floor mats on a
timely basis. (Compl. 1 7-99, 41.) MacNeil father alleges: when the parties entered

into the oral contracts at issue; in what way the supplied floor mats were defective; and



which Cannon representatives dealt witradeil. While Cannon lists a litany of
guestions that are not answered by the daimi notice pleading does not require in-
depth factual detail. MacNeil’s allegations are sufficient to put Cannon on notice of the
claim. For the same reasons, Cannon'’s alteanotion for a more definite statement is
denied; MacNeil's Count | is not so dgue or ambiguous that [Cannon] cannot
reasonably be required to frame a resp@ngleading.” Fed. R. Civ. P. 12(e).

Cannon next argues that MagiNhas pled itselbut of court byconceding that it
has not paid for some floor matge id.| 48, 49, which is inconsistent with MacNeil's
earlier allegation that it fulfilled all terms the contract, as required under lllinois law.
See Indus. Hard Chrome, Ltd. v. Hetran, Jr&t F. Supp. 2d 741, 745 (N.D. Ill. 1999).
In briefing, MacNeil maintains that itallegations regarding nonpayment to Cannon
pertain to a different set dfoor mats, which were sugptl by Cannon after the floor
mats at issue in MacNeil's breach of cawetrclaim. MacNeil may be correct, but its
complaint does not adequately differentibtween the different sets of floor mats it
describes in its briefs. Because this éssnay be clarified on re-pleading, Count | is
dismissed without prejudice.

B. Declaratory Judgment

In Count I, MacNeil requests a declaratguggment that it is not obligated to

pay Cannon for certain outstanding invoicelatesl to Cannon’s supply of floor mats.

MacNeil alleges that “a dispute exists netjag whether MacNeils obligated to pay

2 MacNeil attaches to its response to Cannon’s motion an affidavit which it cites in support

of its arguments. That affidavit was not attactethe complaint, and is not referenced therein.
Consideration of matters outsithee pleadings is generally ingger on a Rule 12(b)(6) motion to
dismiss,see Miller 2010 WL 1068227, at *5, and MacNeil does not indicate why this case is
exceptional. The court therefore has not considéradaffidavit in resolving the instant motion.
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Cannon for certain outstanding invoices relgtto Cannon’s supply to MacNeil of floor
mats . . . .” (Compl. § 48.) Cannon seaksmissal on the ground that no case or
controversy exists on which to base thiaird. Specifically, Cannon claims that this
issue was already litigated before a courthie United Kingdom, with entered a default
judgment against MacNeil; Cannon attachesg@yof the British judgment to its motion.
MacNeil does not dispute that the issues\already litigated ithe United Kingdom, but
rather argues that it need not pay the amouttieBritish judgment because it is entitled
to set off any amounts that Cannon owes it ag#mesamount of thpidgment entered by
the British court.

Cannon’s motion relies on matters outsitie complaint, namely, the foreign
judgment. Such reliance is generally iimper on a motion to dismiss pursuant to Rule
12(b)(6). See Miller 2010 WL 1068227, at *5. Howevean exception to the general
rule allows the court to consider publiecords, including forgn judgments, in the
context of a Rule 12(b)(6) motiorHHenson v. CSC Credit Sery89 F.3d 280, 284 (7th
Cir. 1994); see also Gabbanelli Accordions & parts, L.L.C. v. Ditta Gabbanelli
Ubaldo di Elio Gabbanel]i575 F.3d 693, 696 (7th Cir. 2009)atng that judicial notice
of a foreign judgment is permissible). dfvso, Cannon’s motionifs because Cannon
fails to analyze the applicability of the “cagecontroversy” requirement to the facts of
this case.

For a case or controversy to exist, the matter before the court must be susceptible
to an order “of specific relief . . . @f conclusive character . . . Preiser v. Newkirk422
U.S. 395, 401 (1975) (internal citationsdaquotation marks omitted). Cannon does not

discuss this standard oxmain why an order providing that MacNeil does not owe the



amounts under the invoices due to the setaff f@ that matter, a determination that
MacNeil does owe those amounts) would naivpde specific, conclusive relief. The
parties’ filings in this case make clear thas a practical mattethere is a very real
controversy between MacNeaind Cannon regarding whethiglacNeil is obligated to
pay Cannon based on the foreigdgment, given that MacNeil atends it is entitled to
set off amounts Cannon owesitt@gainst any payments it owes to Cannon. Moreover, it
does not appear that the setoff issue has been litigated either in the British court or in the
Circuit Court of DuPage County, where Canmeqgistered the foreign judgment. The
court denies Cannon’s motion to disswwith respect to Count Il.
C. Promissory Estoppel

In Count Ill, MacNeil brings a clainagainst Cannon for promissory estoppel.
Cannon moves for dismissal of Count Il ¢me ground that MacNeil's promissory
estoppel and contract claims cannot coexiacNeil incorpoates its breach of contract
allegations, which include the allegation tkalid contracts exist between the partsese
Compl. T 39, into its promissory estoppel claimd. [ 52.) However, a promissory
estoppel claim is premised on then-existence of a contracSee All-Tech Telecomm.,
Inc. v. Amway Corp.173 F.3d 862, 869 (7th Cir. 1999MacNeil offers to re-plead to
remove this incorporationnd Cannon, in its reply, doestnoppose such leave. Both
parties therefore agree to re-pleading, buthee party answers the question of whether
alternatively pled contract and promissory estoppel claims can coexist. Amendments
should not be allowed whesimending would be futilesee Chavez v. lll. State Poljce
251 F.3d 612, 632 (7th Cir. 2001), and so the court must determine whether MacNeil can

plead its Counts | and Il in the alternative.



The Seventh Circuit has held that where tourt finds that an express contract
governs the parties’ relatmship, promissory estoppis not properly invoked.See All-
Tech Telecomm173 F.3d at 869%ee also Dumas v. Infinity Broadcasting Cor4l6
F.3d 671, 676 (7th Cir. 2005). Wever, the Seventh Circuit hatso stated that “a party
is allowed to plead breach of contract, othé court finds no contract was formed, to
plead for quasi-contractuallief in the alternative.”Cromeens, Holloman, Sibert, Inc. v.
AB Volvg 349 F.3d 376, 397 (7th Cir. 2003) (intesfang lllinois law). Relying on
Cromeenscourts in this district have held thag long as the existence and validity of a
contact remain in dispute, quasi-contractaiaims, such as promissory estoppel, may
still be pled as alternativesSee Canadian Pac. Ry. Co.Williams-Hayward Protective
Coatings, Inc.No. 02 C 8800, 2005 WL 782698, at *16 (N.D. Ill. Apr. 6, 2005) (citing
Cromeensand lllinois law);see also Shair v. Qatar Islamic Baro. 08 C 1060, 2009
WL 691249, at *4 (N.D. Ill. Marl16, 2009). These holdingseaconsistent with Federal
Rule of Civil Procedure 8(d), which allows plaintiff to plead alternative and even
inconsistent theories. Fed. Civ. P. 8(d)(2) & (3).

Here, the court has not made any findinggarding the existence or validity of
any contract between MacNeil and Cannard €annon questions whether any contract
existed, as is evident from its argumentrasponse to MacNeil's breach of contract
claims. Moreover, MacNeil's allegations ¢enon an oral agreement, rather than a
readily identifiable written @antract. (Compl. § 39.) Becaufe existence of a contract
between MacNeil and Cannon $ill in dispute, MacNeib contract and promissory
estoppel claims can coexishmendment of MacNeil's Countl would therefore not be

futile, and MacNeil is grante@ave to re-plead in a manremsistent with this opinion.



D. Consumer Fraud

In Count IV, MacNeil brings a claim for eiations of the lllimis Consumer Fraud
and Deceptive Business Practided, 815 Ill. Comp. Stat. 505/ét seq.(the “Consumer
Fraud Act”). Cannon seeks dim®sal of Count 1V, assertintpat MacNeil lacks standing
to bring a claim under the Consumer Fraud, And that MacNeil fails to adequately
plead fraud. Any “person,” including arporation, may bring an action for damages
suffered as a result of any \adlon of the Consumer Fraud Act. 815 Ill. Comp. Stat.
505/10a. However, courts have interpretasl tause of action to confer standing on only
two groups of “person[s],” namely, 6asumers” and persons who, although non-
consumers, have suffered damages resultioig fronduct that is either directed toward
the market or otherwise implicate®nsumer protection concernsSeeAthey Prods.
Corp. v. Harris Bank Rosell&9 F.3d 430, 436-37 (7th Cir. 1996).

A business purchaser, particularly one tiesells the products in question, is not
a consumer.Williams Elecs. Games, Inc. v. Garrity66 F.3d 569, 579 (7th Cir. 2004)
(holding that a “business purser is not a consumer’3ge alsa815 Ill. Comp. Stat.
505/1(e) (defining “consumer” as “any pemswho purchases or contracts for the
purchase of merchandise not for resale . . MacNeil sought to rediethe floor mats to
carmakers and thus is not a consumererétore, MacNeil can state a claim under the
Consumer Fraud Act only if it can allegkeat Cannon’s conductiteer was directed
toward the market or gave riseconsumer protection conost MacNeil des not allege
that any of Cannon’s conduct was directedad the market, or toward Hyundai or

BMW specifically; rather, MacNeil alleges thaannon’s conduct was directed toward it.



Conduct directed only ahe non-consumer plaintiff is halirected toward the market
generally. Bank One Milwaukee v. Sanch&83 N.E.2d 217, 221 (lll. App. Ct. 2003).

The remaining question is wheth&annon’s conduct implicates consumer
protection concerns. lllinois aats have noted that the paraters of conduct implicating
consumer protection concerns are not clearly defindd. However, courts have found
that conduct that would confuse or deceive consumers implicates consumer protection
concerns. For example, the distributionnaisleading pamphlets to consumers about a
particular business implicates consumer protection conces,Downers Grove
Volkswagen, Inc. v. Wigglesworth Imports, Jrie16 N.E.2d 33, 35-36, 41 (lll. App. Ct.
1989), as does the publishing of “sham reviews” of the busingsser v. Rose614
N.E.2d 1259, 1263 (lll. App. Ct. 1993). Similarly, ctauin this districtinterpreting the
Consumer Fraud Act have found that conduat twill confuse andleceive the ultimate
consumer” implicates consumer protection concer@tunfence, Inc. v. Gallagher Sec.
(USA), Inc, No. 01 C 9627, 2002 WL 1838128, at *6 (N.D. Ill. Aug. 12, 2002jican
Gulf, LLC v. Google, In¢552 F. Supp. 2d 752, 777 (N.D. lll. 2008).

MacNeil does not allege any conduct thaiuld confuse or deceive consumers,
but instead alleges that Cannon’s defective flnats harmed consumers. (Compl. § 62.)
The Seventh Circuit has noted that, for a non-consumer to have standing under the
Consumer Fraud Act based on harm to comeys, the complained-of conduct must “be
of sufficient magnitude to be likely taffect the market generally . . . Williams Elecs.
Games 366 F.3d at 579. Based on MacNeil’s allemss, the court cannot conclude that
Cannon’s alleged conduct was of sufficientgméude to affect the market, and thus

cannot conclude that MacNeil haarsting under the Consumer Fraud Act.



MacNeil has also failed to satisfaatgrplead “unfair and deceptive acts and
practices.” Claims based on deceptive ficas under the Consumer Fraud Act sound in
fraud and so, when brought in federal ¢porust be pled with particularitySeeFed. R.
Civ. P. 9(b);see also Davis v. G.N. Mortgage Cqrp96 F.3d 869, 883 (7th Cir. 2005);
DiLeo v. Ernst & Young901 F.2d 624, 627 (7th Cir. 1990) (noting that Rule 9(b)
requires that a plaintiff alleging fraud allefbe who, what, when, where, and how” of
the fraud®® MacNeil states generally that 4non has made false statements and
misrepresentations,” Compl. { 59(a), but sle®t identify which statements made by
Cannon were false, when Cannon made thagersents, or who at Cannon made those
statements. This general allegation fails tesgaRule 9(b)’s particularity requirements.

MacNeil requests leave to re-plead, but has not identified any specific facts that it
would re-plead to cure the deficiencies it current complaint, namely, MacNeil's
standing to bring an action under the ConsuriRraud Act, and the particularity of
Cannon’s alleged fraud. Moreover, theigoral complaint does not contain any
allegations which, re-framed by MacNeil, wd plausibly suggestraud. MacNeil's
Consumer Fraud Act claim is dismissed.

E. Warranty Claims
In Counts V through VII, MacNeil algges that Cannon breached express and

implied warranties. Cannon seeks dismisshlall three countson the ground that

3 The Seventh Circuit has held that unfair practices under the Consumer Fraud Act, alleged alone,

need only be pled in acaance with Rule 8(a)’s notice pleading standanindy City Metal Fabricators

& Supply, Inc. v. CIT Teclkin. Servs., InG.536 F.3d 663, 670 (7th Cir. 2008). Here, however, MacNeil
alleges acts and practices that are “unfair and decéptielatter of which indicates fraud and so must be
pled with particularity. (Compl. 11 60-62.)
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MacNeil fails adequately to allege thatgave Cannon notice of the alleged breaches.
Cannon also seeks dismissal of each count individually.

1. Notice

“In general, buyers suchs the instant plaiifitf] must directly notify the seller of
the troublesome nature of tharsaction or be barred from recovering for a breach of
warranty.” Connick v. Suzuki Motor Co675 N.E.2d 584, 589 (lll. 1996). The notice
need not “list specificlaims of breach of warranty,” but must be sufficiently particular to
apprise the seller of problems associakgith the particular product at issudd. The
buyer need not notify the seller of the breach when the seller has actual knowledge of the
deficiency of the particular productld. In support of its assertion that Cannon had
actual knowledge of the problems with thheor mats, MacNeil alleges that Cannon
visited MacNeil’s facility inlllinois on three occasions regard the subject floor mats.
(Compl. 11 15, 20, 23.) Cannon asserts that eviewvidgited MacNeil,the visits did not
sufficiently apprise it of the particular gutucts that MacNeil alleges were in breach.
Significantly, MacNeil alleges that, during thestivisit, “Cannon promised that it would
rectify the problems” with the subject floor matdd. (ff 15.) A plausible inference from
these allegations is that Cannon knew of the alleged breaches of warranty; presumably
Cannon would not, after visitiniylacNeil’s offices, promise that it would rectify any
problems of which it did nahave notice or actual knowledge. Cannon’s argument that
MacNeil fails to allege that it gave noticetbe alleged breaches whrranty is therefore

rejected.

11



2. Breach of Express Warranty

Cannon argues that MacNeil's claim forebch of express warranty also fails
because MacNeil has failed thege that an express warranty existed. MacNeil alleges
that Cannon assured MacNeil “that Cannon doulnufacture a quality mat with carpet
that properly adhered to the mat, thHaannon’s mats would meet MacNeil's and
Hyundai's expectations of glitg, and that Cannon’s mats would be suitable for their
purposes.” Ifl. 1 7.)

“[T]o be actionable under éhtheory of express warranty the claim must be based
on an affirmation of fact or promise whitk not a statement representing the seller’s
opinion or commendation of the goods and which is fals®@€iss v. Rockwell Mfg. Co.
293 N.E.2d 375, 381 (lll. App. Ct. 1973ee also810 Ill. Comp. Stat. 5/2-313. An
lllinois appellate court has stated that, to constitute warranties, the representations in
guestion “must be affirmations of fact ooprises which related thhe goods and became
part of the basis of the bargaor descriptionsf the goods which were made part of the
basis of the bargain.Redmac, Inc. v. Computerland of Peod&9 N.E.2d 380, 382 (lll.
App. Ct. 1986). The Seventh Circuit has instddhat the “decisiviest” in determining
whether a representation is a warranty oratyean opinion “is whether the seller asserts
a fact of which the buyer is ignorant . . .Royal Bus. Mach., Inc. v. Lorraine Corp33
F.2d 34, 41, 45 (7th Cir. 1980). Readingegb cases together, to be a warranty, a
representation must be (1) regarding a fdwt(ts, something that can be proven false);
(2) of which the buyer is ignant; and (3) that becomes part of the parties’ bargain.

Case law further illustrates the lirfsetween opinion and fact. One lllinois

appellate court found that the seller’s statanithat their explosive was of good quality,
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that good results would be obtained and loeilal be pleased with the breakage and the
whole operation” was “sald@salk” and not a warrantySee Olin Mathieson Chem. Corp.

v. Moushon235 N.E.2d 263, 264 (lll. App. Ct. 1968). The Seventh Circuit, interpreting
the identical provision of Indna’s adoption of the Uniform Commercial Code, held that
a seller’s representations that a machine was “high quality” with “very low” repair rates
were non-warranty opinionsRoyal Bus. Mach.633 F.2d at 41, 45. By contrast, an
lllinois appellate court held that statemetiitat a product would be “free of defects” and
would “work for a reasonable period of tim&€re more specific factual representations,
and therefore warrantieikedmac489 N.E.2d at 383.

Based on this authority, Cannon’s alleged representations that the floor mats
would be “quality mat[s],” “would meet ... expectations of quality,” and “would be
suitable for their purposes” are not warrantidgfiese vague representations do not assert
specific facts of which MacNlewas ignorant, and do not aggr to have been bargained
for as part of Cannon and MacNeilisegotiations. However, Cannon’s alleged
representation that the matswid have “carpet that properlylaered to the mat” is more
specific. The complaint suggests than@an was aware of the manner in which the
carpet would adhere to the mat, and that MakNas ignorant in that respect. Moreover,
according to the complaint, MacNeil was concerned about the mats’ adhesiveness, given
previous problems with Cannon, and Cannon nspéeific representations to MacNeil in
response to that concern. In this senseatthesiveness of the carpet to the mat allegedly
became part of the bargain between Cannon and MacReidlmac489 N.E.2d at 382.
Cannon’s motion to dismiss MacNeil's Count \therefore granted in part, but denied as

to Cannon’s specific allegadpresentation regardinilge carpet-mat adhesion.
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3. Breach of Implied Warranty of Merchantability

In Count VI, MacNeil alleges that Cannon’s sale of the subject mats breached the
implied warranty of merchantability. Cannossarts that MacNeil Isafailed to allege
that the subject mats were defective whigy left Cannon’s control. Cannon is correct
that whether the mats were defective whery left its control is an element of
MacNeil's claim. See Oggi Trattoria & Caffe, Ltd. v. Isuzu Motors Am.,,|I865 N.E.2d
334, 341 (lll. App. Ct. 2007). However, plaintiff's allegations nge@ only reasonable
notice to the defendant of thmature of plaintiff's causef action, and, assumed to be
true, need demonstrate only that the plaintiff is entitled to reBe Brooks578 F.3d at
581; see alsaKillingsworth v. HSBC Bank Nev., N,A07 F.3d 614, 618-19 (7th Cir.
2007). Turning to the factual allegations of the complaint, MacNeil alleges that it
“received the first shipment of. . mats from Cannon” and that “[u]pon inspection of the
first crate of mats, MacNeil found that ov@r% of the mats shad major flaws in
carpet adhesion and cracked corners in theetbl{Compl. 1 9.) A plausible inference
from this allegation, taken to be true, is thta@ subject mats were defective when they
left Cannon’s control. MacNedoes not allege any factaggesting that the mats were
altered after leaving Cannon’s possession, at they passed thugh a third party’s
possession before being delivered to MacNBBacNeil has thereferadequately alleged
that the mats were defective at the timeytkeft Cannon’s control. Cannon’s motion to

dismiss Count VI is denietl.

4 Cannon also urges in passing that the court should require a more definite statement ondMacNeil’

Count VI, but does not identify what allegations in Count VI are too ambiguous for Cannon to answer.
Cannon’s alternative motion for a more definite statement on Count VI is denied.
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4, Breach of Implied Warranty of Fitness for a Particular Purpose

Cannon also seeks dismissal of Count \l,which MacNeil alleges that the
subject mats breached the implied warrantyfimfess for a particular purpose. The
lllinois version of the Unifam Commercial Code states:

Where the seller at the time a@bntracting has reason to know any

particular purpose for which the goodee required anthat the buyer is

relying on the seller’s skill or judgment to select or furnish suitable goods,

there is . . . an implied warrantyaththe goods shall be fit for such
purpose.

810 Ill. Comp. Stat. 8 5/2-315. As an lllin@ppellate court has stated, the above-quoted
section “imposes two requirements: first, ttieg seller know of the particular purpose for
which the goods are required, and second, ttatbuyer rely on [the] seller’s skill or
judgment in selecting the productSiemen v. Alder841 N.E.2d 713, 716 (lll. App. Ct.
1975). Cannon does not deny that MacNeil'mptaint satisfies the first requirement,
but argues that Maal does not allege facts sugdegt that it relied on Cannon’s
judgment in selecting the floor mats. &MNeil alleges that Cannon made certain
representations regarding thehesiveness of the subjeuntts, and that MacNeil was
eventually dissatisfied with the mats’ adhesivenedd. ffl 9, 18.) These allegations
suggest that MacNeil reliedn Cannon’s skill and judgmeirt this respect. Cannon’s
motion to dismiss Count VIl is denied.
F. Conversion

Finally, Cannon seeks dismissal of Cowfti, in which MacNeil brings a claim
for conversion. Ultimately, a plaintiff must prav&l) his right to the property; (2) that
this right includes the absolute, uncondiibiright to immedis¢ possession of the
property; (3) he has demanded possession of the property; and (4) the defendant took

control or claimed ownership of the progesrongfully and withoutauthorization.”
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Edwards v. City of Chi905 N.E.2d 897, 899-900 (lll. Apgt. 2009). “The essence of
conversion is the wrongful deprivation @ne who has a right to the immediate
possession of the object unlawfully helddorbach v. MaczemareRk88 F.3d 969, 978
(7th Cir. 2002) (citing Illinois law)internal quotation marks omitted).

MacNeil alleges that it sent Cannon “compression mold sets,” which worked like
“waffle iron[s]” to mold the floor matsghat Cannon manufactured. (Compl. § 8.)
MacNeil also alleges that it had an “immediate” right to the return of the sets, that it
demanded the return of thetsebut that Cannon refusedSeg idfY 77-79.) MacNeil’s
allegations do not explicitly state thals right to possession was absolute and
unconditional. However, formulaic recitationg the elements oh cause of action are
not necessary, or, for that matter, sufficiexaete Reger Dev., LLC v. Nat'l City Barg92
F.3d 759, 763 (7th Cir. 2010), and MacNeil's gH&ons plausibly suggest that its right
to repossession of the sets was absduaid unconditional. Moreover, while MacNeil
does not specifically allege that Cannon’s comdaadeclining to return the mold sets
was wrongful, the court can infer as mutbm MacNeil's allegéion that it had an
immediate right to possession of the sets, thaqgtiested the retuof the sets, and that
Cannon declined to return the mold sets. Cannon’s motion to dismiss is denied with

respect to Count VIR,

° Cannon urges with regard to Count VIII, as & diith regard to Count VI, that MacNeil should be

required to plead a more definite statement of iéntl The court has found that MacNeil sufficiently
alleges a claim for conversion, and Cannon does not identify any allegations that are so vague or
ambiguous that Cannon cannot file a responsive pleading. Cannon'’s alternative motion for a more definite
statement is denied with respect to Count VIII.
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G. Spoliation of Evidence

After filing its Rule 12(b)(6) motionCannon filed an additional motion to
dismiss based on MacNeil’s destruction of thgamty of the floor mats at issue in this
case. $eeDoc. No. 91.) On April 15, 2010, the magistrate judge, to whom this matter
was referred for purposes of discovery suison, issued a report and recommendation,
recommending the denial of the later motion to dismiS&elDoc. No. 147.) The parties
filed no objections to the report and recommendation within the fourteen days permitted
by rule. SeeFed. R. Civ. P. 72(b)(2). Without @gjtions, this counteviews the report
and recommendation for clear err@ee Johnson v. Zema Sys. Cot@0 F.3d 734, 739
(7th Cir. 1999).

Cannon sought dismissal of the complaint as a discovery san@eefed. R.

Civ. P. 37(c). The Seventh Circuit has insted that sanctions for spoliation are
improper unlessnter alia, the party to be sanctioned deged the evidence at issue in
bad faith and knew or should have known that litigation was immin&#e Trask-
Morton v. Motel 6 Operating L.P534 F.3d 672, 681 (7th Cir. 2008).

In this case, the magistrate judge found that there was no evidence that MacNeil
destroyed the subject floor mats in bad faidither, the only evidence suggested that
MacNeil destroyed the subject floor matse to insufficient storage spaceSeéDoc.

No. 147, at 11.) The court also found tMecNeil did not know and should not have
known that litigation was likely when it destroyed the mats, because the parties had
resolved their previous business disputes short of litigatidch. a{ 9-10.) Finally, the

court found that Cannon was rmatejudiced by MacNeil's failuréo preserve all of the

mats because MacNeil preserved some maisitltontends are representative of those
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destroyed, and because photographs show #te ef the destroyed floor mats. This
court finds no clear error in the magistrgudge’s report and recommendation, and
consequently adopts it. Cannon’s motion to dssnor, alternatively, to strike MacNeil's
ad damnunclause is denied.
[Il. CONCLUSION
For the reasons stated above, Cannon’s motion to dismiss pursuant to Federal
Rule of Civil Procedure 12J(6) is granted in part, andannon’s motion to dismiss or,
alternatively, to strike MacNeil'ad damnunctlause based on dmdion of evidence is
denied. MacNeil is granted fourteen daydil® an amended complaint consistent with
this opinion.
ENTER:
/sl

JOANB. GOTTSCHALL
UnitedStatedDistrict Judge

DATED: May 25, 2010
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