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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DEWITT HUGHES and CHERANZETTA )
HUGHES, )
Raintiffs,
V. CasdNo.: 08-cv-627

CITY OF CHICAGO, et al., Judge Robert M. Dow, Jr.,

Defendants.

~ e e

MEMORANDUM OPINION AND ORDER

Plaintiffs, Dewitt Hughes and Cheranzettaadgffer-Hughes, have sued the City of
Chicago and Chicago Police Officers Mark Uczasmd Debbie 1za (collectively “the officers”)
for violations of state and fedsd law. Counts | and Il are dught pursuant td2 U.S.C. 1983,
alleging unlawful search andigere of Mr. Hughes’ person amds. Hughes’ car in Count | and
unlawful arrest and detention of Mr. HughesGount Il. Plaintiffs also have assertigtibnell
claims against the City of Chicago in Counts | dind Plaintiffs’ remaining claims allege state
law violations: False Imprisonment (Counk) lind Malicious Prosetion (Count 1V) against
the officers and Respondeat SupefiCount V) and Indemnificaih (Count VI) against the City
of Chicago. Defendants have moved for sumynjadgment on all counts, although Defendants
have conceded that partial claims under Counts | and Il should survive summary judgment. For
the reasons set forth below, Defendants’ motior 8 granted in partdenied in part, and

remains under advisement in part.
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Factual Background®

A. Plaintiff Dewitt Hughes’ Arrest

On the evening of July 30, 2007, at appnaaxiely 10:00 p.m., Dewitt Hughes drove to
pick up his wife, Cheranzetta, at the end of $l@ft as a bus driver for the Chicago Transit
Authority. Cheranzetta had with her a blugpared, opaque lunch sack, which she placed on
the backseat of the car. Withime lunch sack was a plasticgoeontaining approximately fifteen
vitamins that had been purchased at Wal-Mzautlier that day. Ormheir way home, Dewitt
dropped his wife off at Walgreens and headedhisomother’'s house to retrieve some clothes
before returning to Walgreens to pick up Giremetta. According to Dewitt, he drove east on
Fullerton, turned right onto Laramie, and bedeeading southbound on Laramie. According to
Defendant Officers Mark Uczen and Debbie 1za, Dewitt went “right past” their unmarked police
car and ran a red light. Before Dewitt reacliegl intersection of Laramie and Grand, he was
pulled over by Officers Uczen and 1zaDewitt claims that he didot violate any traffic laws

prior to being pulled over.

! Where the parties disagree over relevant facts, thetGets forth the competing versions. In addition,
the Court resolves genuine factual ambiguities in Plaintiffs’ favasley v. City of Lafayette359 F.3d
925, 928 (7th Cir. 2004).

2 According to Defendants’ statement of uncotegsfacts, Defendant Officers Uczen and lza first
observed Dewitt traveling “southbound on Laramie plsbut at Fullerton.” Defendants then state that
Dewitt approached the intersection of Fullerton and iné&gaand made a right turn. First, the Court notes
that the officers could not have observed ewake a right turn from Fullerton onto southbound
Laramie if they “first observed” him driving sdidound on Laramie. Defendants also claim that the
officers were stopped at a red light at the intdrseaf Fullerton and Laramie, facing eastbound, when
they observed Dewitt. Despite a citation to dépms testimony that purports to establish this fact,
Defendants have failed to provide the Court witly amidence that in faaoes establish the officers’
location at the time they first observed Dewitt. Ratlthe deposition testimony cited and provided to the
Court fails to mention anything about the officditation. Moreover, if Defendants were stopped at a
red light, facing eastbound, they necessarily would tween on Fullerton (a street which runs east and
west), at the exact location in which Dewitt allegestiopped before turning right onto Laramie. While,
at the end of the day, Defendants’ factual misstepstiaffect the Court’s resolution of the issues, this is
just one example of several inconsistencies and tapbigal errors in Defendasitsubmissions. Errors
such as these make it difficult for the Court tega together the factual background of a case.



According to Dewitt, he asked Officer Ueceevhy he had been pulled over, but Uczen
would not respond to his question. Instead, c@ffiuczen asked Dewitt to exit the car, and
Dewitt complied. Uczen then patted Dewitt dowim. her deposition, Officer Iza testified that
while Uczen was dealing with Dewitt, she walkedhe passenger side thie vehicle and saw a
plastic bag containing numerous capsules on the pgese seat. According to Iza, she then got
the attention of Officer Uczen, who was at the batthe car with Dewitt. Uczen testified that
he looked through the passengenaaw and also observed a plastic bag with numerous capsules
containing a “white powdery substance” on thegemger’'s seat. One of the officers retrieved
the bag from the vehicle and inspected the contefte officers did not hee field test kits for
suspected narcotics withem during this stop.Believing that the captes contained narcotics,
the officers arrested and handcuffed Dewitt. Dewitt was angry and refused to get into the
officers’ squad car, so they recptied a transport vehicle. @liHughes’ vehicle was impounded.

Plaintiffs’ version of the stop and arrest differs from the officers’ story at several crucial
junctures. First, Cheranzetta testified that did not leave the vitamins on the front passenger
seat when Dewitt dropped her off at Walgreens; rather, she claims that they were stored in her
blue, opaque lunch bag that was zippered shdtthat she had placed on the back seat after
Dewitt picked her uf. She also claims that when shenvéo retrieve her property from her

impounded car, the lunch bag wasl giih the back seat and thiathad been searched. Next,

® Both officers testified that they believed thhese kits were not available in the Chicago Police

Department.
* Defendants correctly note that Cheranzetts wot present at the time Dewitt was pulled over;
however, Cheranzetta’s testimony regarding where she placed her lunch bag, as well as her testimony as
to where she found her lunch bag when she retridvfieaoim the impounded car, is relevant to the issues

in this case. At this juncture, Plaintiffs ardiided to have all reasonable inferences from this evidence
drawn in their favor; if the case proceeds to trial,ttler of fact will decide how much weight to give,

and what inferences should be drawn, from all otésémony concerning the location of the lunch bag.



Dewitt denies that he ran a red light or commiteg traffic offense prior to the stop. He also
testified that while Offter Uzcen was patting him down, Offidea got in his car and searched
it. He further stated that his f®is lunch bag was in the backat of the car, that he never saw
the vitamins that night, and that he did noem\know that they weren the car. Finally,
according to Dewitt, prior to arriving at the pdistation, the officers refused to answer his
guestions and did not tell Dewitt what -aifiything — they had found in his car.

At the police station, Dewitiebrned that the officers believed they had found heroin in
his car. At some point prior tais initial appearance, Dewitt totlem that thepills they found
must have been his wife’s vitans. Dewitt's explaation notwithstandingye was charged with
possession of heroin. Dewitt remained in gadice station “lock up” facility until his bond
hearing on August 1, 2007. He received a $20,000 bond and the judge set his bail at $2,000.
Unable to post bail, Dewitt was transportedCook County Jail. Three days after his bond
hearing, he was released from Cook County dad put on house ase with electronic
monitoring. After he returned home, and as altedihis house arrest, he was fired from his job
as a truck driver. On égust 22, 2007, the charges aguaibewitt were dismissedholle
prosequi

B. Exculpatory Lab Results

After Officer Uczen inventoried the vitaminse sent them to the lllinois State Police
Laboratory for testing. On or about Aug®t2007, Uczen receivedapy of the laboratory
report from the lllinois State Police Laboratory, which stated that the capsules removed from the
Hughes’ car had tested negative for the presehdkegal substancesUczen showed the report
to Officer Iza and then filed the report in ldesk drawer. The laboratory also transmits the

report to the Cook County Statefdtorney’s Office; however, its not clear from the record



when the assistant state’s attorney assigneldewitt’'s case received copy of Dewitt's lab
report. Typically, the state’s attorney assigtethe case accesses the report a day or two prior
to the scheduled preliminary hearing.

According to the testimony of ¢hassistant state’s attorneypdseed in this case, there is
no expectation that the arrestiafficer will provide a copy of théab report to the prosecutor.
Officers Uczen and Iza, as well as their superngengeant Mateo Mojica,d8fied that they are
not aware of any policy or practice that direoticers as to what to do when they receive
notification from the lllinois Sta& Police that putative drug matd was determined to be non-
narcotic. The Chicago Police Departmerdirting bulletin on repoitg responsibilities for
narcotics cases is silent asatoy obligation to inform the prosecution of a negative lab result.

Il. Discussion

A. Summary Judgment Standard

Summary judgment is proper where “tipeadings, the discowe and disclosure
materials on file, and any affidavits show that there is no genuine issue as to any material fact
and that the movant is entitled to judgmentasatter of law.” Fed. RCiv. P. 56(c). Factual
disputes that are irrelevant to the aute of the suit “will not be counted.Palmer v. Marion
County 327 F.3d 588, 592 (7th Cir. 2003) (quotation marks and citations omitted).
determining whether there is a genuine issuedf the Court “must construe the facts and draw
all reasonable inferences in the lighost favorable to #h nonmoving party.”Foley v. City of
Lafayette 359 F.3d 925, 928 (7th Cir. 2004). To aksummary judgment, the opposing party
must go beyond the pleadings and “set forth spetafits showing that ére is a genuine issue
for trial.” Anderson v. Liberty Lobby, Inc477 U.S. 242, 250 (1986)n{ernal quotation marks

and citation omitted).



A genuine issue of materiahdt exists if “the evidence isuch that a reasonable jury
could return a verdict fothe nonmoving party.” Id. at 248. The party seeking summary
judgment has the burden of establishing the laiclany genuine issue of material fact. See
Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). Summanglgment is proper against “a
party who fails to make a showing sufficient tdadédish the existence of an element essential to
that party’s case, and on which that pawtlf bear the burden of proof at trial.ld. at 322. The
non-moving party “must do more than simply shibat there is some metaphysical doubt as to
the material facts.”Matsushita Elec. Indus. Cd.td. v. Zenith Radio Corp475 U.S. 574, 586
(1986). In other words, the “mere existenceadgcintilla of evidencén support of the [non-
movant’s] position will be insufficient; therenust be evidence on which the jury could
reasonably find for the [non-movant]&nderson477 U.S. at 252.

B. Plaintiffs’ Fourth Amendment Claims

Counts | and Il are brought pursuant tod5.C. § 1983, alleging unlawful search and
seizure of Dewitt Hughes’ person and Cheramazktiighes’ car in Count | and unlawful arrest
and detention of Dewitt in Count IISection 1983 provides in relevant part:

Every person who, under color of any stat ordinance, regulation, custom, or

usage, of any State or Territory or the Dedtof Columbia, sulgcts, or causes to

be subjected, any citizen of the UniteStates or other person within the

jurisdiction thereof to the deprivation @ny rights, privileges, or immunities

secured by the Constituticand laws, shall be liable to the party injured in an

action at law, suit in equity, or othproper proceeding for redress * * * *

42 U.S.C. 8 1983. Section 1983 “creates a federal cause of actitthefaleprivation, under
color of [state] law, of a citizen’s rights, ipiteges, or immunities secured by the Constitution
and laws of the United States.l"edford v. Sullivan105 F.3d 354, 356 (7th Cir. 1997) (quoting

Livadas v. Bradshaw512 U.S. 107, 132 (1994)). “Section 1983 is not itself a source of

substantive rights; instead it is a means fodidgating federal rights conferred elsewheréd’



To state a claim under 8§ 1983, a pldirmust show (1) an action kan under color of state law,
and (2) a deprivation of a right protected by the Constitution.B&aen v. City of Lake Geneya
919 F.2d 1299, 1301 (7th Cir. 1990).

Plaintiffs assert that Officers Uczenand lza’'s searches of Dewitt's person and
Cheranzetta’s car violated the Fourth Ameedtis prohibition against unlawful search and
seizure. Defendants concede that the facts, taken in the best light for Plaintiffs, allow Dewitt to
survive summary judgment on his claim thates unlawfully seized when the officers stopped
the vehicle he was driving for alleged traffioldtions, as Dewitt denies that he committed any
traffic offense. However, Defendants contend thatclaim survives only up to the point in time
when the officers discovered the suspected naecatithe vehicle, as & discovery gave them
probable cause to seize Dewitt and the car. Defeéagague that the search of Dewitt's person
and car was justified because the suspected naeodie in “plain view” on the front set of the
car, giving the officers probableause to arrest Plaintiff, search his person, and impound the
vehicle.

While it is true that a searancident to a valid arrest igermissible without a search
warrant, even if the arrest is for a minor traffic violation (deged States v. Robinsofil4 U.S.
218, 235 (1973) (“all custodial arrests [are] alfke purposes of search justification”)), the
problem for Defendants is thatetlprobable cause that they ofagave them the authority to
make a valid arrest rests on disputed facts. Edxesfiendants concede that there is a dispute as to
whether they had justification for stopping Dewittlowever, Defendants argue that even if
Plaintiffs dispute that fact, they had probablaszato seize Dewitt as soon as they observed the
suspected narcotics in “plain view” on the frsgat. Generally, incriminating objects in a

lawfully positioned officer’'s plain view are subject to seizure. Be®. v. Williams495 F.3d



810, 815 (7th Cir. 2007) (citingiexas v. Browr460 U.S. 730, 740 (1983)). Yet Plaintiffs have
presented evidence that the vitam{which the officers, upon inspexet, surmised to be heroin),
were not in plain viewbut instead wereancealed in an opaque blbag in the back seat of
Plaintiffs’ car. Thus, the officers’ ability to obserthee vitamins in plain view is disputed, and it
is for the fact finder to determine the weiglnhd credibility to be accorded the differing
accounts. Consequently, a genusgie of materialact exists concerning whether the officers
had probable cause to search and detain tfadewitt and to searctand impound Plaintiff
Cheranzetta’s car.

Defendants next contend that, even if the deaf Plaintiffs’ car was illegal, they are
shielded by qualified immunityThe Supreme Court has establsl@etwo-part test for qualified
immunity: “(1) whether the factsaken in the light most favorabte the plaintiff, show that the
defendant violated a constitutional right; and &)ether that constitutional right was clearly
established at the time tfe alleged violation."Wheeler v. Lawsorg39 F.3d 629, 639 (7th Cir.
2008) (citingSaucier v. Katz533 U.S. 194, 201 (2001)); see aRearson v. Callahan129 S.
Ct. 808, 818 (2009). Although Defendants musseraqualified immunity as an affirmative
defense, Plaintiffs bear the burden of defeatingldt. Because the Court has determined that
Plaintiffs have presented evidence of anamstitutional search and seizure of Dewitt and the
vehicle when the facts are taken “in the lightstnfavorable” to Plaintiffs, the Court will focus
on the second prong of the qualifiemmunity test: whether Dendants acted reasonably in
conducting the search and seizure. Bearson 129 U.S. at 818.

Taking the evidence in the light most faable to Plaintiffs, this was a stop and
subsequent search that was nohducted pursuant to the plaimew doctrine; rather, it was

performed by an officer who began looking through the car prior to Plaintiff Dewitt's arrest. The



search allegedly took place before evidencéhefsuspect narcotics was found, at a time when
Plaintiff had only been pulled over for a traffic \atibn (the basis for which is also disputed).
The search then, viewed in the light most fabde to Plaintiffs, was made without probable
cause to suspect that Plaintiffs possessed contlalyaother evidence of criminal activity. That
alleged conduct, if credited by the trier of fagglates Plaintiffs’ “cleay established” rights to
be free from searches that ard sopported by probable cause. S2g,, United States v. Ross,
456 U.S. 789, 809 (1982) (warrarste search of an automobitequires probable cause to
believe it containcontraband) (citingCarroll v. United States267 U.S. 132 (1925))Jnited
States v. Hineg149 F.3d 808, 814 (7th Cir. 2006) (same).

Defendants appear to argue ttieg search that occurradter Plaintiff was arrested was a
search justified by the inventory search exceptiothe warrant requirement. The real question
here, however, is whether the initial seaotiPlaintiffs’ car, which allegedly took plad®efore
Plaintiffs arrest, was justife For the reasons stated ahovkere are factual disputes
concerning whether the conduct was justified undearly established law. Accordingly,
Defendants are not entitled to summarggment on the ground of qualified immunity.

C. Plaintiff Dewitt's Fourteenth Amendment Due Process Claim

Although the Court has determinduat a factual dispute ists concerning whether the
officers had probable cause to stop Dewitt, search him and the car, and then detain Dewitt and
impound the car (and thus Plaintiffs’ Fourtmendment claims pursuant to 8§ 1983 survive
summary judgment), the question remains WweetPlaintiff Dewitt’'s Fourteenth Amendment
due process claim survives. “Ittizie that at some point aftarperson is arrested, the question
whether his continued confinement or prosecution is unconstitutional passes over from the

Fourth Amendment to the [Fourteerdmendment’s] due process clauseJones v. City of



Chicagq 856 F.2d 985, 994 (7th Cir. 1988) (internahtions omitted). Plaintiffs claim that
Officer Uczen hid exonerating information frometrtstate, rather than disclosing it to the
prosecutor, and thus violated Pl#inDewitt's due process rights.

The first problem with Plaintiff Dewitt’s tion is that once his 8§ 1983 claim shifted
from a Fourth Amendment violation to a Foernéh Amendment violation, his claim essentially
became one for malicious prosecution, rather than for a due process violatioklcGae v.
Mangialardi, 337 F.3d 782, 786 (7th Cir. 2003) (finding thet the extent [plaintiff] maintains
that [defendant] denied him due process by caukim to suffer a deprivation of liberty from
prosecution and a contrived conviction * * * deliaggly obtained from the use of false evidence,
his claim is, in essence, one for malicioussgcution, rather than due process violation.”)
(internal citations omitted). As the Seventh Circuit emphasizédeinsome v. McCabéthe
existence of a tort claim under state law knooks any constitutional theory of malicious
prosecution.” 256 F.3d 747, 750 (7th Cir. 2001)inois has a common law tort action for
malicious prosecution. Miller v. Rosenberg749 N.E.2d 946, 951-52 (lll. 2001). Thus, any
claim that Dewitt has for malicioysrosecution arises under lllinois lallewsome256 F.3d at
750. “In sum, [Plaintiff] cannot do an emdn around the foregoing precedent by combining
what are essentially claims for false arrest uride Fourth Amendmernd state law malicious
prosecution into a sort of hybrid substaet due process claim under the Fourteenth
Amendment.” McCann 337 F.3d at 786.

Presumably in an attempt to get arounds throblem, Plaintiffdirects the Court’s
attention toJones v. City of Chicagaevhich Plaintiff argues standsr the proposition that when

a police officer learns that an accused is inngceat then sits on that evidence rather than

®> Indeed, Plaintiff has covered his bases and brought a malicious prosecution claim pursuant to lllinois
state law.

10



disclosing it to prosecutors,dlofficer violates the accused’s right to due process. JGees
856 F.2d at 994 (“If police officers have beamstrumental in theplaintiffs continued
confinement or prosecution, ey cannot escape liability by mpwing to the decisions of
prosecutors or grand jurors or magistrates tdfine or prosecute him. They cannot hide behind
the officials whom they have defrauded.”). Whienesand the additional cases cited by
Plaintiffs recognize that “[a] police officer whwithholds exculpatory information from the
prosecutor can be liable under [88B}” the cases also state thiability only exists where “the
officer’s failure to disclose the exculpatoryfammation deprived the § 1983 plaintiffs of their
right to a fair trial.” Jean v. Collins221 F.3d 656, 659 (4th Cir. 2000) (en banc). The cases
cited by Plaintiffs involved scenarios in whig¢he exculpatory evidence was known only by
officers, and not by the prosecutor, and them aficers deliberately concealed the evidence.
That predicament does not exist here.

The facts established in this case demonstrate that the exculpatory lab results were
disseminated to both the Chicago Police Departrardtto the state’s attorney’s office. Once
the prosecutor received and reviewed theuipatory evidence, which was before the
preliminary hearing, the charges against Pldim#witt were dismissed. The assistant state’s
attorney deposed in this case testified that tiere expectation that the arresting officer will
provide a copy of the lab report tive state’s attorney’s officeather, the prosetor assigned to
a case usually will access the report from thenmater a day or two jor to the scheduled
preliminary hearing, which occurred in Dewitt’'sramal prosecution. This procedure is in line
with the Supreme Court’s pronouncemenKirles v. Whitleythat “the indivdual prosecutor has
a duty to learn of any favorable evidence knowthtothers acting on the government’s behalf

in the case, including the police.” 514 U.S. 419, 437-38 (1995)edn v. Collinsa case cited

11



by Plaintiffs, the Fourth @cuit expounded on the policy hied the Supreme Courts
pronouncement inKyles “To hold officers responsible under § 1983 for internal
miscommunication tha{ylescharges the prosecution with peewing is to have 8§ 1983 suits and
Brady doctrine heading in diametrically opposed directichdvioreover, “the § 1983 suit could
well set up a continual exercige finger-pointing between presutors and police over whose
fault it was that the evidenceves reached the defendanid.

Moreover, “the Due Process Clause is simply not implicated by a negligent act of an
official causing unintended loss of ofury to life, liberty, or property.”Daniel v. Williams 474
U.S. 327, 328 (1986). Danielslts that no “deprivation” undethe Fourteenth Amendment
occurs on account of official negligencdd. at 330-33. Plaintifidhave not presented any
evidence that Defendant Officers acted bad faith by not contacting the prosecutors,
particularly in light of Defendats’ uncontroverted evidence thisere is no expectation by the
state’s attorney’s office that police officers providwies of lab reports to the prosecutors. In
the Court’s view, the lllinois StatPolice Laboratory’s proceduod sending the results to both
the police and the prosecutors, rather than rglgimthe police to notifthe prosecutors, appears
to be a reasonable, efficient, and compmshe way of handling potentially exculpatory

information. For all these reasons, Pldiridewitt’'s due process claim fails.

6 Wisely, Plaintiffs’ counsel in this case did ratyle Dewitt’'s due process claim as a violatiorBoddy

v. Maryland 373 U.S. 83 (1963). “A Brady violation occurs when the government fails to disclose
evidence materially favorable to the accuseddungblood v. West Virgini®&47 U.S. 867, 869 (2006).
“While a court may find that a Brady violatiom$occurred even when theppressed evidence is known
only to police investigators and not to the prosecutio”dt 870), anyBrady claim based on the facts of
this case would have failed because “[e]late disclosure does not constitut®i@ady violation unless

the defendant is unable to make effective use of the evidemielanski v. County of Kan®&50 F.3d

632, 645 (7th Cir. 2008).

12



C. Monell Claims (Counts | and Il againg Defendant City of Chicago)

Monell v. Department of Sociabervices of City of New Yorgrovides that “a
municipality cannot be held liable under § 1983 gaspondeat superiaheory.” 436 U.S. 658,
691 (1978). Rather, “[a] municipality only mdne held liable under 8 1983 for constitutional
violations caused by the municipalityseéif through its own policy or custom.’Jenkins v.
Bartlett, 487 F.3d 482, 492 (7th Cir. 2007). Inder to state a 8 1983 claim against a
municipality, the complaint must allege that afficial policy or cistom not only caused the
constitutional violation, but wa“the moving force” behind it.City of Canton, Ohio v. Harris,
489 U.S. 378, 389 (1989); see alkdotta v. Bradley Center349 F.3d 517, 521-22 (7th Cir.
2003); Gable v. City of Chicago296 F.3d 531, 537 (7th Cir. 2002). The “official policy”
requirement for liability under 8 1983 is to “distinguish acts of rthenicipality from acts of
employee®f the municipality, and thereby make clé@at municipal liability is limited to action
for which the municipality is actually responsibl®émbaur v. City of Cincinnat75 U.S. 469,
479 (1986). “Misbehaving employees are respoasibl their own conduct[;] ‘units of local
government are responsible only for their pokcrather than misconduby their workers.”

Lewis v. City of Chicago496 F.3d 645, 656 (7th Cir. 2007) (quotiRgirley v. Fermaint 482
F.3d 897, 904 (7th Cir. 2007)).

To state a § 1983 claim againgnanicipality, Plaintiffs mustallege that (1) the city had
an express policy that, when enforced, causesnatitutional deprivation; (2) the city had a
widespread practice that, althougbt authorized by written lawr express municipal policy, is
so permanent and well settled as to constitute a custom or usage within the force of law; or (3)
plaintiff's constitutional injury was caused by a person with final policymaking authority.”

McCormick v. City of Chicagd230 F.3d 319, 324 (7th Cir. 2000). A city’s “failure to provide

13



proper training may fairly be said to represepbécy for which the city is responsible, and for
which the city may be held liablgit actually causes injury.”City of Canton489 U.S. at 390.
EstablishingMonell liability based on evidence of inadetgidraining or supervision requires
proof of “deliberate indifference” othe part of the local governmenSornberger v. City of
Knoxville, lll, 434 F.3d 1006, 1029 (7th Cir. 2006) (citi@ity of Canton 489 U.S. at 388)).
Proof of deliberate indifference cdake the form of either “(1jailure to provide adequate
training in light of foreseeable consequences;(2)r failure to act in response to repeated
complaints of constitutional @lations by its officers.”ld. at 1029-30 (citingCity of Canton489
U.S. at 390 & n. 10)).

1. Allegations of the City of Chicagofailure to maintain a practice or
policy, or to train officers, on tuing over exculpatory lab reports to
prosecutors

Plaintiffs allege that the City of Chicago miains no policy, practice, or officer training
regarding turning over exculpatory laboratory resultsrasecutors. “A failure to train theory or
a failure to institute a municipal policy theamquires a finding that the individual officers are
liable on the underlying substantive claimlesch v. County of Green LaKe&s7 F.3d 465, 477
(7th Cir. 1998); see alsburkin v. City of Chicago341 F.3d 606, 615 (7th Cir. 2003) (“a
municipality cannot be found liabiéthere is no finding that thendividual officer is liable on
the underlying substantive claim'ity of Los Angeles v. Helled75 U.S. 796, 799 (1986).
Because the Court has determined that Defeisddlczen and Iza did natiolate Plaintiff's
constitutional rights when they failed to giveapy of the exculpatory lareport to the state’s
attorney’s office, Plaintiff's 8§ 1983 claim againthe City for failing to maintain a practice,

police, or officer training on this conduct fails.
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2. Allegations of the City of Chicagofailure to maintain a practice or
policy, or to train officers, regarding field testing kits

Plaintiffs contend that if Officers Uzcemd lza had been able to conduct a preliminary
field test of the vitamins righdn the scene, or evext the police station, &m they quickly could
have determined that the substance in the ¢apsvas not heroin, and Dewitt could have been
spared the drug arrest, incarcevatiand weeks of house arrestaiftiffs further claim that the
police department does not providigicers with any instructioabout how and when to conduct
preliminary field tests. On the basis of thesmtentions, Plaintiffs insist that the City of
Chicago facedonell liability for its “utter failure to povide proper training to its officers on
how to use those readily available kits.”

Plaintiffs bear the burden of proving the ghel policy, custom, or age at trial. See
Palmer v. Marion County327 F.3d 588, 595 (7th Cir. 2003). Therefore, to survive summary
judgment, Plaintiffs must set forth specific fadi®wing that there is a gaine issue of material
fact regarding the existence of such a policy, custom, or uddgesee alsdrodgers v. Lincoln
Towing 771 F.2d 194, 202 (7th Cifl985) (“Boilerplateallegations of amunicipal policy,
entirely lacking in anydctual support that a ciyolicy does exist, are safficient.”). The sole
legal authority in support of Plaintiffs’ claim é&sWestern District of Teas decision in which the
court determined, at the pleadings stage, thaaiatpgf’s claim against the city for inadequately
training police officers on conducting natic field tests was not futile. S&ttakis v. City of El
Pasqg 2007 WL 949521, at *2 (W.D. Tex. Mar. 13, 20@@gnying plaintiff's motion to amend
complaint despite the court’s @emination that plaintiff’'s pgpposed amendment was not futile
but noting that the court was not commentorgwhether the proposed claim would survive a
summary judgment motion). Ands Plaintiffs’ own case indicatethe “deliberate indifference”

standard that applies to attempts to impbmnell liability based on edence of inadequate

15



training or supervision “usually geires a plaintiff to ‘demonstt@ a pattern of violations.”1d.
at *2 (quotingDavis v. City of North Richland Hillgl06 F.3d 375, 381 (5th Cir. 2005)).

But before deciding whether Plaintiffs’ legaktry is viable, the Qurt first must address
Defendants’ contention that Plaintiffs laekly admissible evidence in support of avignell
claim relating to field test kits Every factuakitation in support of Platiffs’ argument on its
Monell claim related to field test kits is tteposition testimony given in another cd3aniels v.
City of Chicago Case No. 08-cv-6832, by a Chicago police officer, Michael Nunez, who is not a
party to this case. See Pls. Stmt. Facts {$03&- Ex. M (selected excpts from deposition).
Officer Nunez was deposed on May 18, 2009, alnfost months after the close of fact
discovery in this casm January 2009. Plaiffils’ attempt to rely on Officer Nunez’s deposition
testimony raises threshold questions that mustebelved prior to the issuance of a ruling on
Defendants’ motion for sumary judgment on thlonell claim relating to the field testing kits.
Plaintiffs have presented no authority in suppdrthe proposition that a court may consider as
competent evidence at the summary judgmeagestdeposition testimonyathered in another
case — particularly where, as here, it appeasDefendants’ counsel had no prior notice of the
deposition and therefore no oppoitynto examine the witness émselves in gard to the
subject of his testimony.

“At the summary judgment stage, a party may rely on deposition testimony from a
separate action where the case involved the same parties and subject Métkce v. City of
Tarpon Springs 2007 WL 128839, at *2 (M.D. Fla. Jah2, 2007) (citing Fed. R. Civ. P.
32(a)(4) and Fed. R. EVi 804(b)(1)); see alsNorthwest Hamilton Lake Development Co. v.
American Federal, In¢.2006 WL 47432, at *7 (E.D. Mo. Ja8, 2006) (“depositions in other

cases can only be used in the present titigato challenge summary judgment if such
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depositions involved the same parties and sarbgst matter”) (citing FedR. Civ. P. 32(a)(4)).
Among the pertinent questions are “whetheruhderlying issues are the same and whether the
party opposing the deposition’s admission hadyjadee motive and opportunity to develop the
witness’ testimony as relenaito the case at hand.Wallace 2007 WL 128839, at *3 (citing
Clay v. Buzas208 F.R.D. 636, 637 (D. Utah 2002)And the burden of proving that the
deposition testimony is admissible falls on the propbéthe testimony — here, Plaintiffs. See
Wallace 2007 WL 128839, at *3-*4 (granting motion strike deposition testimony of witness
who “was never referenced in this case tglolRule 26 disclosures or in response to any
discovery request,” whose “name was firsterenced in Plaintiffs’ motion for summary
judgment”).

As the cases cited above indicate, there are some circumstances in which deposition
testimony from another case may be admissible on summary judgment. However, the
information presented to the Court thus far is insufficient to determine whether this case presents
those circumstances. Accordingly, the Couduests expedited supplemental briefing as set
forth below. As discussed above, the onus is am#ffs to show the similarity of issues and
parties and the opportunity and incentive on pplaet of Defendants to probe the testimony as
“relevant to thecase at hand.”"Wallace 2007 WL 128839, at *3. PlIdiffs also may wish to
address the efforts that they undek during the discovery processthis case to try to obtain
the information that they seek itgject into the case after the close of fact discovery. Plaintiffs’
counsel must have been aware of the City'Elence at the time that Defendants’ withesses
made their statements — which Nunez’s testiyn purportedly contradicts — and prior to the
discovery deadline in this case. Plaintiffs were given leave to file their amended complaint,

adding Monell claims, on November 18, 2008. Shortlyereafter, Magistrate Judge Cox
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extended the discovery deadline until the endafuary 2009, presumably to give Plaintiffs
additional time to condudwvionell discovery. During that time {oany further extension or
reopening of discovery), Plaintiffs ptesably sought testimony to bolster th®lonell claims.
See,e.g, Meredith v. Principj 2001 WL 856283, at *1 (N.D. IlJuly 27, 2001) (“As a general
matter, a plaintiff cannot wait until she seeslefendant’'s motion [fosummary judgment] to
then conduct unilateral discoverytivthe expectation that such testimony could be used to fend
off summary judgment. An approate response to reading defentls motion is to seek leave

to reopen discovery. Thatas not done here.”).

To assist the Court in reaching a propepdsition of Defendants’ motion for summary
judgment on théMonell claim relating to the field testing kits, the Court requests that Plaintiffs
file a short supplemental memorandum oW ldy 12/4/09 addressing)(ithe propriety of
considering the deposition testimyoaf Officer Nunez in another sa as competent evidence in
opposition to Defendants’ summary judgment motiothis case and (ii) assuming that Officer
Nunez’s deposition testimony is generally admissivley his testimony should be considered in
this case despite the fact that it was gatherdtpast the fact discovgrdeadline. Defendants
are given to 12/11/09 to file a short supplemergaponse to Plaintiffs’ additional brief. After
the supplemental briefing is complete, the Cowill issue a decisin on the viability of
Plaintiffs’ Monell claim relating to the field testing kits in due course.

D. StateLaw Claims

In Count Il (False Imprisonment), Plaintiftdlege that Dewitt was unlawfully detained
by Defendants and that Defendsinactions were undertakent@mtionally, with malice and

reckless indifference to Plaintiff’s rights. In Count IV (Malicious Prosecution), Plaintiffs allege
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that Dewitt was improperly subjected to judicproceedings for which there was no probable
cause, and that these proceedings westiuted and maintained maliciously.

Defendants’ sole argument in seeking dssal of both of these claims is that “the
existence of probable cause” bars Plaintiff frporsuing these claims. Since the Court has
previously determined that a genuine issue of natiact exists concerning whether the officers
had probable cause to search and detain tfadewitt and to searctand impound Plaintiff
Cheranzetta’s car, summary judgment on thatisbas not proper. Furthermore, because
Defendants failed to advance any additionguarents beyond the disputed contention that
probable cause had been established for tifanarrest, Defendaist motion for summary
judgment as to Plaintiff Dewitt’'s state lawlaims of False Imprisonment and Malicious
Prosecution is denied.

Defendants only argument for dismissing Riifis’ state law Respondeat Superior
(Count V) and Indemnification (Count VI) claims fkat the City “cannot be held liable or
directed to indemnify Defendaffficers if Defendant Officers caot be held liable.” Again,
Defendants’ base their argument that Defemd@fficers are not liable on the disputed
contention that probable cause had been kstald for Plaintiff's arrest. Thus, summary

judgment as to Counts V and VI likewise is denied.
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lll.  Conclusion

For the foregoing reasons, Defendants’ mofmmsummary judgment [77] is granted in
part and denied in part. The Court geatihe motion as to Plaintiffs’ § 1983 aktbnell claims
against the individual officers and the City @hicago for violation of Plaintiff Dewitt’'s
Fourteenth Amendment due pess right. The motion renms under advisement as to
Plaintiffs’ Monell claim relating to the field testing kits. The Court denies the motion in all other

respects.

Dated: November 25, 2009

RobertM. Dow, Jr.
UnitedStateDistrict Judge
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