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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

LABORERS’ PENSION FUND and
LABORERS’ WELFARE FUND OF THE
HEALTH AND WELFARE DEPARTMENT
OF THE CONSTRUCTION AND GENERAL
LABORERS’ DISTRICT COUNCIL OF
CHICAGO AND VICINITY, and JAMES S.
JORGENSEN, Administrator of the Funds,

and

MIKE SHALES, JOHN BRYAN, SR. AL
OROSZ, DAN BREJEC, TOBY KOTH, and
VERN BAUMANN, not individually but as
Trustees of THE FOX VALLEY LABORERS’
HEALTH AND WELFARE FUND,

and

MIKE SHALES, JOHN BRYAN SR., AL
OROSZ, TOBY KOTH, GORDON ANDERSON
and DAN BREJEC, not individually but as
Trustees of THE FOX VALLEY LABORERS’
PENSION FUND, Judge Kennelly
Plaintiffs, Case No.: 08-C-2103

v.

BREWER CONCRETE CONSTRUCTION,
INC. an Illinois corporation, and SCOTT
DAVID BREWER, individually,
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Defendants.

MOTION FOR ENTRY OF DEFAULT JUDGMENT IN SUM CERTAIN

NOW COME Plaintiffs Laborers’ Pension Fund, Laborers’ Welfare Fund of the Health
and Welfare Department of the Construction and General Laborers’ District Council of Chicago

and Vicinity and James S. Jorgensen, Administrator of the Funds, Mike Shales, John Bryan, Sr.,
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Al Orosz, Toby Koth, Gordon Anderson and Dan Brejec, not individually but as Trustees of the
Fox Valley Laborers’ Pension Funds (hereinafter “Plaintiffs”), by and through their attorney,
Patrick T. Wallace, and hereby move this Court to enter default judgment in sum certain against
Brewer Concrete Construction, Inc. (“ Brewer” or the “Company”) and in favor of Plaintiffs
pursuant to Fed. R. Civ. P. 54(b) on Count V of Plaintiffs’ Complaint. In support of this Motion,
Plaintiffs state as follows:

1. Plaintiffs filed their Complaint on April 14, 2008 seeking to compel the Company
to submit current reports and contributions, submit its books and records to an audit, obtain and
maintain a surety bond, and to pay amounts due on a defaulted Installment Note. Suit was also
brought against individual Defendant Scott David Brewer.

2. The corporate Defendant was served with Summons and Complaint on May 1,
2008. Brewer failed to file an Answer or otherwise plead. Accordingly, this Court formally
found Brewer in default at the status hearing held on August 27, 2008.

3. Plaintiffs respectfully request that this Court enter default judgment in sum certain
in favor of Plaintiffs and against Brewer in the amount of $39,487.65 representing the amounts
due on the defaulted Installment Note and the attorneys' fees and expenses incurred by the Funds.

Judgment is appropriate pursuant to Fed. R. Civ. P. 54(b). There is no just reason for delay in
entering judgment on Count V of Plaintiffs’ Complaint. The amounts sought are discrete and

related to the amounts due on the defaulted Installment Note. The amounts sought to be




recovered in the remaining four counts of the Complaint are unrelated to the amounts due under
the terms of the defaulted Installment Note.'

4. Accordingly, pursuant to Section 502(g)(2) of the Employee Retirement Income
Security Act (“ERISA”), as amended, 29 U.S.C. § 1132(g)(2), Section 301 of the Labor
Management Relations Act (“LMRA”), as amended, 29 U.S.C. §185, the Agreement, and the
Funds’ respective Agreements and Declarations of Trust, and the Installment Note, the Funds are
entitled to judgment in the amount of $39,487.65 against Defendant Brewer Concrete, Inc. as
follows:

a. $26,057.56 representing amounts due on the defaulted Installment Note
and liquidated damages and interest. See Affidavit of Jim Fosco and Declaration of
Patricia Shales attached hereto as Exhibits A and B respectively;

b. $13,430.09 in attorneys’ fees and costs incurred by counsel for the Funds
and counsel for Fox Valley Laborers’ Funds. See Declaration of Patrick T. Wallace and
Affidavit of Michele M. Reynolds attached hereto as Exhibits C and D respectively.

5. Plaintiffs further request that this Court order Defendant Brewer Concrete
Construction, Inc. to submit its books and records to an audit for the period of November 1, 2005
forward, to submit current benefit reports and contributions from the period of March 2008
forward and to obtain and maintain a surety bond in accordance with the terms of the collective

bargaining agreement and the Funds' respective Agreements and Declarations of Trust. See

I Individual Defendant Scott David Brewer has been served by special order of Court. As a
personal guarantor on the amounts due on the Note, the Funds will seek judgment against Mr. Brewer on
Count V for the amounts due on the Note after he has had an opportunity to file an Answer or otherwise
please in accordance with the Federal Rules of Civil Procedure.




Affidavit of Jim Fosco attached hereto as Exhibit A, Y 7-9. Plaintiffs further request that this
Court retain jurisdiction to enforce further judgment in sum certain on Counts I through IV of
Plaintiffs’ Complaint.

WHEREFORE, Plaintiffs respectfully request that judgment be entered in Plaintiffs’
favor and against Defendant Brewer Concrete, Inc. in the amount of $39,487.65 representing
amounts due on the defaulted Installment Note and attorneys' fees and expenses incurred by the
Funds and the Fox Valley Funds. Plaintiffs further request that this Court order Defendant
Brewer to submit current reports and contributions, submit its books and records to a requested
audit for the period of November 1, 2005 forward, order the Company to obtain and maintain a
surety bond, and retain jurisdiction to enter further judgment in sum certain in favor of Plaintiffs
and against Defendant on the remaining counts.

Date: September 12, 2008 Respectfully submitted,
Laborers’ Pension Fund, et al.

By:  /s/Patrick T. Wallace

Office of Fund Counsel

111 West Jackson, Suite 1415
Chicago, IL. 60604

(312) 692-1540
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

LABORERS’ PENSION FUND and
LABORERS’ WELFARE FUND OF THE
HEALTH AND WELFARE DEPARTMENT
OF THE:CONSTRUCTION AND GENERAL
LABORERS’ DISTRICT COUNCIL OF
CHICAGO AND VICINITY, and JAMES §.
JORGENSEN, Administrator of the Funds,

and

MIKE SHALES, JOAN BRYAN, SR. AL
OROSZ. DAN BREJEC, TOBY KOTH, and
VERN BAUMANN, not individually but as
Trastees of THE FOX VALLEY LABORERS?
HEALTH AND WELFARE FUND,

and

MIKE SHALES, JOHN BRYAN SR., AL
OROSZ, TOBY KOTH, GORDON ANDERSON
and DAN BREJEC, not individually but as
Trustees of THE FOX VALLEY LABORERS’
PENSION FUND,
Plaintiffs, Case No.: 08 C 2103
V.: :
: Judge Kennelly
BREWER CONCRETE CONSTRUCTION, ‘
INC. an Ilinois corporation, and SCOTT
DAVID BREWER, individually,
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Defendants.
AFFIDAVIT OF JIM FOSCO
JIM FOSCO, being first duly sworn on oath, deposes and states as follows:
1 I am a Field Representative employed by the Laborers® Pension Fund and the

Laborers’ Welfare Fund of the Construction and General Laborers’ District Council of Chicago

EXHIBIT
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and Viciniity (hereinaficr collectively referred to as the “Funds™), Plaintiffs in the above-
referenced action. My responsibilities include oversight of the cc_:)llection of amounts owed by
Defendat{t Brewer Concrete Construction, Tuc., (hereinafter “Brewer” or the “Company”). This
Affidavit:is submitted in support of the Laborers® Funds’ Motion for Entry of Default Judgment
in Sum Certain, I have personal knowledge regarding the statements contained herein.

2. On March 18, 2004, the Company signed an Independent Construction Industry
Collectiv:_e Bargaining Agreement (“Memorandum”) with the Construction and General Laborers’
District Council of Chicago and Viemmty (“District Council”) and Laborers’ Local Union No.
149. A true and accurate copy of the Memorandum is attached hereto as Exhibit A-1. Pursuant
to the tenhs of the Memoranda, the Company is bound to the terms of the relevant collective
bargammg agrcements incorporated by reference in the Memorandum (“Agreement(s)”) and the
Funds’ re:'spectivc Agreements and Declarations of Trust,

3 . Pursuant to agreement, the Funds have been duly authorized to act as collection
agents on behalf of the District Council for union dues owed to the District Council.

4.: The Agreement and the Funds® respective Agreements and Declarations of Trust,
to which the Company is bound, require that the Company submit benefit and union dues reports
and contribution payments by the tenth day of the folloﬁng month., Payments which are not
received within thirty days of this date are assessed liquidated damages in the amount of 20
percent o_f the principal amount of delinquent contributions, and intcl:cst at a rate of prime plus 2
percent ae; charged by the First National Bank of Chicago from the date of delinquency forward.
The Agreémmt and the Funds’ respective Agreements .;md Declarations of Trust also obligate the
Companyf to submit its books and records to the Funds for periodic audits to determine benefit

contribution compliance. A copy of the relevant portions of the Agreement are attached as
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Exhibit A-2; a copy of the relevant portions of the Amended Agreement and Declaration of Trust
crealing thc Laborers’ Pension Fund are attached as Exhibit A-3; and a copy of the relevant
portious cf?f the Amended Health and Welfare Department of the Construction and General
Laborers" District Council are attached as Exhibit A-4.

5. On or about September 10, 2007, Brewer entered into an Installment Note to pay
amounts due and owing to the Funds for the period of May and June 2007. Scott David Brewer
entered inito a Guaranty of Payment and Indemnification agreeing to personally guaranty all
amounts owed on the Note. The Company also entered into a Commercial Security Agreement
with the !;“unds to secure amounts due on the Note. True and accurate copies of the Note,
Guarantyigand Commercial Security Agreement are attached heréto as Exhibits A-5 through A-7.

6 The Company has failed to submit timely payments due on the Note on May 15
and June 1 5,2008. The Company has also failed to submit its July and August payments due on

the Note.z Accordingly, the Note is in default and the Company owes the Funds $19,746.13 as

follows:
Welfare Payments ~ $9,171.99
Pénsion Payments 6,417.06
10% liquidated damages
on late or unpaid installments 4,157.08
TOTAL: $19,746.13.

7. The Company has failed to submit benefit reports and contributions for the period
of March 2008 forward. |
8. The Company has failed to obtain and maintain a surety bond in accordance with

the terms of the Agreement.
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9. The Company has failed to submit complete books and records to a requested
audit for the period of November 1, 2005 forward.

FURTHER AFFIANT SAYETH NAUGHT.

< —— .
Jim. Fo@i '

| “OFFICIAL SEAL”

Subscnbed and sworn to before me
this : day of September 2008.

®  JEANNETTE ZECK  §

’l( % Notary Public. State of flinois ~ §
w My Commuss:on Expures 09/13/10
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'(b) To enforce the provisions of the PensionPlan and the rules and regulatibns
adopted by the Trustees in a uniform manner with respect to individuals
~similarly situated,. |

'(c) - To determine questions arising under the Pension I->1an' or this A‘éreement,
including the power to determine_ the rights' of Employees and their
Beneficiaries, and their respeqtive benefits, and to remedy ambiguities,

inconsistencies or omissions.

ARTICLE VII

FUNDING PENSION PLAN BENEFITS

Section].  IN GENERAL. In order to fund the benefits provided under the

Pension Plan, each Employer, for the period that it is obligated by a Written Agreement,
shall make contributions to the Trustees at the times required by that agreement. The rate
of contﬁbutions shall be determined by the applicable Collective Bargaining Agreement or
Participation Agreement, together with any amendmén’ts, supplements or modiﬁcation:
therétb. Notwithstanding the preceding senténce, if an Employer is required to make

contributions by reason of a Participation or other Written Agreement thatis not a Collective
Barga_ining Agreement, the amount of its coﬁtribufions shall be the same as vthe amount

. required by the Coliective Bargaining Agreement in effect between the Employer

Association and the Union which covers Employees performing similar work. No

-24.




Employee shall be permitted to contract or otherwise agree with or permit his E—mployer to
provide wage or benefit payments which do not conform with the amount of contributions
required under the provisions of a Collective Bargaining Agreement or Participation
Agreement and any sueh contract or agreement shall be null and void. If shall not be a
defense to an& claim by the Trustees or an Employee for payment of delinquentv'
contrinntions f;om an Embloye_r that such Employer has entered into an agreement with any
| _ Employeev purporting to waive the Ernployee’e ri ghf to strict compliance with the provisions
of the applicable Collective ,Bargaining Agreem_e'nt or a Participation Agreement. All
- contributions shall be paid 'in the manner 'and form required by the Trustees.

Section2. DEFAULT INPAYMENT OF CONTRIBUTIONS. Nonpayment by

an Employer of any contrlbutxons when due shall not relieve any other Employer of his
obligation to make payments. The Trus-tees may take any action necessary to enforce
payment of the contributions and penalties due hereunder, including, but not limited to,
proceedings at law and in equity. Any such action shall not prejudice the Union in any
action it may wish to take on account of such nonpayment. The Trustees are authorized fo
establish a reasonable and lawful grace period by which contributiens must be received;’
Employers making contributions that aré not received Eefore the expiratien of said period
and any Employer making late payments due under an installment agreement shall be

a;sessed liquidated damages of 10% of the amount of the contnbufxom which are owed.

All Emplovers party to or otherwise bound by this Agreement acknowledge that the




liquidated damages will be used td defer administrative costs afising by said delinquency and
4 acknowledge thé costs to be actual and substantial though difficult to ascertain; however the
Employers acknowledge these costs to be at a minimum ‘of 10%, waiving the necessity of
any additidnal proof thereof. In éddition, the delinquent contributions and any payments
owed by an Employer pﬁrsuant to an installment agreement, shalllbear interest up to the
prime rate of interest plus two points charged by the Fund’s custodian bank (or any qther
bank selected by the Trustees) or such other lawful amount as detehni-‘ned by the Trustees
from the due date'u'ntil totally satisfied. The Trustees are hereby given the ‘pow4er and -
authority to delegate the collection of contributions to-a Collection Committee, which, in its
discretion, may assess a lesser or greater amount or waive of suspend payment of liquidated.
| damages, interest, audit fees or investigative costs in accordance with rules and pro..cedures
adopted by the Collection Committee and to compromise claims for delinquent
éontﬁbutioﬁs and related liabilities and collection costs Wﬁere appropriate to settle cases
favorably for the Fund. The Collectioh Committee may include trustees of the Laborer's’
Welfare Fund as members of the Committee.

In the event an Employer party to this Agreement or otherwise bbund thereby
becomes del‘inquent' in his contributions or an installment agreement, or fails to post a bond
as fequired, said delinciuent Employer shall‘ be liable for reasonable attorneys' fees and for
‘all reasonable costs incurred in the colléction process. including court fees. audit fees,

investigative costs, etc. The term "reasonable attorneys' fees" as used herein shall mean all
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attorneys' féés in the amounts for which the Trustees become legally obligated including
recovery of liquidated damages, audit costs, filing fees and any other expenses incurred by
the Trustees.

The Trustees are hereby given the power and authority, in their discretion, to require
any Employer to deposit with the Trustees, in advance, as a guarantee for the payrﬁent of
monthly contribﬁtions, an amount equal to three (3) times the monthly contributions of such
Employer, as estimated by the Trustees. At the option of the Trustees the Employer shall
furnish the Trustees, in lieu of any cash deposit, a bond in an amoinﬁ not less than Five
Thousand Dollars ($5,000.00) or in an amount consistent with the terms of the current
collective bargaining agreements. In the event an Employer is repeatedly delir@;en‘t in ifs
contribution payments to the Pension Fund, the Trustees have the power and auﬂlorify to
require that Employer to purchase a bond in excess of $5,000.QO or the amounts set forth in
the current collective bargainipg_: agreements, in an amount eqﬁal to three (3) times the
: highest monthly contributions of the Employer in the twelve months prior to .any -
delinquency. The Trustees, ip their discretion, may also waive the requirement of a cash

deposit or a surety bond in lieu of a personal guaranty when such waiver is warranted.

Section3. REPORT ON CONTRIBUTIONS AND PRODUCTION OF
RECORDS. The Employets shall make all reports on contributions required by the Truétces.
Each Emplover shall-promptly furnish to the Trustees. on demand. the names of its

-employees, their social security numbers, the hours worked by each employee, and such
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other inférmation as the Trustees may reasonably require in connection with the
administration of the Trust and Pension Plan. The Trustees may at any time have an audit
made By an independent certified public accountant or its representatives of the payroll of
any Emplo‘y;:r in connectiAo'nhwith the said contributions and/or reports. All Employers shall
be reqﬁired to maintain records in compliance with procedures developed and communicated
by the Administrator from the beginning of such Employer’s participation in the Pension
" Fund forward unless given ‘written authorization by the Administrator upon request to
destroy said record. The Administrétor shall require the Employer to designate the
classification of all of his employees and if the Employer fails to do so, the Trustées shall
conduct an inveStigati‘on for the purpose of determining the classification of such employees
and the results of said investigation shall.be conclusive. Attached hereto as Addendum A
are the current collection policies concerning Scheduling of Audits and Retention and

Production of Employer Records adopted by the Trustees.

ARTICLE VIIT

FILING CLAIMS AND REVIEW OF DENIALS OF CLAIM

Section 1. FILING OF A CLAIM. Claims for the payment of any benefits
provided by the Pension Plan shall be filed, in writing, in accordance with the Rules and

Regulations set forth in Article 7 of the Pension Plan.
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ADDENDUM A

RECORDS REQUIRED TO BE RETAINED BY EMPLOYERS
AND PRODUCED FOR AUDITS

The following records shall be maintained and retained by all contributing employers to
the Benefit Funds for at least six years from the contribution date and shall be produced for
lnspection and copying by an auditor of the Benefit Funds upon written request:

1. Quarterly and annual payroll tax returns, including, but not limited to, federal
quarterly form 941's, federal annual form W-2's, W-3's, 940's, 1099's and state quarterly

unemployment returns (form UC-3).

2. Payroll journals and/or registers which include or identify employees social security
numbers, hourly rates of pay, hours worked and the time period in whlch the work was

performed.

3. Individual earnings records for all employees of the employer not shown on payroll
journals or registers, including social security number and work classification (or code or clock
or ID number), hourly rates of pay, hours worked and the time period in which the work was

performed.
4. Cash disbursement journals and general ledgers.

5. Copies of all contribution reports and proof of payment (canceled checks or l.'ecorcls of
canceled checks) of all contributions to the Laborers’ Funds and to all other trade union fringe

benefit funds to which the employer contributed.

6. Copies of all dues records and proof of payment (canceled checks or records of
canceled checks) of all union dues submitted to the Laborers' District Council.

7. Records showing all amounts paid to all persons or entities that perforrned work for
the employer as independent contractors or subcontractors, if any, including copies of any

federal form 1099's issued by the employer.
| 8. Daily time records filed by employees or supervisors.
9. Source documents and lists of job codes and equipment codes.
10. Certified payrolls for public sector jobs where such payrolls are required.

11. Employee personnel files including, but not 11m1ted to, last known addresses and
telephone numbers, any documents which demonstrate employees’ job classifications and/or
status as an apprentice, journeyman, foreman, superintendent, or supervisor. (Confidential
medical records or other private records not relevant to the establishment of an employee’s job

classification shall not be disclosed. )




12. Bank account statements and canceled checks from any account used in conjunction
with the employer’s business.

13. Ifrecords of all hours worked, rates of pay and classifications are not provided in the
records listed in items 1 through 10, the employer shall maintain monthly lists.of al} employees
not shown on payroll records, showing Social Security number and work classification (or code
or clock or ID number), rates of pay and hours worked.

Honor Roll Employers shall be required only to produce basic records needed b)./ the
Benefit Funds’ auditors to do an audit, specifically items 1 through 7 above. However,.lf an
initial examination of such limited records discloses significant record keeping errors or f.?ulures
to contribute, the auditor may request additional records listed above. In the absence of: e.v1denc‘e
of a deliberate failure by an Honor Roll Employer to contribute on behalf of a bargaln{ng unit
employee, the rebuttable presumptions provided for in the attached Policy for Retention and
Production of Employer Records shall not apply to such Honor Roll Employer.

Notwithstanding the foregoing, the Collection Committee or the Director of the Field
Department may, in their discretion, determine that a full audit shall be done of any employer or
that, where a sampling audit is to be conducted, specific records shall be groduced.‘ | 'I.‘he
judgment of the trustees in interpreting and applying this policy shall be conclusive and binding
on all parties.

Adopted January 9, 2002




LABORERS’ PENSION AND WELFARE FUNDS
POLICY FOR RETENTION AND PRODUCTION OF EMPLOYER RECORDS

As Adopted by the Boards of Trustees
Effective as of April 1, 2006

WHEREAS, Section 209 of the Employee Retirement Income Security Act of 1974, as
amended ("ERISA"), 29 U.S.C. Sectionl059, requires employers obligated to contribute to
employee benefit funds to maintain records with respect to its employees which are sufficient to
determine benefits due to such employees of which may become due to them; and

WHEREAS, the Trustees of the Laborers' Pension Fund and the Trustees of the Health
and Welfare Department of the Construction and General Laborers’ District Council of Chicago
and Vicinity (collectively, the “Benefit Funds™) have the authority under their respective Trust
Agreements to establish rules, regulations and policies regarding records which must be
maintained by employers in order to administer the Benefit Funds; and

WHEREAS, the Trustees of the Benefit Funds have found that most contributing
employers maintain proper records and make all required contributions to the Benefit Funds,
nevertheless, there are employers who are bound by the Trust Agreements of the Benefit Funds
who fail to maintain records which are adequate for the Funds to determine whether proper
contributions have been made on behalf of eligible employees and that some of such employers
do so deliberately in order to avoid their obligations to make such payments; and

WHEREAS, the practices of employers who fail to maintain records sufficient to enable
the Benefit Funds to conduct thorough payroll audits cause their employees to lose valuable
pension and welfare benefits and cause the Benefit Funds to lose contractually required
contributions and investment earnings on those contributions; and

WHEREAS, the practi¢es of employers who fail to maintain adequate records cause the
Benefit Funds to incur substantial additional administrative and legal expenses in order to
determine proper amounts owed to the Funds by such employers; and '

WHEREAS, enforcement of a policy specifying the records required to be maintained
and produced increases the ability of the Funds to prove the contributions owed by delinquent
employers and thereby to provide proper credit to the employees and their beneficiaries;

NOW THEREFORE, the Trustees resolve that the following policies are adopted by the
Benefit Funds effective as of March 1, 2002:




1. Except as otherwise provided herein, all contributing employers to the Benefit Funds
shall maintain and make available for inspection and copying by an auditor of the Benefit Funds
the records listed on Appendix A, attached hereto.

2. Any employer obligated to contribute to the Benefit Funds who fails to maintain and
make available for inspection and copying to an auditor of the Benefit Funds the requisite
records listed on Appendix A shall bear the burden of proof with respect to the exclusion of any
employee from coverage by the collective bargaining agreement with the Union. In those cases
where an employer asserts that an employee is excluded because he/she is a member of another
bargaining unit, the employer must submit tangible evidence of that fact, €.g, a union
membership card, contribution records maintained for the benefit funds of the other bargaining
unit, commercial drivers’ license if it is asserted that an employee is a truck driver rather than a
laborer and workers’ compensation policies, forms and applications listing an employee's job
classification or other business records. The affidavit of an employer’s representative or officer
unsupported by documentary evidence shall not be sufficient to meet the employer’s burden of
proof. Affidavits solicited and obtained ex parte by an employer’s representative from
employees, for which there is no corroborative evidence in the form of records maintained in the
ordinary course of business, shall not be sufficient to meet the employer’s burden of proof.

3. When an employer has failed to maintain or make available the requisite records, there
shall be a rebuttable presumption that any employee listed as a possible laborer by an auditor,
Field Representative or attorney representing the Benefit Funds was a laborer. There shall also
be rebuttable presumptions concerning the hourly rate and number of hours worked as follows:
(a) that the employee was paid only $10.00 per hour if no record of wage rates was made by the
employer, and/or (b) that the employee worked 72 hours per week if no record of the number of
hours was maintained; whichever of these presumptions results in the higher amount of
contributions shall be applied. When evidence exists that a different hourly rate was paid to
employees of an employer that failed to maintain the required records, at the discretion of the
Director of the Field Department, a different hourly rate may be presumed for purposes of
determining the amount of contributions owed by the employer. If that evidence shows that the
employer paid a rate lower than $10.00 per hour to any employees doing bargaining unit work,
then that lower rate shall be presumed to be the actual rate paid to all employees for whom
adequate records were not kept. Similarly, where evidence exists of a different number of hours
worked, the Director may apply a different number of hours for determining the contributions
owed, and this number of hours worked shall be presumed correct. All wages computed as
provided in this paragraph shall be presumed to be paid as straight time wages regardless of the
number of hours worked unless the employer has provided documentation, in the form required
by the terms of this policy, showing that it followed the requirements of the Fair Labor Standards
Act and/or the applicable collective bargaining agreement as to the payment of overtime.

4. An employer that fails to maintain the requisite records and fails to cooperate with the
Trustees in establishing the paid wage rates, actual hours of work and contributions owed to the
Benefit Funds shall be liable to the Benefit Funds and any related organizations, for the
contribution amounts determined as provided herein and also for 20% liquidated damages,
compound interest at the rate of prime plus 2 points (as determined by the Administrator), -
auditor’s and attorney’s fees and any other expenses of collection including investigative costs.




LABORERS’ PENSION AND WELFARE FUNDS
POLICY FOR SCHEDULING OF AUDITS

As Adopted by The Boards of Trustees
Effective as of April 1, 2006

Contributing employers to the Laborers’ Pension Fund and the Health and Welfare
Department of Construction and General Laborers® District Council of Chicago and Vicinity
(collectively, the “Benefit Funds™), shall be audited periodically in accordance with the procedures
adopted by the Collection Committee of the Benefit Funds. The Director of the Field Department, in
cooperation with the Benefit Funds’ auditors, shall prepare a schedule for auditing contributing
employers in accordance with the following procedures.

Two types of audits shall be conducted: “full audits” in which payroll and other records on all
employees are examined and “sampling audits” in which a selection of payroll and other records are
tested to enable the compliance auditor to make a reasonable determination that there are no
delinquencies. A sampling audit should include a review of all types of records (e.g. payroll records,
tax records, cash disbursement records, reports to other benefit funds, etc.) Where a sampling audit
discloses delinquencies or related record discrepancies, a full audit shall be conducted.

Employers shall be scheduled for either full audits or sampling audits in groups based upon
the contribution histories of the employers. Either a sampling or full audit shall be conducted at least
once every five (5) years. Any employer that fails to schedule an audit and submit records for review
within 45 days from the date of the audit request will be liable for all costs of compelling and
enforcing the audit request. The following procedures shall be used:

AUDIT PERIOD

1. New Employers. New employers shall be scheduled for audits within the first year in
which contributions to the Benefit Funds are required.

2. Honor Roll Employers. Employers with a history of adequate record keeping and timely,
payments to the Benefit Funds (“Honor Roll Employers”), shall be required to submit to audits every
three (3) to five (5) years. Following an audit showing adequate record keeping and correct
payments, such an employer shall be designated an Honor Roll Employer and shall be selected
randomly for an audit between the third and fifth year thereafter. (Such employers may opt for a
scheduled audit every three years.) An inadvertent shortage of no more than the greater of $1000 or
two percent (2%) of required contributions determined on a full audit covering three or more years of
contributions to the Benefit Funds shall not disqualify an employer from inclusion in this group.

3. Other Contributing Employers. Employers that are not classified as New or Honor Roll
Employers or who have been assessed significant delinquencies to the Benefit Funds or any of the
ancillary funds to which contributions are owed pursuant to the collective bargaining agreements of
the Laborers’ District Council shall be scheduled for full audits at least once every three (3) years.




4. Employers Subject to Special Audits. At the discretion of the Director of the Field
Department full audits of employers obligated to contribute to the Benefit Funds may be conducted
at any time based upon information concerning possible delinquencies, e.g., failure to file mqnthly
remittance reports, failure to pay contractually required wage rates, information conceming a
possible closing or sale of the business, information that the employer is operating an alter ego or

similar bases suggesting possible delinquencies.

FULL AND SAMPLING AUDITS

I. New Employers. If there is a sufficient number of employees of a New Employer, ‘the
auditor of the Benefit Funds may do a sampling audit to determine if the employer is maintaining
accurate records and making required contributions, otherwise the auditor will do a full audit. An
important purpose of audits for new employers is to inform employers of the procedures for
contributing to the Benefit Funds and the requisite records to be maintained. *

2. Honor Roll Employers. Sampling audits shall be used for Honor Ro}l Emplc.)yer.s ifthey
have sufficient employees to warrant use of sampling methods. If a san}phng audit filSCloseS
inaccurate or incomplete record keeping or evidence of significant delinquencies, a full audit shall be

done. -

3. Other Contributing Employers. Full audits shall be conducted if employers are not
qualified as New or Honor Roll Employers.

4. Notwithstanding the foregoing, the Collection Committee or the Director of the Field
Department may, in their discretion, determine that a full audit shall be done of any employer or that,
where a sampling audit is to be conducted, specific records shall be produced.*

“* For information concerning the requisite records o be maintained, see the Laborers_’ Pension
and Welfare Funds Policy for Retention and Production of Employer Records, effective as of"
April 1, 2006 and the Records Required to be Retained By Employers and Produced for Audits

adopted January 9, 2002.
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AMENDMENT TO THE
RESTATED AGREEMENT AND DECLARATION OF TRUST
CREATING LABORERS’ PENSION FUND

WHEREAS, Article XII of the Restated Agreement and Declaration of Trust (“Trust
Agreement”) of the Laborer's Pension Fund (the "Fund") provides that the Board of Trustees
have the authority to amend the Trust Apgreement;

'WHEREAS, Article IV of the Fund’s Trust Agreement sets forth the powers and duties
of the Trustees;

WHEREAS, the Trustees have an obligation to protect the interests of the Plan’s
Participants and to protect the assets of the Fund;

WIHEREAS, the Trustees are aware of situations in which contributing Employers have
ceased business operations leaving a large indebtedness to the Fund without a reasonable
likelihood of the Fund collecting such delinquent contributions;

WHEREAS, the individual officers and owners of some Employers have §ecmed jobs
knowing that they will not comply with their legal obligations to the Fund by ke.epu}g accurate
records of their laborer employees' employment and make all the required contributions to the
Fund; and

WHEREAS, such illegal conduct causes substantial losses to the Fund and deprives
Employers who comply with its obligations to the Fund of opportunities to secure employment
for their laborer employees; and

WHEREAS, the individual officers, partners or owners of some contributing Empl_oyers
have used various entities to avoid liability to the Fund for contributions that would othemfxse be
due and then created new companies in order to continue to operate using such illegal practices;

WHEREAS, in some instances such individual officers or owners have accepted
employment as a supervisor or manager with another contributing Employer and been
responsible for causing such Employers to fail to comply with their obligations to keep accurate
records and make all required contributions;

WHEREAS, the Trustees have determined that certain individuals al}d entities (_as
hereinafter defined “Deadbeat Employers™) who engage in these practices willfully or with
reckless disregard for their legal obligations or with repeated incompetence at the expense of
their employees and the Fund have caused the Fund to incur large financial losses and employees
to lose benefit coverage for which they had worked; '

WHEREAS, the Trustees have concluded that such Deadbeat Employers” practices result
in unfair competition for other contributing Employers ofien with the result of enriching
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themselves and depriving lawful Employers of needed work, and depriving the Fund's
participants of benefits;

WHERE@.S, it is the desire of the Trustees to amend the Trust Agreement in order
expressly to prov1d.e that the Fund may impose appropriate protective financial requirements on
any Employer that is owned by or that hires a Deadbeat Employer in a managerial or supervisory

Tole;

~ NOW THEREFORE, the undersigned Trustees of the Fund, pursuant to the authority of
Article XTI of the Restated Agreement and Declaration of Trust, do hereby adopt the following
Amendment to the Restated Agreement and Declaration of Trust effective as of August 1, 2006:

L

. :I'he following is added as an additional Paragraph under Article I, “Certain
Definitions”, Section 2, “Employer”:

“A “D.eadbeat Employer” is defined as any entity or individual (including, but not limited
to a corporation, partnership, or sole proprietorship and ijts respective officers, partaers or
owners) who have, or previously had in the last 10 years, incurred substantial liability to the
Fund for delinquent contributions and then ceased operations or became insolvent, without
satsfying such substantial liability and without any reasonable likelihood of paying the amounts
due to the Fund. For purposes of this Section, substantial liability shall not be less than $30,000.”

IL
The following is added as Section (4) to Article VII, “Funding Pension Plan
Benefits™:

“MAWMM@_T_SEQ&DLAD}E&MM.

(8 EMPLOYER OWNED BY DEADBEAT EMPLOYER. Subject to the provisions
of subsection (c) and following 30 days after receipt by the Employer of the Notice described
therein, any Employer that is owned, whether in whole or in part, by a Deadbeat Employer shall
be deemed by the Fund as 2 successor employer to the Deadbeat Employer for purposes of the
delinquent contribution obligations of the Deadbeat Employer to the Fund and shall (i) be liable
to the Fund for the unpaid liabilities of the Deadbeat Employer and (ii) be required to post a bond
for the benefit of the Fund in an amount equal to twice the amount of the Deadbeat Employer’s

prior delinquencies to the Fund.

_.®  EMPLOYER OPERATED BY DEADBEAT EMPLOYER. Subject fo the
provisions of subsection (c) and following 30 days after receipt by the Employer of the Notice
described therein, any Employer whom the Trustees reasonably believe employs an officer,
partner or owner of a Deadbeat Employer in a managerial or supervisory position or in any other

- Tesponsible position in which the Deadbest Employer may exercise any control over the assets of
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the Employer or contribution obligations of the Employer to the Fund shall be deemed by the
Fund as a successor employer to the Deadbeat Employer for purposes of the delinquem
contribution obligations of the Deadbeat Employer to the Fund and shall (i) be liable to the Fund
for the unpaid liabilities of the Deadbeat Employer and (ii) be required to post a bond for the
benefit of the Fund in an amount equel ta twice the amount of the Deadbeat Employer’s prior
delinquencies to the Fund.

() PROCEDURES BY WHICH AN EMPLOYER MAY AVOID LIABILITY
UNDER THIS SECTION. The Fund shall send written notice (the "Notice") to any Employer
whom the Trustees reasonably believe, is owned, in whole or part by a Deadbeat Employer, or
who employs an officer, partner or owner of a Deadbeat Employer in a managerial or
supervisory position or in any other responsible position in which the Deadbeat Employer may
exercise any control over the assets of the Employer or contribution obligations to the Fund. The
Notice will provide the Employer with a date certain, no less than 30 days after the date of
transmittal of the Notice 10 the Employer, to provide evidence, satisfactory to the Trustees, that
the Employer should not be subject to the provisions of subsections () or (b), as applicable, as
the Employer deems appropriate in order to avoid liability under this Section. Any Employer,
following the date set forth in the Notice from the Fund, who does not provide such satisfactory
evidence to the Trustees, shall be subject to the obligations set forth in subsections (a) or ®), as
applicable. Any Employer who employs an officer or owner of a Deadbeat Employer in a non-
managerial or non-supervisory position or in any other position in which the Deadbeat Employer
does not exercise any control over the assets of the Employer or contribution obligations to the
Fund will not be considered a successor employer and will not be required to post the bond

described in this Section.

(d  MISCELLANEQUS PROVISIONS, The bond referenced in this Section shall be

in addition to any other bond requirements set forth in the Written Agreement. The Trustees shall
have discretion to waive the additional bond requirement or to reduce the amount of the bond,
when, based on the specific circumstances, the Trustees determine it is reasonable to do so,
Whenever a family member of a Deadbeat Employer purportedly has an ownership intere‘st of an
Employer that employs an officer, partner or owner of a Deadbeat Emplayer, there will be a
rebuttable presumption that the Deadbeat Employer has substantial control over the assets of that

Employer. ”
.

Excent hereinbefore amended. the T A nt shall remain in_full force and
effect in accordance with its terms. _ :
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IN WITNESS WHEREQF, the undersigned Trustees have caused this Amendment to be
executed on the dates appearing opposite their respective names.

il o dotive Sl Coeand

7 7S/ 04
CHARLES COHEN DATE JOsEPH'CoCcONATO DATE ~
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AMES P. CONNOLLY




