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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JAMESFOWLER, )
Plaintiff, g CaséNo. 08-cv-2785
V. ; Judgd&robertM. Dow, Jr.
UNITED STATES OF AMERICA, ))
Defendant. ))

MEMORANDUM OPINION AND ORDER

Before the Court are three motions: (1féelant’'s motion to bar testimony from Frank
Broccolo [24], (2) Plaintiff's motion to bar testimony of Tyler Kress, Ph.D. [33], and (3)
Defendant’s motion to strike the statement af bar testimony by R. KeniSmith [42]. For the
reasons stated below, Defendant’'s motion totéstimony from Mr. Broccolo [24] is granted in
part and denied in part; Ptaiff's motion to bar testimony oDr. Kress [33] is denied;
Defendant’s motion to strike the statemenaind bar testimony by Mr. Sth [42] is denied.
l. Background

Plaintiff James Fowler, a trkariver who worked for an ¢ity called Eagle Express, has
brought an action under the FedeFart Claims Act (“FTCA”) seking to recover damages for
injuries that he allegedly sustained while making a delivery to the Libertyville Post Office early
on the morning of November 16,@® Specifically, Plaintiff conteds that while he was in the
process of unloading pallets from his truck,“ivas caused to trip on ¢hdock plate on the left
side of the trailer as he was exiting it.” Accoglito Plaintiff, the dock plate was raised to leave
a gap of two to three inches from the bed oftthder, and the gap caused Plaintiff to trip and

fall, which resulted in an injury to Plaintiffknee. Plaintiff further submits that the dock light
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was inoperable at the time ofshiall. Because the incidentaurred at a federal post office
facility, the United States ddmerica is the Defendant.

Fact discovery in this case closed in M09, and expert discovery closed at the end of
March 2010. After the close of discovery, theties filed and submittetriefs on the three
pending motions, all of which pertain to the scope¢he evidence that may be presented at the
forthcoming bench trial of this ritar. The Court will address each of the motions in turn below,
providing additional relevant background informationthe course of its analysis of the legal
principles on which the disposition of each motion turns.

Il. Analysis

A. Motion to bar testimony from Frank Broccolo

While fact discovery was open, Plaintiff deged as possible withesses at least seven
Eagle Express drivers who had knowledge of tHeeityville Post Officeand its loading dock
area. Several of those drivers were dep@sebiprovided testimony regarding their impressions
of the loading dock area and the specific dockeptdtissue in this case. Defendant’'s motion
concerns another Eagle Expressver, Frank Broccolo, who wasot listed on Plaintiff's Rule
26(a) disclosures despite hagi been identified on documengsoduced by Eagle Express.
Plaintiff acknowledges that Broccolo was rdisclosed “to avoid the issue of unnecessary
cumulative testimony.”

However, almost eleven months after thesel of fact discovery, Plaintiff tendered to
Defendant his third supplemental Rule 26(a) dsates, listing Broccolo for the first time as a
fact witness. Plaintiff contends that Brotxe testimony should be permitted because Broccolo
was present during a portion of the Decembé&r 2009 inspection at the post office by

Defendant’s retained expert, Tyler Kress. i states that “the bulk of the anticipated



testimony from Mr. Broccolo applies to his obs#rons and conversations with Tyler Kress and
Jerry Hoglund, the Libertyvidl postmaster, during the Dedeen 11, 2009 inspection.” That
testimony, Plaintiff insists, “potentially chatiges the credibility of Tyler Kress and Jerry
Hoglund” and thus is “critical téhe issue of providing a full arfdir recitation of the facts in
this case.”

Defendant seeks to bar Broccolo’s testimonyseveral grounds. 1ist, Defendant notes
that the disclosure is untimely. Second, Defendantends that the anticipated testimony from
Broccolo is unnecessarily cumulative. Third, Defant asserts that allowing Broccolo to testify
to conversations involving Kes and Hoglund could force coungml Defendant, who also were
present, to become witnesses trder to rebut the charactetioa of the interactions between
Broccolo and Kress, which would unnecedgaromplicate this action and the trial.”

Defendants’ first two points are persuasideregard to any testimony from Broccolo
other than any conversations in which he ipgrated or overheard during the December 2009
inspection. Broccolo was one of many Eagle Egprdrivers known to Plaintiff on the basis of
disclosures from Eagle Express that were madkebgéore the close ofakct discovery. Plaintiff
chose to disclose other drivetsjt not Broccolo, @cognizing that the testimony of the drivers
concerning the loading dock and loading plate wdodcome cumulative at some point. Plaintiff
cannot now add Broccolo to testify to the samétens as to which other, timely identified and
already deposed witnesses will offer testimony. Fangde, to the extent that Plaintiff seeks to
argue that Kress has “essentially ignored alihef fact testimony in this case from the various
truck drivers of Eagle ExpressPlaintiff must rely on the testiomy of the timely identified fact
witnesses and may not supplemiir testimony withadditional fact testimony from Broccolo.

Even if Broccolo is, as Plaintiffisists, “an unbiased fact witnes$y’the extent tht he has fact



testimony to offer on “the problems he experienced with the subject dock plate at issue,” he
should have been disclosed as a fact witness befigre the close of €& discovery. Given the
numerous other drivers who were disclosed trmely fashion and already have been deposed,
there is no basis for adding anotlfect witness on the subject of tHeck plate at this late date.

For all of these reasons, Defendant’s motiogranted in part, and Broccolo is barred from
testifying as a fact witgss about his experiences at the ttypalle Post Office and with the dock

plate at issué.

The remaining issue is whether Broccolo nestify concerning what he claims to have
heard on December 11, 2009, when Defendant’s ew@ertperforming an inspection at the post
office. As to that issue — andathissue alone — the latigsclosure is excude Plaintiff's counsel
states that he did not become&are of Broccolo’s presence at the scene of the inspection until
Defendant produced Kress’s notes in mid-Ma2€1i.0, just prior to Kress’s deposition. Less
than a month later, Plaintiff's counsel was able to speak with Broccolo, and on that same date
counsel issued Plaintiff's third supplemental R26a) disclosure. lthese circumstances, the
Court concludes that Plaintiff identified Broccoés a potential fact witness in regard to the
December 2009 inspection as promptly as couldeXgected in the circumstances, and thus
Broccolo will not be excluded on timelines®gnds from testifying on that subject.

With the timing objection overruled, the questis whether there is any conceivable
basis for the admissibility of testimony from d8colo as impeachment. To the extent that
Broccolo is being offered in support of tlwentention that Kress has ignored the drivers’
testimony regarding the extent of the defectaies(see Pl. Resp. [27] at ] 13), such testimony is

not relevant, for the Court wilhe in position to evaluate thextent to which Kress’s opinions

! Nor will Broccolo be permitted to offer opinicevidence that would “rebut” Kress'’s testimony. Not
only has Broccolo not been designated as an expert Rule 702, but it is conceivable that he may not
be qualified to offer any such opinion testimawen if he had been properly disclosed.



take into account all pgnent considerations atine basis of the fact and opinion testimony as a
whole, without any prompting from Broccoldn addition, as noted above, Broccolo may not
offer either lay or expert opinion testimony o tipeneral subject of tr@ock plate, because he
was not timely disclosed as to that matter, whichlbeen at issue since the outset of the case.

In view of those limitations, the Cdurcan conceive only ofa narrow range of
impeachment testimony that may be admissible through Broccolo — testimony about
conversations in which Broccokather participated with Kresand/or Hoglund or that Broccolo
overheard involving Kress and/etoglund. And any such testimpmust bear on an issue of
relevance to the case; it canrsnply constitute impeachmentrfthe sake of contradiction.
See,e.g. United States v. BittermaB20 F.3d 723, 727 (7th Cir. 2003). Whether Broccolo’'s
proposed testimony will satisfy those criteria mainbe known until afteKress and/or Hoglund
testify and are subject to cross-examination. See Fed. R. Evid. 613.

In regard to the possibilitthat testimony from Broccolo Wicomplicate the trial because
counsel for Defendant could be “forced to bmeowitnesses,” the Cdumakes the following
observations. While it may begmeettable that the calling of Bccolo as a witness at trial —
should circumstances warrant — would place Defenitathe position of offering one (or more)
of its lawyers as a witness, the Court cannotualgg the credibility bdt# between Broccolo and
counsel that has been previewed in the motiggesa Defendant inssthat counsel “is only
put in this position because Broccolo’s versiorhisf ten minutes at tHebertyville Post Office
is untrue.” To support that assertion, counsel mesd to testify. The patéal prejudice at this
stage of the case to Defendant is not so sear® warrant ruling out Broccolo as a withess
prior to trial. Because no dates have beerfaepre-trial motions, a jgrtrial conference, or a

trial, Defendant has time to designate additimmainsel to become familiavith the case before



trial. In addition, nothing in Defendant’s briefirmg this issue indicatdbat both of its lawyers

would be necessary as witnesses. Based onftivenagtion available at this time, it appears that
both counsel were present for all of the intéicms involving Broccto, Kress, and Hoglund.

Thus, the testimony of both lawyers may well benecessarily repetitious. However, if
Defendant believes that both lawyers’ testimony fp@ necessary to rebut Broccolo’s testimony

in the event that it is allowed, Defendant has the opportunity to designate new counsel at this
time.

The bottom line is that Defendant’s motitm bar testimony from Frank Broccolo is
granted in part as stated ab@seto any fact or opinion t@siony concerning the general subject
matter of the loading dock area, the dock phitessue, and the opinions offered by defense
expert Kress. The motion to bar is denieidhout prejudice as to the December 11, 2009
inspection, but the alternativelief of limiting Broccolo’s pasible testimony to impeachment
matters arising out of Broccdfopersonal knowledge of the evsrthat transpired during the
inspection is granted. At most, Broccolo maypeemitted to testify as a rebuttal witness — and
only if, after cross-examining Kress and/oodiund, Plaintiff can show that Broccolo has
pertinent testimony to offer &t is not barred underehanalysis set forth abo¥e.

B. Daubert motions relating to Kress and Smith

Defendant proposes to call a mechanicajirger, Tyler Kress, to present opinion
testimony on the reasonablene$the design and maintenancetioé Libertyville loading dock
area. Plaintiff counters with his own expefevin Smith, who opines that the dock area was
negligently maintained and unreasonably hazard&ash side has moved to exclude significant

portions of the other side’s expert.

% Because there is a possibility that Plaintiff nimy permitted to call Broccolo as a rebuttal witness at
trial, discovery may be reopened for the limitedpmse of taking Broccolo’s deposition (as Plaintiff has
offered) should Defendant wish to do so.



1. General legal framework underDaubert and its progeny

Federal Rule of Evidence 702 atite Supreme Court’s decision Daubert v. Merrell
Dow Pharmaceuticals, Inc.509 U.S. 579 (1993), providéhe legal framework for the
admissibility of expert testimony. Sédited States v. Pansief76 F.3d 726, 737 (7th Cir.
2009). Rule 702 permits the admission of expert testimony if “scientdatinical, or other
specialized knowledge will assidte trier of fact to understartie evidence or to determine a
fact in issue.” Fed. R. Evid. 702. Rule 702 requihed the district cotiract as a “gatekeeper’
who determines whether proffered expert testignis reliable and relevant before accepting a
witness as an expert.Winters v. Fru-Con Inc498 F.3d 734, 741-42 (7th Cir. 2007) (quoting
Autotech Tech. Ltd. P'ship v. Automationdirect.cdii, F.3d 745, 749 (7th Cir. 2006)); see also
Kumho Tire Co., Ltd. v. Carmichaé&l26 U.S. 137, 147-49 (199%aubert,509 U.S. at 589.

In assessing a motion to exclude testimoamger Rule 702, the Court must consider
whether the proposed opinion witness (1) isli§jed to offer opinion testimony under Rule 702,
(2) has employed a reliable methodology, (3) prepda® offer opinions that follow rationally
from the application of his “knowledge, skilexperience, training, or education,” and (4)
presents testimony on a matter thatelevant to the case at handdahus helpful to the trier of
fact. SeeKumho Tire 526 U.S. at 151-535en. Elec. Co. v. Joingb22 U.S. 136, 146 (1997);
Daubert 509 U.S. at 589-93; see aMdalker v. Soo Line R. R. CQ08 F.3d 581, 586 (7th Cir.
2000). “The proponent of the expert bears theden of demonstrating that the expert's
testimony would satisfy thBaubertstandard.”Lewis v. CITGO Petroleum Corh61 F.3d 698,
705 (7th Cir. 2009)District judges possessomsiderable discretion imlealing with expert

testimony.Carroll v. Otis Elevator Cq.896 F.2d 210, 212 (7th Cir. 1990); see dk. Elec.



Co, 522 U.S. at 141-43 (holding thabuse of discretion standargpdies in reviewing district
court rulings on admissibility of proposed Rule 702 opinion testimony).

In regard to qualificationsi-ederal Rule of Evidence 702 allows parties to introduce
expert opinions if the expert has the redgeis’knowledge, skill, gperience, training, or
education.” Anyone who has relevant expersisd can offer responsible opinion testimony that
is helpful to a judge or jury may qualify as an expdthess. Seduf Racing Prod., Inc. v. Am.
Suzuki Motor Corp.223 F.3d 585, 591 (7th Cir. 2000). dasessing an expert’s qualifications, a
court should consider the proposedgert’s full range of edation, experience, and trainingG
Elec. U.S.A., Inc. v. Whirlpool Cor661 F. Supp. 2d 940, 951 (N.D. Ill. 2009).

Daubertlists a number of relevant consideratiom&valuating an expert’'s reasoning and
methodology — including testing, peer review, errates, and acceptdiby in the relevant
scientific community. Daubert 509 U.S. at 593-94. *“[T]he tesf reliability is flexible,”
however, “andaubert’slist of specific factors neither nessarily nor exclusively applies to all
experts or in every caseKumho,526 U.S. at 141 (internal quatat omitted). “Rather the law
grants a district court the same broad latitude when it decides how to determine reliability as it
enjoys in respect to its ultimate reliability determinationd. at 142 (emphasis omitted); see
also Pansier,576 F.3d at 737 (the Seventhratiit “gives the [district]court great latitude in
determining not only how to measure the religpibf the proposed expert testimony but also
whether the testimony is, in factlieble”) (emphasis omitted) (citindenkins v. Bartlett487
F.3d 482, 489 (7th Cir. 2007Mpwis,561 F.3d at 704-05 (“the law gtarthe district court great
discretion regarding the mannenimich it conducts thaCjauber{ evaluation”).

In assessing the admissibility of proposed eixgstimony, the Court’s “focus, of course,

must be solely on principleand methodology, not on the conctuss that they generate.”



Daubert 509 U.S. at 595. However, as the Supe Court has recognized, “conclusions and
methodology are not entirely distinct from omether,” and while “[tJrained experts commonly
extrapolate from existing data[,] * * * nothing in eiti@aubertor the Federal Rules of Evidence
requires a district court to adnopinion evidence that is connedtto existing data only by the
ipse dixitof the expert.”Gen. Elec.522 U.S. at 146. In other wad'[a]n expert who supplies
nothing but a bottom line supplies nothingvaflue to the judiial process.” Wendler & Ezra,
P.C. v. Am. Int'l Grp., In¢ 521 F.3d 790, 791-92 (7th Cir. 2008) (quotMugl-State Fertilizer
Co. v. Exch. Nat'l Bank877 F.2d 1333, 1339 (7th Cir. 1989)). dhort, “[i]t is critical under
Rule 702 that there be a link between the factslata the expert has worked with and the
conclusion the expert’'s testimony is intended to suppadtiited States v. Mamal332 F.3d
475, 478 (7th Cir. 2003). Where that link is mggi “[@] court may conclude that there is
simply too great an analytical gap betwdlea data and the apon proffered.” Gen. Eleg.522
U.S. at 146.

Finally, it is important to bear in mind ti&eventh Circuit's teaching about the critical
distinction between a jury tliand a bench trial with respt to the Rule 702 inquiry:

Where the gatekeeper and the factfinder are one and the same — that is, the judge

— the need to make such decisions pigonearing the testimony is lessened. See

United States v. Browd15 F.3d 1257, 1268-69 (11th CR005). That is not to

say that the scientific reliability requirement is lessened in such situations; the

point is only that the aurt can hear the evidence and make its reliability

determination during, rather than in adea of, trial. Thus, where the factfinder

and the gatekeeper are the same, the court does not err in admitting the evidence

subject to the ability later to exclude itdisregard it if it turns out not to meet the

standard of reliability established by Rule 702.
In re Salem465 F.3d 767, 777 (71@ir. 2006); see alshletavante Corp. v. Emigrant Sav. Bank
619 F.3d 748, 760 (7th Cir. 2010) (observing thhe court in a bench trial need not make

reliability determinations before evidence is presented” because “the usual concerns of the rule —



keeping unreliable expert testimony from theyju are not present in such a settindgjpwn,
415 F.3d at 1269 (“There is less need for the gatekdepkeep the gate when the gatekeeper is
keeping the gate only for himself”). Under tlsisnsible approach, where the judge will be the
trier of fact at trial, the Gurt may choose to (1) allow thegsentation of borderline testimony,
(2) subject the testimony to the rigors of sg@examination, and (3) cide later whether the
testimony is entitled to some considerationvdnether it should be excluded as irrelevant,
unreliable, or both.
2. Plaintiff's motion to exclude Tyler Kress

Plaintiff's chief complaint about Kress’s gposed testimony is that Kress purportedly
ignored the testimony of severali¢k drivers in regard to the gdetween the dock plate and the
trailer bed — the gap that Plaiftalleges caused the injury thatvgarise to thiditigation. The
problem with Plaintiff’'s argument is that Kresssmaot obligated to accept, or even to address,
the drivers’ testimony. To the extent that thevers’ testimony is petgsive, Kress’s opinions
may be entitled to less weighthE is unable to explaihis decision not toonsider their views.
But it is evident from the briefing on theaubert motions that Kress discounts the drivers’
testimony on the ground that “people are not gabplidging things like dtances * * * just by
eyeballing them.” Contrary to Plaintiff’'s conten, that is not an attack on their credibility —
he’s not insinuating that they are lying — lmather a challenge to the accuracy of their
observations and/or their recollens concerning the dock plated the trailer bed at various
points in time (some more than five years aghj.any event, should either Rule 702 witness
offer testimony that merely purports to make a credibility determination concerning a fact
witness, the Court will simply disreghthat portion of the testimony. Seeg, United States v.

Goff, 430 F.2d 396, 397 (7th Cir. 1970) (Himig that, in a bench tridithe trial court is the judge

10



of the credibility of tle withesses”); see alédnited States v. Benso®41 F.2d 598, 604 (7th Cir.
1991) (distinguishing between testimony from an eixperporting to “tell [the trier of fact]
whom to believe” and “testimony that, if acceptedl) lead the [trier offact] to disbelieve a
witness”).

The drivers will present testimony on the dgtate and loading zone areas on the basis
of their observations from thousands of deliveties they collectively have made dating back to
the time of the occurrence; Kress will chathe that testimony on the basis of his actual
measurements, taken with levels and tape measures four years after the occurrence, and will filter
the data that he has collected through anstiqent specialized engeering knowledge or
experience that he possesse&ress also will offer opinions concerning the design and
maintenance of the dock area. Whether the lapse in time betwe2@OHeccurrence giving
rise to Plaintiff's claim and the 2009 inspectiohthe site by Dr. Kress proves significant (as
Plaintiff suggests) will depend, at least in part, on the extent to which the dock area is the same
or has been altered in some material wayrduthat time. The dispute over whether the dock
area and dock plate were “nice” or “anything but nice” similarly will turn on the substance of the
testimony, not on the summary labels.

In sum, although Plaintiff's motion exposesme potential flaws ifKress’'s proposed
testimony, none of Plaintiff's arguents convinces the Court — espdigiin a bench trial setting
— to exclude Kress’s testimony in advance of triglaintiff's criticismsof Kress’s methods and
opinions go to the weight thahauld be given to Kress’s testimomgt to its admissibility. See,

e.g, Walker v. Soo Line R.R. C&08 F.3d 581, 586-87 (7th Cir. 200@xplaining that “the

factual underpinnings of expestimony may be subject to coardttack,” including through

11



“[vligorous cross-examination’ral “presentation of contrary ewdce”). Plaintiff's motion to
bar Kress'’s testimony therefore is respectfully denied.
3. Defendant’smotion to exclude Kevin Smith

Defendant objects to Smith’s testimony on several grounds. To begin with, Defendant
contends that Smith’s testimony relies nothes own personal observatis, but rather on his
“restatements of the fact testmy in this case.” Similarly, Defendant charges that Smith’s
proposed testimony improperly “exgphs the testimony” of othewitnesses. Defendant also
criticizes Smith for relying on “approximate” @asurements taken during a brief inspection at
the post office. And, finally, Defendant arguést the Court should exclude any testimony
based on Smith’s testing, because the tests wengenmrmed at the Libertyville post office and
did not involve the same size vehicle as PlHintas operating at the time of his injury.

As with Plaintiff's criticisms of KressDefendants poke some potentially significant
holes in Smith’s propose@stimony. Nevertheless — againmgssing that the alence of a jury
weighs in favor of admitting borderline testiny — the Court sees meason to bar Smith in
advance of trial. Se#/alker, 208 F.3d at 586-87.

First, a Rule 702 opinion witness need ndy an his or her own peonal observations.
Rule 703 expressly permits an opinion witness selan opinion on facts or data “perceived by
or made known to the expert at or before tharimg,” and further allowan opinion witness to
rely on facts or data & would not be independently adsible in evidence provided that the
facts or data are “of a type reasonably relipdn by experts in the particular field in forming
opinions or inferences upon the subject.” ARdEvid. 703. Experts often are asked to render
an opinion based on the applicatiointheir specialized knowledged/or experience to a set of

facts, real or hypothetical. There is nothingdrently improper about Smith offering opinions

12



after taking into account the faet testimony of othewitnesses, so long dke underlying data

on which Smith relies is reliable and the reasoning that connects that data to Smith’s conclusions
is sound. Se#&Valker, 208 F.3d at 588 (observirthat “courts frequentljhave pointed to an
expert’s reliance on the reports of others as an indication that their testimony is reliable” and
commenting further that expertstenony relying on the opinions oftars should be rejected if

it is “too speculative” or if “thaunderlying basis is faulty”).

Second, to the extent that Smith purportsdrplain” the testimony of others without
adding any value by virtue of his own expertIdieations, the Court will simply disregard that
testimony. Seee.g, Hammond v. Coleman Cd&1 F. Supp. 2d 533, 539 (S.D. Miss. 1999)
(“Dr. Rosenhan’s repetition of Plaintiff's testimony not helpful to the [trier of fact]. The
Plaintiff himself can testify tavhat happened to him.”). In other words, Smith may not offer
opinion testimony purporting to tethe Court what another witresneant in his or her fact
testimony; that witness’s factsigmony must rise and fall on itsvn. But if Smith’s use of the
other witness’s testimony comports with Rd@3, Smith may offer an opinion under Rule 702.

Third, to the extent that Smith’s testimony rests on approximations or testing in
conditions that differ materiallfrom the conditions present aettime of the accident, it will be
incumbent on Smith to explain why his conctus follow reliably from the data and the
methods used to analyze that data. Gen. Elec.522 U.S. at 146Vlamah 332 F.3d at 478.

The same is true for Kress. In fact, Defant’s criticisms of Smith’s methodology — for
example, that he performed his testing off-siteing a trailer that was 8 feet longer than the
trailer that Plaintiff was operating at the time of his injury — mirror Plaintiff's complaints about
various alleged shortcomings in Kress’s methodgl— such as his failures to obtain detailed

load information and weights from the trucksitthmade deliveries during his inspection or to
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make scientific calculations as to the lightingtle dock area. To the extent that Smith’s or
Kress’s extrapolations are not grounded in seeentific method, the Court will discount or
disregard their opinions.

For all of these reasons, Defendant’s motmexclude Smith’s testimony is respectfully
denied. Both parties will have the opporturtityattack the “factual underpinnings” of other
party’s expert opinions throughgorous cross-examinatioMalker, 208 F.3d at 586-87), and
the Court retains the prerogative to discoustiteony that it finds unpersuasive or disregard it
altogether if, after furtheramsideration, the testiomy is unreliable, nelevant, or bothlg re
Salem 465 F.3d at 777).

lll.  Conclusion

For the foregoing reasons, Defendant’s omtio bar testimony from Mr. Broccolo [24]

is granted in part and deniad part; Plaintiff's motion to bar testimony of Dr. Kress [33] is

denied; Defendant’s motion to strike statement and bar testimony of Mr. Smith [42] is denied.

Date: March 18, 2011

RoberM. Dow, Jr.
UnitedState<District Judge
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