Almy et al v. Kickert School Bus Line, Inc. Doc. 210

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ROBERT T. ALMY and
CHRYSSERICE,

CaséNo.: 08-cv-2902

Plaintiffs,
Judgd&robertM. Dow, Jr.,

V.

KICKERT SCHOOLBUSLINE, INC,,

M N e O —

Defendant.

MEMORANDUM OPINION AND ORDER

Pro seplaintiffs Robert Almy and Chrysse Rieollectively “Plaintffs”) are school bus
drivers who allege that their employer, DefemdKickert School Bus Line, Inc., failed to pay
them overtime wages for hours that they worke@xcess of forty hours per week. Plaintiffs
allege that this failure violated both thelézal Fair Labor Standards Act, 29 U.S.C. § 204eq.
(“FLSA”), and the lllinois Minimum Wge Law, 820 Ill. Comp. Stat. 105t seq.(IMWL").
Plaintiffs also allege that Defendant failed gay them for all the tie that they worked, in
violation of the lllinois Wage Paymenha Collection Act, 820 Ill. Comp. Stat. 115t seq.
(“IWPCA").

Earlier in the case, Defendant moved famsuary judgment [55], and Plaintiffs (who at
the time were represented by counsel and wetteopa collective action, all the other members
of which have settled their claims) cross-maver partial summary judgment on the issue of
liability on the FLSA and IMWLovertime claims [59]. Defenda argued that it should be
granted summary judgment on the FLSA clabacause the United States Secretary of

Transportation (“the Secretaryfips the power to edtiish qualifiations and maximum hours of
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service for school bus drivers canherefore school bus driverslifaithin the “motor carrier
exemption” to the overtime provision containén the FLSA. See 29 U.S.C. § 213(b)(1).
Defendant also argued thashould be granted sunamy judgment on the IWML claim by virtue
of the similar motor carrier exemption set forth820 Ill. Comp. Stat105/3(d)(7). Plaintiffs
disputed the applicabilitgf both exemptions.

The Court limited its consideration of therfp@s’ cross-motions for summary judgment
to the potentially dispositive and purely legal issue of whetleSecretary has the power under
49 U.S.C. § 31502 to establish qualificaticarsd maximum hours of service for school bus
drivers. See [69], [77]. Lookg to analogous and persuasive case law from the Second and
Eleventh Circuits, the Courtoacluded that the Secretary shgurisdiction to regulate the
gualifications and maximum hours of service sehool bus drivers and that as a result the
Plaintiffs could fall within the motor carrier exertipns to the FLSA and IMWL. The Court
denied Defendant’'s motion for summary judgtehowever, because the factual record was
insufficiently developed for the Court to determine whether Plairditisfall within the motor
carrier exemptions. See [77 at 14-15]. The Cowt denied Plaintiffstross-motion for partial
summary judgment in light oits holding that the Secretary hgurisdiction to regulate the
gualifications and maximum hours sdrvice of school bus drivers.

After the Court’s ruling, the case settled aslioPlaintiffs except Almy and Rice. The
remaining parties have since conducted aliscy on the issues bearing on the potential
applicability to Plaintiffs of the motor carrier exemptions to the FLSA and IMWL. Defendant
has once again moved for summary judgment booaints. [183]. Plaintiffs oppose the motion
but have not cross-moved for summary judgmBidintiff Aimy has instead filed a motion for

reconsideration or vacation of the Courtsder denying summary judgment [190], which



Defendant opposes [195]. Plaintiffs jointly mouvedstrike Defendant’&rief opposing Plaintiff
Almy’s motion for reconsideration for impropeervice [201]. Deferamht responded to the
motion to strike by sending Phdiffs hard copies of its somary judgment materials and its
response to the motion for recatexation [203]. Plaintiffs sulegjuently moved for sanctions on
the issue of improper service [209]hey have also sought leate file a further response to
Defendant’s motion for snmary judgment [204].

For the reasons stated below, the Courtete®ilaintiffs’ motion tostrike [201]; denies
Plaintiffs’ motion for sanctions [208]; deniesaiitiff Almy’s motion for reconsideration [190];
grants Plaintiffs’ joint motiorfor leave to file a further sponse to the motion for summary
judgment [204]; and grants Defendantistion for summary judgment [183].

l. Background

Because the Court ultimately is considgrDefendant’s motion for summary judgment,
the Court construes all “facts and draw([s] all reabtanferences in the light most favorable to
the nonmoving party,” Plaintiffd-oley v. City of Lafayet{e359 F.3d 925, 928 (7th Cir. 2004).
Generally, the Court takes all relevant faétem the parties’ Local Rule (“L.R.”) 56.1
statements. In this case, however, Plaintiffisve failed to file an L.R. 56.1 statement
notwithstanding Defendant’'s compliance wittRL56.2, see [187 & 188], which is designed to
apprisepro se litigants opposing summarjadgment of their obligans under the relevant
federal and local rules. Plaintiffs have instead submitted a lengthy “response in opposition” to
Defendant’s L.R. 56.1 statement in which they object to many of Defendant’s factual assertions
and make their own argumentative assertions dhne for the most part unsupported by citations
to admissible evidence. [198]. “A response to aestant of facts * * * is not the place for purely

argumentative denialsNMoede v. Pochter701 F. Supp. 2d 997, 999 (N.D. Ill. 2009) (quotation



omitted), and courts are not required to “walde@ugh improper denials and legal argument in
search of a genuinely disputed fa&drdelon v. Chi. Sch. Reform Bd. of T&33 F.3d 524, 529
(7th Cir. 2000). Yet Defendant has not pressedissue of Plaintiffs’ lack of compliance with
L.R. 56.1, and “the decision whetht apply [local] rule [56.1strictly or to overlook any
transgression is one left to the Court’s discretidnttle v. Cox’s Supermarket§1 F.3d 637,
641 (7th Cir. 1995). In light of Plaintiffgro sestatus and apparent efforts to comply with L.R.
56.1 by filing a lengthy (though improper) responsdtfendant’s L.R. 56.1 statement [198]
and submitting affidavits and other evidencéhwtheir opposition brief [197], the Court is
inclined to overlook this transgressidhe Court will look to Defendant’s L.R. 56.1 statement
[185] and the materials submitted therewith [188gintiffs’ responsive materials to the extent
that they are supported by citais to admissible evidence, [19]198], and the parties’ earlier
factual stipulation [54]See Fed. R. Civ. P. 56(c)(3). The Qoalso notes that Plaintiffs have
repeatedly reiterated that “[t]Hiacts are not in dispute.” [196 1]; [198 at 1]; [199 at 1].
Defendant is an lllinois corpation engaged in business aprivate carrier contracting
with school districts to transpochildren to and from schoohd through charter contracts to and
from other events on large passenger buses. {1B5 Defendant’s bus terminal (and principal
place of business) iwcated in Lynwood, lllings, near the lllinois-Idiana border. [185  2].
Defendant contracts with publichemol districts in bdt lllinois and Indianaf185 | 2]. Children
transported to Indiana schools reside exclusiwelindiana, but Defendant has some contracts

with private schools in lllinois whose studentside in Indiana. [185 | 2]. Defendant possesses

! Plaintiff Almy is pro sebut is not an inexperienced litigant. Sdey v. U.S. Dep't of Justicé14 F.3d
1191, 1997 WL 267884 (7th Cir. 1997).

2 The Court will not, however, entertain requests ftiefenade in Plaintiffs’ L.R. 56.1 response. These
requests are not pertinent to the motions at haddraoreover, are not properly before the Court.



an interstate motor commonrgar certificate and has beassued a “DOT number” by the
Federal Motor Carrier Safety Administration. [185 { 18].

Plaintiff Almy is a citizen of Indiana and &ntiff Rice is a citizenof lllinois. Both
Plaintiffs are employed by Defendaad school bus drivers. [54 1 1Hlaintiffs are required to
maintain commercial driver’s licenses with “BPassenger) and “S” (School Bus) endorsements,
[54 19 4, 6], and to undergo medidighess and drug and alcohoktmg. [54 1 7-8]. Plaintiffs’
regular driving routes requirdtlem to transport children a@®the Illinois-Indiana border on a
daily basis. [54 § 13]; [185 1 23-24]. Both Pldistalso drove interstate charter routes on
occasion. [54 § 13]; [185 1 24].

The parties have stipulated that “[p]rimr February 3, 2008, each plaintiff was paid his
or her regular rate of pay for all compensated hours worked, including time worked over 40
hours in individual work weeks.” [54 | 2]. Theyuveaalso stipulated th&{a]fter February 3,
2008, each plaintiff has been paid time and oné-higl or her regularate of pay for all
compensated hours worked over 40 houiadividual work weeks.” [54 T 3].

Plaintiffs were at all relevant times mbéers of the bargaining unit represented by
Teamsters Local 142, which has been a partgoltective bargaining agreements (“CBAS”)
with Defendant, including one that was inesff from July 1, 2005 to June 30, 2008 and one that
was in effect from July 1, 2008 to Juge, 2011. [54 T 1]. Undehe 2005-2008 and 2008-2011
CBAs, Plaintiffs were guaranteed a minimumtab hours’ pay for their morning routes, two
hours’ pay for their evening routes, and three hopay for charters, even if those routes took
less time. [185 1 32, 36]; [186-6 § 11.5]; [186YL01.5]; Almy Dep. 44:2-12; Rice Dep. 41:1-
12, 43:2-7. The CBAs further provided that drivevhose hours exceeded the guarantees “will

receive payment for the amount of actiaiurs worked.” [186 § 11.5]; [186-10 T 11.5].



Plaintiffs assert that the ding time alone on their daily mang and evening routes always
took longer than two hours. [197 EX § 11]; [197 Ex. B { 5]. Thegontend that they were not
paid for all of the actual time &h they worked performing required tasks, such as gathering and
completing paperwork, conducting “pre-trip” iresgions of their buses, fueling and cleaning
their buses, and reviewing schedules. See Abap. 47:13-49:13; Rice Dep. 54:24-56:19; [185

19 33-34]. They contend that these tasks took mmmeethan Defendant allotted — and paid — for
them. See [197 Ex. A 1 12-13]; [197 Ex. B T 1097 Ex. J]. Defendant does not dispute that
these tasks are part of Plaintifthities but “considers this time paad part of the morning [and
evening] route packagel[s],” [188] 33-34], and contends that Plaintiffs “have been paid for all
hours worked.” [200 at 6]. Plaintiffalso contend that they wenet (but should hae been) paid

for “deadhead” time accrued while they were driving empty buses to and from charter
assignments. Defendant agrees that Plaintifsre not paid specifically for ‘deadhead’ time
each day they operated a charter” but contends that they were nonetheless compensated for their
time worked because “Kickert considers this tipagd as part of the alnter pay.” [185 1 35].

Plaintiffs are required to keep a record of their starting time, driving time, and quitting
time consistent with instructions given Wyefendant. [54 | 10]. Per the language from
Defendant’s “Driver's Handbook” submitted by Almthese instructions were to “Fill in the
exact time for all the work you did. From tliene you are expected in the drivers’ lounge
(before routes), to the time you return to Kidkedrivers’ lounge (after routes). On a normal
day, this would be the time on the time of your route sheet when you leave and the time on the
bottom of the route sheet when ymturn. When a day changes (gatismissal or late start),
write the exact time you work that day. Wheomething occurs to permanently alter your

departure and return times, it is your responsibibtgive that information to the Supervisor so



that your route sheet can be updated.” [190-1 Ex.P&intiffs assert that when they filled out
their timecards in this fashion, fékert would then initiate diggline procedures against [them]
and put write ups in [their] personnel file[s] arefuse to pay [them] for actual hours worked.”
[197 Ex. A 1 11]; see also [197 ER { 12]. Plainitff Almy filed a grievance on the “issue of
unpaid back wages and unpaid overtime wdd&86-11 | 4], on January 28, 2008. [197 Ex. A {
6]; see also [185 1 40]. Defendaartd Teamsters Local 142 agreedplace the grievance on
hold, [197 Ex. A 1 6], and the grievance hasyweitbeen resolved. [185 { 40]; [197 Ex. A { 6].
Il. Motion for Reconsideration and Related Filings

Plaintiff Almy disagrees witlthe Court’s conclusion that the Secretary has jurisdiction
over Defendant and school bus drivers generally. Invoking Federal Rule of Civil Procedure
54(b), he has moved the Court to vacateSéptember 11, 2009 opinion [77] as “void and
inconsistent with due process.” [1801]. In the alternate, he wishes thedlirt to reconsider its
opinion “to prevent manifestjustice.” [190 at 1].

A. Motion to Strike & Motion for Sanctions

Defendant filed a brief oppoxy Plaintiff Almy’s motion fa reconsideration. [195]. In
the certificate of service accompanying thdindg, Defendant stated that it filed the brief
electronically through the Court's CM/ECF systend aerved copies to Plaintiffs “via email.”
[195 at 17]. Plaintiffs jointly moved to strikeefendant’s response brief for improper service.
[201]. Citing Federal Rules of @l Procedure 5(b)(2)(E) and 5(b)(3), as well as Northern
District of lllinois Local Rule 5.9, Plaintiffsantended that the Court should strike Defendant’s
brief because they “never consented in writiodeing served by electronic means.” [201 | 7].
Defendant responded to the matido strike within five dgs. [203]. Defendant’'s counsel

conceded that he had failed to serve paperesopn Plaintiffs, chalked the failure up to an



oversight, and assured the Court that he hadurtsd his secretary to mail hard copies of
Defendant’s briefs opposing reconsideration [186¢ supporting summary judgment [200] to
Plaintiffs. In its next filing [205] Defendant noted in the certifieabf service thait had served
Plaintiffs “via the court's ECF system and WAS. Mail, postage prepaid.” Plaintiffs do not
dispute that they received tHiBng by U.S. Mail but contend #t “[s]ervice was not made via
the court's ECF and such a claim * * * tainte timtegrity of the judicial process” and is “in
contempt of Chief Judge James F. Holdermae'seral order on electronic case filing.” [208].
Accordingly, they have asked the Court tgoose sanctions, specifically “remedial damages”
and an order mandating compliance with LocaleRu9, Federal Rule of Civil Procedure 5, and
Northern District of linois General Order 11-0024208].

Federal Rule of Civil Procedure 5(a) does not by its terms explicitly require service of the
briefs at issue here. See Fed.@v. P. 5(a); Fed. R. Civ. P. &) (defining “pleadings”). Yet
commentators and courts have ipteted Rule 5 broadly to me#mat “every party not in default
is entitled to receive notice of eastep taken in the action.” 4Bharles Alan Wright, Arthur R.
Miller, Mary Kay Kane& Richard R. Marcus, EDERAL PRACTICE & PROCEDURES 1143 (3d ed.
2012); Larson v. Brown Cnty.No. 11-cv-0980, 2012 WL 3057035, & (E.D. Wis. July 27,
2012) (“Plaintiff is hereby notified that, from woon, he is required, under Fed. R. Civ. P. 5(a),
to send a copy of every paper or document filéth whe court to the opposing parities or their
attorney(s).”);In re Motion to Quash Subpoemta Bergen, Paulsen & CoNo. 7:10-cv-00434,

2011 WL 6826416, at *4 (N.D. lowBec. 28, 2011) (“The Courtoncludes that the Rules

% If Defendant were as inclined as Plaintiffs to scimérthe procedural rules in response to each filing its
opponent submitted, it too could finéchnical grounds on which to object to the filings. See, e.g., L.R.
5.2(c)(2) (requiring typewritten docunitsnto have margins of at least one inch); L.R. 5.3(b) (“Every
motion or objection shall be accompanied by dceobf presentment specifying the date and time on
which, and judge before whom, the nootior objection is to be presentedPgarle Vision, Inc. v. Romm
541 F.3d 751, 758 (7th Cir. 2008) (“[P]ro se litigaate not excused from compliance with procedural
rules.” (citingMcNeil v. United State$08 U.S. 106, 113 (1993)).



should be broadly construed fwovide notice when a partymterests might be adversely
affected.”); Heim v. Dauphin Cnty. PrisorNo. 3:CV-10-1491, 201WL 2132845, at *1 n.2
(M.D. Pa. May 27, 2011) (“Fed. R. Civ. P. 5(a) regs a party to serve on the other parties to
the lawsuit copies of motions, briefs, and other documents accompanying those filings.”).
Northern District of lllinois General Ordet1-0024 reflects this broad interpretation and
provides that “Parties to a case assigne®E®@¥F, who are not E-Filers and who have not
otherwise consented to serviceddgctronic means under Fed. Rv@. 5(b)(2)[(B] are entitled
to receive a paper copy ohw electronically filed documeritN.D. Ill. Gen. Order 11-0024
(X)(D). The briefs at issue were filed electrodiizaneither Plaintiff Almynor Plaintiff Rice is
an E-Filer, and neither has consented in writmglectronic service as required by Fed. R. Civ.
P. 5(b)(2)(E). The Court therefoconcludes that Defendant aast violated a local and likely a
federal procedural rule wheih purported to serve Plaintiffey e-mail. Indeed, Defendant’s
counsel conceded that he “fail[ed] to follow special rulespfor seplaintiffs.” [203 { 2]. The
guestion presented by Plaintiffs’ tian to strike is what, if anyemedial action is appropriate.
Federal Rule of Civil Procedure 5 does not by its terms require the imposition of
sanctions for noncompliance. See Fed. R. Civ. Kebnedy v. Hankey Grouplo. WDQ-09-
2890, 2010 WL 1664087, at *7 (D. Md. Apr. 22, 201€@mpareFed. R. Civ. P. 11(a) (“The
court must strike an unsigned paper * * * *”). Nor do General Order 11-0024 or the Local Rules
pertaining to service call for sanctions. Yet Piffisn seek a severe remedy for an infraction that
Defendant admitted and promptly took steps to cbri@iven the apparent lack of prejudice to
Plaintiffs — Plainiff AlImy replied to and engaged with the substantive arguments raised in
Defendant’s improperly served filing and did scconformance with the previously established

briefing schedule — the Court is not inclined to impose any sanctions on Defendant for its



improper service. This is not gay that the Court “in [any] wacondones the loose adherence to
the Federal Rules of CiviProcedure and Local Ruledyoe v. Tsai No. 08-1198, 2010 WL
2605970, at *17 (D. Minn. June 22, 2010), but only that Court does not find it necessary to
strike Defendant’s brief or imposg¢her sanctions in this instance.

First and most importantly, Plaintiffs have rdemonstrated or even alleged that they
were prejudiced or negatively affected in any way by the improper sér@ieeKennedy 2010
WL 1664087, at *7. Other courts that have rutedmotions to strike for noncompliance with
Fed. R. Civ. P. 5 have found prejudice to theving party an important factor in their
consideration of whether sdmms were warranted. See.,g, McKinnie v. Roadway Express,
Inc., 341 F.3d 554, 557 (6th Cir. 2003) (“The violation of Rule 5(b), however, does not provide a
sufficient basis to reverse thlistrict court’'s summary judgmetecause Plaintiffs had actual
notice that the summary judgment motion had been fileldefinedy 2010 WL 1664087, at *7,
Faircloth v. Hartman No. 08-cv-01742, 2009 WR4613, at *1 (D. Colo. Ja 5, 2009) (denying
motion to strike where “there deaot appear to be any prejogelito Defendants regarding the
Motions that they seek to strike, as they haaeived notice of the Motions and Declarations via
the electronic filing system”Brown v. S. F. Sheriffs DepWNo. C 03-0047, 2007 WL 4166007,
at *3 (N.D. Cal. Nov. 9, 2007) (denying motion to strike forilfare to comply with Fed. R. Civ.
P. 5(a) whergro seplaintiff asserted “personal problemas excuse and no prejudice inured to
defendants; “Defendants filed tanely reply brief in which they noted their awareness that
plaintiff had filed a brief with the court, yetdi posed no alternativealid the court deny their

motion, nor did they request an extension of timeefdy or that the cotiprovide them with a

* In their reply brief [206], Plaintiffs assert thaethwould “be prejudiced such action” [sic] if the Court
declines to strike Defendant’s brief, but they failed to (1) raise this or any similar argument in their
motion to strike and (2) provide the Court with exesuggestion as to how they were adversely affected
by the improper service at the heart of this dispute.
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copy of the opposition. The court can only assuina defendants obtained a copy of the brief
on their own.”);Coker v. Dallas Cnty. JailNo. 3:05-cv-0005, 2007 WL 3022575, at *7 (N.D.
Tex. Oct. 17, 2007) (“The Court declines to strike Plaintiff's documents for failure to serve the
Dallas County Defendants. Defendants have not pegadiced because the record reflects they
had notice through ECF that Plaintiff filed the affidavits as well as an opportunity to reply.”);
E.E.O.C. v. Lee’s Log Cabin, Indo. 05-c-0507, 2006 WL 6021170, at *1 (W.D. Wis. May 9,
2006) (denying motion to strike for noncomphkanwith Fed. R. Civ. P. 5(b)(2)(D) where
plaintiffs ultimately received a hard copytbe filed document and “striking defendant’s motion
would achieve nothing but undue delayOplasanti v. Allstates Cos., IndNo. Civ.A.3:01CV-
257-S, 2001 WL 1774441, at *1 (W.D. Ky. Sept. 10, 20@ihding “the remedy of striking” an
improperly served document “unnecessary” whemproperly served party had not taken any
action in reliance on the failure, took no stepsati@mpt to rectify tb harm by requesting an
extension of time, and had “received a copyhef response and has atfged to respond to its
merits”). The Court agrees with these courts thek of prejudice to the moving party is a key
factor militating against the imposition of severe sanctions.

Second, to the Court’s knowledge, this is fin&t time during the four-year existence of
this case that Defendant failed to properly sdlantiffs. The Court stresses that compliance
with the procedural rules is required no matter what the frequency or nature of filing or duration
of a case, but concludes that the apparently isotaade of this error in the broader context of
this action weighs against imposing sanctié@fsFed. R. Civ. P. 11(c)(4) (“A sanction imposed
under this rule must be limited what suffices to deter repetiti of the conduct or comparable
conduct by others similarlsituated.”). On theecord before it, and patlarly in view of

Defendant’'s prompt and candid response to its error [203], the Coundt isonvinced that
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sanctions are necessary to preventnecice of the error; a warning will doynn v. Roberts
No. 03-3464, 2005 WL 3087841, at *4 (D.ad\ov. 1, 2005) (“[T]he Court will not resort to
the extreme measure of strikingtifgener’'s document at this timeithout first giving petitioner
a warning that he must comply with the procedluules.”). Should Defend fail to heed this
warning and engage in repeateidlations of the proceduraules, the Court may be more
inclined to follow the lead ofnited States v. International Business Machines C&®F.R.D.
613, 614-16 (S.D.N.Y. 1975), and strike its namorming filings in summary fashion. See
Lynn 2005 WL 3087841, at *4 (“Petitioner’s failure t@mply with these instructions in the
future, should he file additional pleadings, widsult in the Court’s striking such pleadings,
motions, or other papers.'foker v. Dallas Cnty. JgiNo. 3:05-cv-0005, 2007 WL 3022575, at
*7 (N.D. Tex. Oct. 17, 2007) (declining to strikikng but “expressly admonish[ing]” that future
“failure to comply may result in sanctions”).

Finally, there is no evidence that Defendant acted maliciously or in bad faith when it
failed to properly serve the brief on Plaintiffs. S&wambers v. NASCO, In&01 U.S. 32, 45—
46, (1991) (describing court’s inhetepower to award attorney’sds as sanction when “a party
has ‘acted in bad faith, vexatiously, wanly, or for oppressive reasons™ (quotiddyeska
Pipeline Serv. Co. v. Wilderness Soei2l U.S. 240, 258-59 (1975)Ynited States v. Labelle
No. 11-14034, 2012 WL 1890915, at *1 (E.D. Mich.ym24, 2012). Upon being alerted to the
service error, Defendant admitted it, corrected it, and even ensured that a subsequently filed
document that suffered from the same infirmity [2@@s also sent to Ptaiffs in hard copy.
See [203]. Defendant’s prompt and candid responge s@rvice error suggts to the Court that
Defendant did not by its improper service intendptejudice Plaintiffs or deceive the Court.

And, as discussed above, there galo reason to conclude that Ridis (or the Court) were in

12



fact prejudiced or deceived by Defendant’s ‘iowght.” Defendant’s brief [195] will remain on
the record, and Plaintiffs’ joint main to strike it [201] is denied.

The Court for these same reasons denianfiffs’ joint motion for sanctions [208],
which seeks to penalize Defemdafor its assertion that sece of [205] on Plaintiffs was
effectuated “via the court's ECF system and Wi&. Mail, postage pregd.” Plaintiffs do not
dispute that they were appropriately served U.S. Mail, which is a service method
countenanced by Fed. R. Civ. P. $]C); they take issue witbefendant’s representation that
they were also served “via the court’'s ECKEteyn.” Defendant may well believe that Plaintiff
Almy at least is receiving documents via CM/E@Hight of Docket Entry 121, in which the
Court directed the Clerk to “provide notice byih@ad electronic notificatin to Robert T. Almy
at [Almy’s e-mail address].” Even if that is nthe case, the Court is not inclined to impose
sanctions for what seems to have been a hasrded minor drafting enroThis small error,
which, like the service error appears to have kenproduct of carelessness rather than bad
faith, does not materially “taint fhe integrity of the judicial mrcess,” [208], or indeed affect
Plaintiffs, their case, or the Court in any wakhe Court is therefore inclined to overlookG.
Fed. R. Civ. P. 61Russell v. City of Milwauke838 F.3d 662, 666 (7th C2003) (“Certainly, if
a paper filed with the court doemt contain the required certfite of service, a court may
disregard it. Yet, a court is not obligated to éigrd to the paper if finds by other evidence
that the paper was in fact served by the parties.” (citations omittEd))|.C. v. David
Appraisals, Ing.No. 6:11-cv-220-0rl-19GJK, 2012 W252835, at *3 (M.D. Fla. Jan. 26, 2012)
(overlooking obvious error in cd@ficate of service). The Court cautions Defendant to more
carefully proofread its submissions and believes this warning alone will prove sufficient to deter

similar infractions in the future.
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B. Motion for Reconsideration

Because Plaintiff Almy has oved for reconsideration of an interlocutory order before
the Court has finished with hease, his motion is governed bydéeal Rule of Civil Procedure
54(b):

any order or other decision, however desigdathat adjudicas fewer than all

the claims or the rights and liabilities fefwver than all the parties does not end the

action as to any of the claims or parta®l may be revised at any time before the

entry of a judgment adjudicating all tldaims and all the parties’ rights and

liabilities.
Fed. R. Civ. P. 54(b). Under Rule 54(b), theu@ may exercise its inherent authority to
reconsider the interlocutory order witvhich Plaintiff Almy takes issue. Sd&artmar Corp. v.
Paramount Pictures Theatres Car847 U.S. 89, 100 (1954@alvan v. Norberg678 F.3d 581,
587 (7th Cir. 2012). It is well established, howeubaat “[m]otions forreconsideration serve a
limited function: to correct manifest errors t#w or fact or topresent newly discovered
evidence.Caisse Nationale de Credit Agricole v. CBI Indus.,,I86. F.3d 1264, 1269 (7th Cir.
1996) (quotation omitted). In regard to thedinifest error” prong, the Seventh Circuit has
explained that a motion to reconsider is propdy armen “the Court has patently misunderstood
a party, or has made a decisioutside the adversarial issues presented to the Court by the
parties, or has made an error mdtreasoning but of apprehensiorBank of Waunakee v.
Rochester Cheese Sales, Jri06 F.2d 1185, 1191 (7th Cir.1990); see &o v. Metro. Life
Ins. Co, 224 F.3d 601, 606 (7th Cir.2000)A ‘manifest error’ isnot demonstrated by the
disappointment of the losing partl.is the ‘wholesale disregady misapplication, or failure to
recognize controlling precedent.” (quotif@edrak v. Callahgn987 F. Sup. 1063, 1069 (N.D.

lIl. 1997)); Wiegel v. Stork Craft Mfg., IncNo. 09-cv-7417, 2012 WR130910, at *2 (N.D.III.

June 6, 2012) (“Reconsiderationnist appropriate where a pargeks to raise arguments that

14



could have been raised in the original fng.”). And with respect to newly discovered
evidence, “the moving party must show not ottt this evidence was newly discovered or
unknown to it until after thdearing, but also that it could nafth reasonable diligence have
discovered or produced such evidence [during the pendency of the moBargse Nationale
90 F.3d at 1269 (quotation omittesdteration in original).

Plaintiff Almy’s lengthy mdion for reconsideration — which exceeds the page limits
prescribed by L.R. 7.1 by twenty pages — codgethat the Court’s preaus opinion concluding
that the Secretary has jurisdiction to regulagegbalifications and maxium hours of service of
school bus drivers is rife with manifestror and disregard for controlling lawn addition to
expanding upon arguments that his former couraséd in connection ith the first round of
summary judgment briefing, Plaiffthlmy raises a bevy of new guments that he contends he
was unable to assert in the first instance because of his former counsel’s alleged mishandling of
the case. As the Court explainadan earlier minute order [104i “has not found any reason to
guestion [former counsel’s] conducttims case — either on legal ethical grounds.” The attacks
on former counsel contained in Plaintiff AlImy‘sotion for reconsideration have not convinced
the Court otherwise. To the extent that PlairAiiiny asserts that he “has not yet been heard on
any of the issues,” [190 at 3he Court notes that Plaintiff Aly has had ample opportunities to
submit his arguments to the Court and has ctargly availed himselbf those opportunities,
including the instant motion faeconsideration. The Courtri®netheless cognizant of I se
status and contentions that tvas unable to present his desi arguments during the initial
round of summary judgment briefing because of “a deep-seated disagreement between Almy and

his counsel over the conduct ofghitigation.” [104 at 2]. Tk Court therefore endeavors to

> It also inappropriately tapoons Defendant's summary judgnt briefing and its counsel’s
professionalism and candor.
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address Plaintiff Almy’s arguments even thotilgéy do not implicate any new evidence or legal
developments. Se@rtiz v. City of Chi. No. 09-cv-2636, 2011 WL8B7187, at *3 (N.D. Il
May 18, 2011) (“[I]t is within tle Court’s discretion to allow theto raise this new argument in
a motion for reconsideration.”). Consistentthwthe Seventh Circuit case law cited above,
however, the Court is not persuaded thatrBfaiAlmy has “an entitlement to be headé novo
on all issues,” [190 at 35], and will grant PlaihAlmy’s motion only if he has demonstrated a
manifest error in the Court’s prior ruling. Inrp@rming this analysis, the Court keeps in mind
that “[r]leconsideration is not an appropriate forum for rehashing previously rejected arguments.”
Caisse Nationale 90 F.3d at 1270.

Plaintiff Almy first contendghat the Court'gorior judgment is val because the Court
did not begin its analysis of the pertinent statyiianguage with an evation of its “plain and
ordinary meaning.” [190 1 16-18]. A judgmenv@d only if the court which rendered it lacked
jurisdiction of the subject matter or of the part@sif it acted in a manner inconsistent with due
process of law."O’Rourke Bros., Inc. v. Nesbitt Burns, In201 F.3d 948, 951 (7th Cir. 2000).
“A void judgment is not synonymouwsgith an erroneous judgmentd. Whether the Court used
the proper method to interpret a atatis a question of error, not jurisdiction or due process.
In any event, Plaintiff Almy has not persuddihe Court that its interpretative method was
manifestly erroneous, or in “wholesalsregard” of controlling preceder®to, 224 F.3d at 606.
The Court examined the text of the statutory scheme at issue, see [77 at 6], considered the
alternative interpretations proposed by the parties,[77 at 7-8], and interpreted the statute in
light of the broader context atatutory and existing case law.eS¢77 at 7-11]This procedure
was in accordance with the law prescribed by the Supreme@t and Seventh Circuit. See,

e.g, Robinson v. Shell Oil Co519 U.S. 337, 341 (1997) (“The plainness or ambiguity of
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statutory language is determined by referendb@danguage itself, the specific context in which
that language is used, and the broastext of the state as a whole.”)Smith v. Zachary255
F.3d 446, 448 (7th Cir. 2001) (“[T]he meaningstétutory language, plain or not, depends on
context. It is a fundamental canoh statutory construction th#fhe words of a statute must be
read in their context and widnview to their place in theverall statutory scheme.”).

Plaintiff Almy also disagrees with the Cd'srultimate interpretation of the statutory
scheme. The Court concluded that 49 U.S.@3806(a)(1), which provides that “Neither the
Secretary nor the Board has jurcbn under this part over -a motor vehicle transporting only
school children and teachersor from school,” does not depeithe Secretary gérisdiction to
regulate the qualifications amdaximum hours of service oflsgol bus drivers under 49 U.S.C.
§ 31502. Plaintiff AlImy’s former counsel advanci at 4] — and the Court rejected — the
general argument that 49 U.S&13506(a)(1) by its plain termstarly divests the Secretary of
jurisdiction over school budrivers. Plaintiff Almy now advances more detailed version of that
same argument, namely that fhlain meaning of the phrase “unddis part” [L90 23] in 49
U.S.C. § 13506(a)(1) renders hsol bus drivers entirely expt from the Secretary’s
jurisdiction.

As before, the Court finds i argument wanting. As th8econd Circuit explained in
Bilyou v. Dutchess Beer Distributgr300 F.3d 217, 226 (2d Cir. 2002), “Section [13506] has no
bearing on the Secretary’s power, as desdriiobe 29 U.S.C. § 213(b)(1), ‘to establish
gualifications and maximum hours sérvice pursuant to the provisions of section 31502 of Title
49." Section 31502 falls under a different part of T4 It falls in Part B of Subtitle VI relating

to ‘Motor Vehicle and Driver Programs,”™ not P&tof Subtitle IV. Plaitiff AlImy’s reliance on

17



the language “under this part” is thus unavaifin§ee alsowalters v. Am. Coach Lines of
Miami, Inc, 575 F.3d 1221, 1233-34 (11th Cir. 2009). Mxwer, Plaintiff Almy discounts the
remaining plain language of both 49 U.S.C. 8@® and 49 U.S.C. § 13506(a)(1), which further
suggests that the latter does not operatdinid the former. Section 31502 applies to all
“transportation described sections 13501 and 13502” of tid®, 49 U.S.C. § 31502(a)(1), and
invests the Secretary with the power to ‘qumgbe requirements for — qualifications and
maximum hours of service of employees of” miatarriers and motor prate carriers. 49 U.S.C.
§ 31502(b). The plain language 4% U.S.C. 8 31502 does not nefece any exemptions to 8
13501, such as § 13506(a)(1), which lends suppahtet@ourt’s interpretation of the “under this
part” language in 8 13506(a)(1). Additionallyetiplain language of 49 U.S.C. § 13506(a)(1)
refers to “motor vehicles transporting only schohildren and teachets or from school,” not
to the individuals driving themi.¢., school bus drivers like PIdiffs) or the motor carriers
operating themi(e. Defendant), which also supports Beurt’s conclusion that “§ 13506 relates
only to economic regulation,”7[f at 11], such as insurance and bonding requirements, and not
the qualifications or hours of service of drivers. 8égou v. Dutchess Beer Distribs., In800
F.3d 217, 226 (2d Cir. 2002).

Indeed, regulations issued by the Departm@nTransportation define “exempt motor
carriers” as those “engaged tiansportation exempt fromconomic regulatiorby the Federal
Motor Carrier Safety Administration (FMCSA) under 49 U.S.C. § 13506,” 49 C.F.R. § 390.5,

and emphasize that “[e]xempt motoarriers’ are subjédo the safety regations set forth in

this subchapter.Id. (emphasis added). Although most “sohbus operations” as defined in 49

® Plaintiff Almy’s argument about the “commercial zoagemption,” 49 U.S.C. § 13506(b)(1), [190 |
34], fails for the same reason. The Court also notasthie prefatory language to the commercial zone
exemption states that it is applicable “[e]xceptthe extent the Secretary or Board * * * finds it
necessary to exercise jurisdiction,” which stronglyggests that the Seagt retains jurisdiction
notwithstanding the exemption.
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C.F.R. 8 390.5 are excepted from many (but notadithe Secretary’s safety regulations, see 49
C.F.R. 8 390.3(f)(2), this exception does not depthe Secretary of the power to regulate the
qualifications and maximum hours of service of schma drivers. For inahce, the Secretary in
fact regulates, pursuant tbe authority grantk him under 49 U.S.C. § 31502 and under the
umbrella of the “Federal Motor Carrier Saf@®ggulations,” the qualifications required to obtain
a school bus endorsement for a commercialedisvicense. See 49 C.F.R. § 383.123. Pursuant
to the same authority, the Secretary also regsilatcohol and controlled substance testing for
school bus drivers. See 49 C.F.R. 88 382.838P.103(c); [54 1 8]. Even though school bus
drivers may not be subject tol @f the Secretary’s safety regulations, this exception merely
indicates that the Secretary ehoosing not to exeise its power over sool bus drivers in
certain contexts at this time. S&torris v. McComb 332 U.S. 422, 434 (1947) (“[I]t is the
existence of that power (ratheaththe precise terms of the regunents actually established by
the Commission in the exercise of that power) anhgress has made the test as to whether or
not 8§ 7 of the Fair Labor Standards Asiapplicable to these employeesBjtyou, 300 F.3d at
229 (“Courts have consistentheld that the 8 218j(1) exemption to 807 applies regardless
whether the Secretary of Transportation has ased his authority taegulate a particular
employee or employer.”Dauphin v. Chestnut Ridge Transp., 844 F. Supp. 2d 266, 273
(S.D.N.Y. 2008);Jones v. Centurion Inv. Assocs., |68 F. Supp. 2d 1004, 1008-09 (N.D. IIl.
2003) (“Significantly, the DOT retains its juristimn over the employeesitlin the scope of its
authority regardless of whether it has chosenexercise its regulatory authority, and the
overtime exemption applies to such employeesitetipe lack of DOT rgulations.”); see also

C.F.R. Part 390 (noting authority for enactmdatived in part from 49 U.S.C. § 31502, which
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empowers the Secretary to “prescribe requaet® for qualifications and maximum hours of
service of employees of, and safety of@pien and equipment of, a motor carrief”).

To the extent that these regulations apply,mf@f&iAlmy contends that they are invalid or
arbitrary because they confliatth the plain text of 49 U.&. 8§ 13506(a)(1) and were enacted
without regard for Section 204(a) of the hstate Commerce Commission Termination Act of
1995 (“ICCTA”). See [190 11 25-29]. The Coutbes not agree. Plaintiff Almy has not
presented any support for his cemion that the Federal Motor €&r Safety Administration —
which is an agent of the Seast, not a substitute aeplacement for him, see 49 U.S.C. § 113;
contra [190 § 20]; [202 § G] has ignored or aatein disregard of§ 204(a), the savings
provision of the ICCTA. Platiff Almy’s invocation of Secton 4007(d) of the Transportation
Equity Act for the 21st Century is equallynavailing. Section 4007 of that Act amended 49
U.S.C. 8§ 31315, a provision not at issue here. b\@e subsection (d) prales that states may
not enforce laws or regulations in a manner instest with a waiver issued by the Secretary;
this has no bearing on whether the Federal MGarier Safety Adminisation acted arbitrarily
or whether the Secretary has jurtdibn over school bus drivers.

Plaintiff Almy is correct, however, that thmirrent version of 49 U.S.C. § 13506(a)(1),
unlike its predecessor, former 49 U.S.C. 8 303{b){des not expresslyate that the Secretary
retains jurisdiction over the quidiations and maximum hours eérvice of school bus drivers.
[190 1 24]. The fact that thisHguage is absent from the curreetrsion does not, as Plaintiff
Almy suggests, necessarily imply that Congress intended to permanently and entirely remove

school bus operations from the Secretary’ssqligtion. The amended language was enacted as

" The Court notes that school bus drivers are not as a group excluded from the Secretary’s regulations
governing hours of service. There may be some situations in which some school bus drivers are exempt
from these regulations,g, 49 C.F.R. § 395.1(e), and Plaintiidmy and Rice may well be among them,

but the regulations by their terms are applicable to all drivers of commercial motor vehicles.
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part of a broad statutory overhaunot a line-edit that plainlyndicated Congress’s intent to
wholly remove school bus operations frahe Secretary’s jurisdiction. As th&alters court
explained, “the elimination of #t language likely reflects thedt that the separation of the
various sections of the [Motor Carrier Acthaered the reference to Section 204 meaningless.”
Walters 575 F.3d at 1233. The legislative history anpanying the revisions is consistent with
the conclusion that Congressidiot intend to broaden theexption by removing the explicit
language. See H.R. Rep. No.l 96-1069 at 19 (198Mder the current law, certain types of
transportation are exempt from regulation by bhterstate Commerce Commission. This section
of the bill expands the lisdf types of motor carrietransportation exempt froreconomic
regulation” (emphasis added)).

The Court did previously coier — and find persuasive Bilyou v. Dutchess Beer
Distributors, 300 F.3d 217 (2d Cir. 2002), abduphin v. Chestnut RidgEransportation, Ing.
544 F. Supp. 2d 266 (S.D.N.Y. 200B)aintiff Almy attacks the coectness and validity of both
of these decisions, in the context of arguithgit Defendant’s “bad faith” should bar the
application of the motor caei exemption to the FLSA.e® [190 11 30-33]. He essentially
contends that the Secretary lacks jurisdictmmctause Defendant allegedly — Plaintiff Almy
presents no evidence aside from his own “cegtfon” — failed to obtain and maintain proper
interstate operating thority from the Secretary. Se&@90 Y 19-20, 30-33]. The Court is not
persuaded by this circular argument. The gdneradictional grant ir49 U.S.C. § 13501 gives
the Secretary authority over “transportation fmptor carrier and the procurement of that
transportation” when cargo or passengersteagsported by motor caeri across state lines,
regardless of whether the motor carrier has pippegistered or hawiolated registration

regulations. Section 13901 is not to the camyt it provides only tht those who are not

21



registered may not provide interstate transpiortaas a motor carrier and does not divest the
Secretary of jurisdiction over those who han properly registered. See 49 U.S.C. § 13@01;
49 U.S.C. § 14901 (imposing civil penalties thhose who do not comply with 49 U.S.C. §
13901). The Court continues to filgllyou's treatment of this issue persuasive. Bégou, 300
F.3d at 229. The Court also finds thBilyou does not conflict withBaird v. Wagoner
Transportation Cq.425 F.2d 407 (6th Cir. 1970%oldberg v. Faber Industrie291 F.2d 232
(7th Cir. 1961),Marshall v. Aksland 631 F.2d 600 (9th Cir. 1980), @&@arolina Casualty
Insurance Co. v. YeateS84 F.3d 868 (10th Cir. 2009) (en bgnmone of which is on point in
any event.

Baird, Goldberg andMarshall all addressed whether a peutar company or employee
engaged in “interstate oomerce” so as to come within tharisdiction of the Secretary. (As
noted above, this Court has moeviously considered ighissue in this caseBaird held that a
trucking company that did not engage in int@es commerce for fivgears notwitktanding its
possession of a license to do so was not withen jurisdiction of the Secretary because the
company’s activities had no direeffect on the safety of motor kigle operations in interstate
commerce. Sedaird, 425 F.2d at 412-13Goldberg held that the activities of individual
employees were crucial to the determination of whether they were subject to the FLSA
exemption. Se&oldberg 291 F.2d at 235. Anlarshall concluded that a carrier that held itself
out as an interstate transporter in bad faitle ;-only to take advantage of the FLSA exemption,
with no intent or ability to actually provide imttate transportation — walihot be sulgct to the
Secretary’s jurisdiction. Sedarshall, 631 F.2d at 603. None of tleesases addresses whether
the Secretary’s own disinclinatida exercise his power deprivasn of that power, nor do they

hold that a motor carrier must comply wigil regulations to comf jurisdiction upon the
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Secretary. They are thus not @¢onflict with the portion ofBilyou with which Plaintiff Almy
takes issue, nor do they proBdyou's reasoning invalid. The same is trueG#rolina Casualty
Insurance Cq.which concerns insurance coverage andtioes in passing that “a commercial
motor carrier may operate only if registered to do €afolina Cas. Ins. C9.584 F.3d at 874.
This dicta is in accord with 49 U.S.C. § 13901, which, as discussed above, does not bear on the
narrower questions of whether the Secretaryjim@sdiction over a group of individuals (school
bus drivers), a particular motor car (Defendant), or particulamdividuals (Plaintiffs Almy and
Rice).

Nor areBilyou or Dauphininvalid as creating statutorydgplusage.” [190 § 33]. Plaintiff
Almy contends thaDauphirs interpretation of 49 U.S.C. 8§ 13506(a)(1) — that it applies only to
the Secretary’s economic and licensing authoritgrders the provision akess in light of 49
U.S.C. 88 13902(a)(1)(C) & 31138(e)(1). These miawvis do not serve the same function as the
exemption in 8 13506, however. Sectil3902(a)(1)(C) provides that

the Secretary shall register a perstin provide transpaéation subject to

jurisdiction under subchapteof chapter 135 of this titlas a motor carrier if the

Secretary finds that person is willingnd able to comply with * * * the

accessibility requirements established bySeeretary under subpart H of part 37

of title 49, Code of Federal Regulations,sach successor regulations to those

accessibility requirements as the Secretary may issue, for transportation provided

by an over-the-road bus.
That is, a person desiring to re@r a “bus characterized by an elevated passenger deck located
over a baggage compartment,” 49 C.F.R. § 37.3, must certify that widling and able to
comply with regulations governintihe accessibility of these velasl to disabled individuals.
This clearly is not the same Bsmuphiis andBilyou's interpretations ofthe exemptions in 49

U.S.C. 88 13505 & 13506. Section 31138(e)(1xlightly more on point: it exempts school

buses from regulations concerning minimumoamts of insurance coverage. Yet it does not
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deprive the Secretary of authority regulate quali€ations and maximurhours of service but
rather prevents him only from “prescrib[ing] regtibns to require minimum levels of financial
responsibility.” 49 U.S.C. § 31138(a)(1Bilyou and Dauphin also do not render useless or
duplicative 49 U.S.C. 88 13501 & 13901, which do rgat,Plaintiff AImy suggests, see [190 |
33], create a circular regime in which the ®¢ary’s jurisdiction depends on whether operating
authority was properly obtained or maintainged accordance with regulations promulgated
pursuant to the Secretary’s jurisdiction.

Plaintiff Almy’s remaining arguments also stlbe rejected. In pagraph 35, he contends
that Defendant cannot be an interstate motaieraior purposes of themotor carrier exemption
because its seniority system precludes its drifrera sharing interstate work indiscriminately.
Yet his accurate contention in paragraph 3@hat the applicability of the motor carrier
exemption “depends upon the activities of individual employegs|tiberg 291 F.2d at 235 —
demonstrates the futility of this argument.eTimotor carrier exemption “applies to employees
who (1) are employed by carriers whose tpamtation of passengers or property by motor
vehicle is subject to the Seaet’s jurisdiction under the Motor Carrier Act, and (2) engage in
activities of a character directly affecting tkafety of operation of motor vehicles in the
transportation on the public highways of passemgar property in interstate or foreign
commerce within the meaning of the Motor CarrAct.” [77 at 14]; see also 29 C.F.R. §
782.2(a). Whether other of Defendant’s employeéssaniminately shared interstate routes or
engaged in interstate transportation is napdsitive of whether Plaintiffs Almy and Rice
engaged in interstate transpdida. So long as Defelant comes within #hjurisdiction of the

Secretary, which this Court continues to conclude is the case notwithstanding Plaintiff Almy’s
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arguments to the contrary, the only real quespisented is whether tleePlaintiffs, not all or
some of their coworkers, engagedriterstate transportation of passenders.

Plaintiff Almy’s final argument aimed at thmntents of the Court’s prior ruling is the
unsupported assertion that “Defendant waived dayns to the Motor Carrier Exemption when
it agreed to pay overtime beginning on about February 3, 2008.” [190  37This is an
interesting argument, but without some autlyostipporting it the Court is unable to conclude
that it committed manifest error by neglectiogaddress it in th8eptember 11, 2009 opinion.

Although Plaintiff Almy has marshaled array of arguments in support of his position,
these arguments neither individually nor collectively demonstrate that the Court committed
manifest error by following the teachings of tBecond and Eleventh Circuits and holding that
the Secretary has jurisdiction tegulate the qualificationsnd maximum hours of service of
school bus drivers. The Court therefore extfully denies Plaintiff Almy’s motion for
reconsideration [190].
lll.  Motion for Summary Judgment

A. Plaintiffs’ Motion for Leave to File a Further Response

Defendant has, for a second time, mof@dsummary judgment on all three counts of
Plaintiffs’ complaint. The Court has exercised its discretion to permit a second attempt at

summary judgment in this case because, byeagent of counsel and the Court, the first

8 Plaintiff Almy does not challenge the Court’s pims determination that his (and Plaintiff Rice’s)
actions “affected the safety of operation of matehicles on the public highways.” [77 at 15].

° Plaintiff Almy’s arguments in the second pgmaph numbered 29 and paragraphs 38-49 do not
implicate the Court’s earlier ruling, which did naddress the questions of Plaintiffs’ participation in
interstate commerce, Defendant's compliance \lig FLSA, or the parameters of the motor carrier
exemption to the IMWL. Since it did not “consider” théssues in the first instance, the Court declines to
“reconsider” them in the context of Plaintiff AlImyfotion for reconsideration. As may be appropriate,
the Court will consider them as part of Plain#ffimy’s opposition to Defendant’s summary judgment
motion.
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summary judgment ruling addredsenly the specific jurisdiction ssle discussed above. In this
opinion, the Court addresses seVessues previously left opeand on which discovery has now
been taken. Se@hitford v. Boglino,63 F.3d 527, 530 (7th Cir.1995); see aSmyson V.
O’Neill, 308 F.3d 808, 817 (7th Cir.2002). The parties have fully briefed the summary judgment
motion.

Plaintiffs additionally have moved for leat@file a further response in opposition to the
motion. [204]. The decision whether to grant a motior leave to file a surreply is within the
Court’s discretion. Sedohnny Blastoff, Inc. v. L.A. Ranis88 F.3d 427, 439 (7th Cir. 1999). In
some instances, allowing the filing of a surreplguchsafes the aggrieved party’s right to be
heard and provides the court with the inforrathecessary to make an informed decisiomrée
Sulfuric Acid Antitrust Litig.231 F.R.D. 320, 329 (N.D. lll. 2005); see alanek v. Walmart
Stores, InG.Nos. 08-cv-0058 & 08-cv-1313, 2009 WA74269, at *19 n. 14 (N.D. Ill. Mar.13,
2009) (recognizing that a surrephgight be appropriate “whea moving party ‘sandbags’ an
adversary by raising new arguments in a replyfri¢lowever, denial of a motion to file a
surreply is appropriate whenethimovant has had the opportuntitythoroughly brief the issues.
SeeDestiny Health, Incv. Conn. Gen. Life Ins. Co741 F. Supp. 2d 901, 91M.D. Ill. 2010).
Moreover, there simply is no need for a sulyephen “[e]ach brief in the sequence on the
motion fairly responded to the arguments in the brief that preceded itFr@eek 2009 WL
674269, at *19 n. 14.

Here, Defendant’s reply brief did notisa new arguments but was accompanied by
exhibits not previously submitted or discussede Tourt grants Plaintiffs’ motion for leave to

file a further response [204] to afford thene thpportunity to respond @efendant’s belatedly
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produced exhibits. The Court will consider BRtéfs’ surreply in ruling on Defendant’s motion
for summary judgment.

B. Summary Judgment Standard

Summary judgment is proper if “the movaiows that there is no genuine dispute as to
any material fact and the movaist entitled to judgment as raatter of law.” Fed. R. Civ. P.
56(a). To avoid summary judgment, the oppogagy must go beyond the pleadings and “set
forth specific facts showing that there is a genuine issue for tAalderson v. Liberty Lobby
Inc., 477 U.S. 242, 250 (1986) (internal quotation marks and citation omitted).

A genuine issue of materiahdt exists if “the evidence isuch that a reasonable jury
could return a verdict for the nonmoving partil’ at 248. The party seeking summary judgment
has the burden of establishing the laclay genuine issue of material fact. dotex Corp. v.
Catrett 477 U.S. 317, 323 (1986). Summagudgment is proper again%a party who fails to
make a showing sufficient to establish the existeof an element essential to that party’s case,
and on which that party will bear the burden of proof at tria."at 322. The party opposing
summary judgment “must do more than simply show that there is some metaphysical doubt as to
the material facts.Matsushita Elec. Indus. Cd.fd. v. Zenith Radio Corp475 U.S. 574, 586
(1986). “The mere existence of a scintillaevidence in support of the [opposing] position will
be insufficient; there must be evidence on whiahjury could reasonabfind for the [opposing
party].” Anderson477 U.S. at 252.

C. Analysis

1. Federal Claim (Count I)
Count | of Plaintiffs’ complat alleges that they were npaid overtime as required by

the FLSA. The FLSA requires employers to gagployees one and one-half times their normal
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hourly wage for each hour they work in exce§dorty hours per week. 29 U.S.C. § 207(a)(1).
The question raised by Defendant’s renewed ondidr summary judgment is whether Plaintiffs
are covered by the overtime mandate of the FloBAvhether Defendant can avail itself of an
exemption to that mandate. (Itusdisputed that Defendant cadt pay Plaintiffs overtime prior
to February 3, 2008.) Under the motor carrie™MZA exemption that Defendant attempts to
invoke, the FLSA’s overtime provisions do not apfa employees over whom “the Secretary of
Transportation has power to establish qualiforeg and maximum hours of service pursuant to
the provisions of [49 U.S.C. § 13502]” ofetiMotor Carrier Act. 29 U.S.C. § 213(b)(Iphnson
v. Hix Wrecker Serv., Inc651 F.3d 658, 661 (7th Cir. 201The applicability of the MCA
exemption “depends both on the class to wiishemployer belongs arah the class of work
involved in the employee’s job.” 29 CH.§ 782.2(a). The exemption applies

to those classes of employees * * * who: (1) Are employed by carriers whose

transportation of passengers or propeoty motor vehicle is subject to [the

Secretary’s] jurisdictiomnder * * * the Motor Carrier Act * * *, and (2) engage

in activities of a character directhffacting the safety of operation of motor

vehicles in the transportaticon the public highways gfassengers or property in

interstate or foreign commerce wittiime meaning of the Motor Carrier Act.
Id. Thus, Defendant, which bears the burdeshmiwing that the exemption applies, delnson
651 F.3d at 661, must make a three-part showibigthat Plaintiffs a& employed by a carrier
whose transportation of passengerssubject to the Secreyés jurisdiction under the Motor
Carrier Act; (2) that Plaintiffs engage in activities of a character directly affecting the safety of
operation of motor vehicles in the transportation on the public highways of passengers; and (3)
that Plaintiffs transported passengers in itggescommerce within the meaning of the Motor
Carrier Act.

The Court previously determined — and has declined to reconsider — that the Secretary of

Transportation has the authortty regulate the qualificationsid maximum hours of service of
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school bus drivers and that Defamd is subject to the Secretar jurisdiction. See [77 at 14].
The Court also determined that Plaintiffs, who are both employed as drivers, affected the safety
of operation of motor vehicles dhe public highways. See [77 at 15]cGee v. Corp. Express
Delivery Sys. No. 01-cv-1245, 2003 22757757, at *4 (N.D. Ill. Nov. 20, 2003) (collecting
cases). This leaves Defendantptove that Plaintiffs’ activities adrivers involved the interstate
transportation of passengers within the meaning of the Motor Carrier Act. Defendants have
asserted that no genuine issue of faatains on this dispositive issue.

The Court agrees. “Highwayansportation by motor vehicfeom one State to another,
in the course of which the vehed cross the State line, cleaclynstitutes interstate commerce”
within the meaning of the MotdCarrier Act. 29 C.F.R. § 782)(1). Defendant has presented
uncontroverted evidence that Plaintiff Almy transported passengers across the lllinois-Indiana
state line as part of his regular bus rosee Almy Dep. 23:10-21, 31-35; [54 T 13]; [197-A
14], and in connection with chartered routés! | 13]; [186-3]. Defendant has also presented
uncontroverted evidence that Plaintiff Rice sported passengers across the lllinois-Indiana
border as part of her reguland substitute bus routes, see Rice Dep. 37:1-38:18, 50:7-11, and in
connection with chartered rout¢$86-3]. Plaintiffs have not psented any admissible evidence
from which the Court can infer that they engagedhterstate commerce so infrequently as to
remove them from the ambit of the exeroptisee 29 C.F.R. § 782.2(b)(3), and “a nonmoving
party cannot defeat a motion for summargdgment with bare allegationsde la Rama v. Ill.
Dep’t of Human Servs541 F.2d 681, 685 (7th Cir. 2008). Withauty evidence that Plaintiff
Almy or Plaintiff Rice did not regularly transggoassengers in interstate commerce, the Court
cannot conclude that any factisdue remains on the FLSA claibefendants are entitled to the

exemption. The Court therefore gmibefendant’s motion for sumnyagjudgment as to Count |I.
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2. State-Law Claims (Counts Il & 111)
A. Section301Preemption

The Court’s jurisdiction over PlaintiffSSLSA claim was solely based on the federal
guestion statute, 28 U.S.C. 8 1331, which grahes Court original jurisdiction over “civil
actions arising under the Constitution, laws, ortiesaof the United @tes.” (There is not
complete diversity of citizenship among thertigs — Plaintiff Rice and Defendant are both
citizens of lllinois.) Generally, the Court’s jurisdiction over state-law claims like those asserted
in Counts Il and Il rests upoB8 U.S.C. § 1367(a), which grtanthe Court “supplemental
jurisdiction over all other claims that are so redate claims in the aan within such original
jurisdiction that they form parmf the same case or controwermder Article Il of the United
Constitution.” When the Court has only suppletaéjurisdiction over claims, it may decline to
exercise its jurisdiction if it Fe“dismissed all claims over whigchhas original jurisdiction.” 28
U.S.C. 8§ 1367(c)(3). Indeed, “the presumptiothat the court will relinquish federal jurisdiction
over any supplemental state-law otai’ “[w]hen all federal claim$n a suit in federal court are
dismissed before trial. Al's Serv. Ctr. v. BP Prods. N. Am., In699 F.3d 720, 727 (7th Cir.
2010); see also 28 U.S.C. 8§ 1367(c)@)pce v. Eli Lilly & Co, 193 F.3d 496, 501 (7th Cir.
1999) (“[I]t is the well-establishethw of this circuitthat the usual practide to dismiss without
prejudice state supplemental claims wheneVefederal claims have den dismissed prior to
trial.”). This presumption may not be applitekhere, however, because Plaintiffs’ state-law
claims may be completely preempted and tlogeetvithin the Court’riginal jurisdiction.

Defendant has consistently argued, since it ansgvPlaintiffs’ complaint, see [13 at 7],

that Plaintiffs’ IWPCA claim, at least, is completely preempted by the Labor Management
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Relations Act (“LMRA") and the Federal Arbitration A.Complete preemption is one of the
few exceptions to the generaleuhat “arising-undejurisdiction depends on the claim for relief
rather than potential defense&énnett v. Sw. Airlines Go493 F.3d 762, 763 (7th Cir. 2007)
(per curiam); see alsblughes v. United Air Lines, Inc634 F.3d 391, 393 (7th Cir. 2011)
(*[Clomplete preemption’ is not a defense.niieans that the claim itself arises under federal
law.”); In re Repository Techs., Inc601 F.3d 710, 722-23 (7th Cir. 2010) (“Complete
preemption * * * creates an exdgm to the rule that court®ok only to the plaintiff's well-
pleaded complaint to determine whether fed@rakdiction exists. If the complaint pleads a
state-law claim that is completely preemptedfégeral law, the claim is removable to federal
court.”); Baker v. Kingsley387 F.3d 649, 657 (7th Cir. 2004) (“|[&/must review the district
court’'s preemption decision to t@emine whether it had original jurisdiction over the lllinois
Wage Act claim. If the claim is preempted by § 301 of the LMRA, then it was within the district
court’s original jurisdiction * * * *”), “Under thisjurisdictional doctrine, certain federal statutes
have such extraordinary pre-emptive power’ thal ‘convert[ ] an ordinary state common law
complaint into one stating a federal clainid’ re Repository Techs., Inc601 F.3d at 722
(quotations omitted). Section 301 of the LMRAoise of very few federal statutes imbued with

this power, and the Federal Arfaition Act is not among them. Sk Thus, to the extent that

% |n its answer to Plaintiffs’ complaint, Defendamgserted as an affirmative defense that “Plaintiff's
claims are pre-empted by the Natiohabor Relations Act (29 U.S.C. § 1®1. seq. and the Federal
Arbitration Act (9 U.S.C. § Et. seg. insofar as they raise issuesgnizant under Defendant’s contract

with Teamsters Local 142 and the dispute resolution groes in that contract.” [13 at 7] (all errors in
original). Defendant appears tovieaabandoned its contention that tiéML claim is preempted; in its
summary judgment briefing, Defendamdntends only that Plaintiffs’ INRCA claim is “pre-empted by the
National Labor Relations Act (29 U.S.C. 8§ 1&tl seq). and the Federal Arbitration Act (9 U.S.C. &tl

seq),” [184 at 10], and refers exclusively to thetidaal Labor Relations Aatr NLRA. See [184 at 10-

11]; [200 at 3-8]. The Court understands Defendant to be invoking Section 301 of the Labor Management
Relations Act (29 U.S.C. § 185), as (1) the Natidralor Relations Act does not contain a Section 301

and (2) the case law Defendant has cited exclusively implicates Section 301 of the Labor Management
Relations Act. Plaintiffs appedo have understood Defendant’s argument the same way, as they both
address Section 301 preemption and state that “preemption pursuant to § 301 of the LMRA does not
apply to this case.” [196 at 4]; [199 at 20].
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Defendant argues that the Federal Arbitration gxeempts Plaintiffs’ claims, this argument is a
standard affirmative defense that doeslvemdr on the Court’s jurisdiction, sBennett 493 F.3d

at 763; see alsKingstad v. State Bar of Wj$22 F.3d 708, 712 n.3 (7th Cir. 2010) (noting that
the Federal Arbitration Act “is not an indepentsaource of jurisdiction”), and the Court does
not consider it (or any potential significance ®fU.S.C. § 1) at this juncture. If eitfiérof
Plaintiffs’ state-law claims is pre-empted Bgction 301 of the LMRAhowever, it will fall
within the Court’s original jurisdictionrad must be resolved in this forum. S®aker, 387 F.3d

at 656-57 (“It is an abuse of discretion for &tdct court to remand a federal claim that is
properly before it.”).

Section 301 of the LMRA provides that ‘{sfs for violation of contracts between an
employer and a labor organizaticgpresenting employees * * * mdbe brought in any district
court of the United States hag jurisdiction of the parties29 U.S.C. § 185(a). “The Supreme
Court has construed the preemptive force of § 3ddetso powerful as to displace entirely any
state cause of action for viadlah of contracts between an ployer and a labor organization.”
Baker, 387 F.3d at 657 (quotation omitted). The ®uape Court has cautioned, however, that
“not every dispute concerning @loyment, or tangentially involag a provision of a collective
bargaining agreement, is pre-empted by 8§ 3Qdtlwer provisions of the federal labor lavllis-
Chalmers Corp. v. Luegckd71 U.S. 202, 211 (1985). Whether t8at 301 operates to preempt a
particular state-law claim requirésase-by-case factual analysisi’re BentzaMetal Prods. Cq.

253 F.3d 283, 285 (7th Cir. 2001) (en banc). “Ttedeine whether a state-law claim is pre-

1 Although Defendant has apparendigandoned its argument that Plaintiffs’ IMWL claim is preempted

by the Section 301 of the LMRA, the Court considiies preemption issue because it bears directly on

the Court’s jurisdiction. Se€rawford v. United State§96 F.2d 924, 929 (7th Cir. 1986) (“[O]nce the
district judge has reason to believe that there isiausejurisdictional issue, he is obliged to resolve it
before proceeding to the merits even if the defendant, whether as a matter of indolence or of strategy,
does not press the issue.”).
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empted, we must look at the légzharacter of the claim: a gston of state law, entirely
independent of any understamgl embodied in the collectivbargaining agreement, may go
forward as a state-law claim, whereas a cldim, resolution of which isufficiently dependent

on an interpretation of the [collective bargaining agreement], will be preemake;, 387

F.3d at 657 (quotations and citations omitted). Tisat[i]f the resolution of a state law claim
depends upon the meaning of, or requires ititerpretation of, a collective bargaining
agreement, the application of state law is preempted and federal labor law principles must be
employed to resolve the disputétchley v. Heritage Cable Vision AssecH)1 F.3d 495, 499

(7th Cir. 1996). But “[i]f a state-law claim remes reference to, but not interpretation of, a
collective bargaining agreemettig claim is not preemptedBaker, 387 F.3d at 657.

Plaintiffs allege in Count Il of their aaplaint that Defendant violated the IMWL by
failing to pay them overtime wages for time workadexcess of forty hars per week. There is
no dispute that Plaintiffs we not paid overtime wages tilraround February 3, 2008. Indeed,
the 2005-2008 CBA expressly provides that “All Eoydles who work in excess of (40) hours in
any one week shall be paid their regular hourtg far each hour after fort(40) hours.” [186-6
1 11.6]. Since “[n]othing that lab@nd management put in a collective bargaining agreement
exempts them from state laws of general applicatiBpgerle v. Kraft Foods Global, Inc614
F.3d 427, 430 (7th Cir. 2010), the foremost goespresented by Plaintiffs’ IMWL claim is
whether Plaintiffs are entitled to overtimeypander the IMWL. The follow-on question, should
the first be answered in the affirmative, is howch Plaintiffs should have been compensated.
The first question does not depandany way on the terms of the CBA, it can be answered only
by looking to lllinois state law. Resolution of the second question mayreeitpgi Court to refer

to the 2005-2008 CBA, which provides tables ofje/aates for charters, see [186-6 at 16 § 12.2],
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and regular bus routes, see [1B@&t 20 § 15.1], but would not regaiithe Court to interpret or
otherwise delve further into thdocument. Plaintiffs’ IMWL clan therefore is not completely
preempted by Section 301, sewadas v. Bradshaw512 U.S. 107, 125 (1994) (“[T]he mere
need to ‘look to’ the collective-bargaining agneent for damages computation is no reason to
hold the state-law claim defeated by § 301.”), entlefore this Court psuant to the grant of
supplemental jurisdiction in 28 U.S.C. § 1367(a).

In Count Ill, Plaintiffs allege that Defeant violated the IWPCA by failing to pay them
for all the time that they worked. Specifically, thelege that they were not compensated for all
the time that they spent “deadheading” on t@raroutes and performing pre- and post-trip
activities such as inspecting and refueling their buBeg, [197 Ex. A T 12] (“Kickert only
allotted 10 minutes time to complete the pip-tinspection and pull away from Kickert’s
property. However, barring complications pae-trip inspection muires 15-20 minutes to
complete.”). Defendant, which “acknowledges tloatvers are entitled to pay for all hours
worked,” and even that th2005-2008 CBA “mandates thatiwkrs be paid for all hours
worked,” contends that Plaintiffhave been paid for all hours wed.” [200 at 6]. Defendant
characterizes the claim as “nothing more thaneadir of contract claimsaerting that Almy and
now Rice were not paid all they were entitled dd200 at 7], and matains that Plaintiffs
should be required to arbitrateethdispute in accordance withetlgrievance procedures set forth
in the CBA. Thus, it asserts that Plaintiffs’ RZA claim is preempted by Section 301 because
it “raise[s] issues cognizant undiickert’s contract with Teasters Local 142 and the dispute
resolution procedures in that contract.” [184 1. Plaintiffs retort that, as transportation
workers, they are exempt from mandatory taation, see [199 at 14, 16-17]; that Section 301

preemption “does not arise merely because theestibjatter of the stataw claim is also the
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subject of a dispute resolutionggeeding,” [196 at 3[[199 at 15]; see also [199 at 18]; and that
“‘Defendant has failed to identify anything in [Plaintiffs’] complaint that is ‘substantially
dependent’ upon an analysis of tBBA.” [199 at 15]. They alsassert that “Gunt Il is based
exclusively on state law and ajles no violation of the collective-bargaining agreement (CBA).”
[196 at 3]; [199 at 13].

Article XI of the CBA, entitled “Hours of¥Work,” was intended by Teamsters Local 142
and Defendant to “provide a basis for the comjouteof wages and to skdrth all hours of work
guaranteed to drivers.” [186-6 1 .11 It states that Defendant"pay records, practices and
procedures shall govern the payment of alb@sg” [186-6 § 11.1], and contains the following
“Guarantee of Minimum Hours”:

The Company shall pay an Employee a guaranteed minimum of two (2) hours of

work a day at the regularteaof hourly pay if thaEmployee is assigned to a

morning route and two (2) hour guarantee the afternoon route. Where an

Employee works less actual hours than he or she is guaranteed, that Employee

will receive payment for the amount of hours guaranteed to him or her by the

Company.Where an Employee works more hours than he or she is guaranteed,

he or she will receive payment for the actual hours worke@dn employee

declines any work assigned, he will not be entitled to the guarantee for that

period.

[186-6 § 11.5] (emphasis added). Article XII of the CBA, governing charters, provides that
“Employees working charter trips will be paikde greater of’ per-mile or per-hour rates, and
further states that under either scenario,

[I]f the Company charges deadhead mileage to get to the pickup point, the driver

will be paid the mileage rate for the dbaad miles charged to the customer. * *

* The drop off driver gets #at rate of one hour’s gaor his hourly wage rate,

whichever is greater, but not to exceed 50% of the total driver wages for the trip.

The drop-off wage is subtracted from ttwtal driver wage for the trip, and the

balance is paid to &pick-up driver.”

[186-6 1 12.2]
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Despite Plaintiffs’ assertions to the comgraheir IWPCA claim is at bottom a contention
that Defendant violated the terms of thesed(@ossibly other) contractual provisions. In his
original complaint, Plaintiff Almy alleged: “Dehdant agreed to compensate Plaintiff for his
work at the hourly wage rate &gd to by the parties. Defendantdd to pay Plaintiff for all the
time he worked in individual work weeks. Defendant violated the IWPCA, 820 ILCS 115/9, by
failing to pay Plaintiff for all time he worked[1 11 26-28]. (Plaintiff Rice has since joined this
count of Plaintiff Almy’s complaint. See [194]Blaintiff AlImy reiterated this allegation in his
affidavit opposing summary judgent: “Section 11.5 of the CBA states in unambiguous terms
that when | work more than two hours in the morning or afternoon that | will receive payment for
all hours worked,” [197 Ex. A | 11]; “Base time isaantradiction to Kickert's stated policy in
the Driver Handbook to mark time carwith ‘the time youeturn to Kickerts drivers’ lounge,
(after routes).” [197 EX. A | 13%ee also [199 at 15 n.28] (“Almy’s claims are for not being paid
for actual time worked.”). Plaintiff Rice hashaed Plaintiff Almy’s #legations. See [197 Ex. B
19 10-11]. These types of contract-relatednataare squarely preempted by Section 301.

The result would not be different eventlife tenor of Plaintiffs’ claim were, as their
summary judgment briefing suggests, that Defendant does not consider their various pre- and
post-trip tasks “work.” See [199 a#]; [204 § 10] (“The question is whether as a matter of fact
the activities are an integral part of the job #mployee is asked to perform.”). “[T]he meaning
of ‘work’ under the CBA implicates federal mvact interpretation, ahtherefore section 301.”
Curry v. Kraft Foods Global, IncNo. 10 C 1288, 2012 WL 104627, *& (N.D. Ill. Jan. 12,
2012). Plaintiffs’ IWPCA claim is preempted 8ection 301, and the Court thus has original

jurisdiction over — and must addses Plaintiffs’ IWPCA claim.
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B. IWPCA Claim

Because Plaintiffs’ IWPCA claim arisesider Section 301, it is governed by federal
substantive law. This body of law “includes sosty preference for arbitration as a method for
resolving labor disputesAtchley v. Heritage Cable Vision Assocs., 1d€1 F.3d 495, 501 (7th
Cir. 1996). “Federal law govemmy 8 301 claims also includes general requirement that
employees must exhaust grievance and arbitragoredies provided in eollective bargaining
agreement before filing suitld. (citing DelCostello v. Int'| Bhd. of Teamster462 U.S. 151,
163 (1983)); see alsiicCoy v. Maytag Corp.495 F.3d 515, 524 (7th €Ci2007) (“It is well
settled that if a CBA establishes a grievarmse arbitration procederfor the redress of
employee complaints, employees wishing to agdanins based on a CBAwust first exhaust the
grievance procedure before resay to a judicial remedy.”). WM arbitration procedures have
not been exhausted, the Court should dismiss the claind Sees02.

The CBAs at issue here establish a grievaara arbitration proceder Article VIII of
both CBAs is entitled “Grievance and Arbitrati®nocedures,” [186-6 at 7]; [186-10 at 7], and
provides:

A grievance shall be defined as aiot by an Employee, the Union, or the

Company that one party to this Agreemeioiated or is vichting the provisions

of a specific section or sections of this Agreement. The provisions of this Article

shall set forth the sole and exclusipeocedures for the adjustment of any

grievance of the Employees or the Union.
[186-6 § 8.1]; [186-10 1 8.1]. ArticKlll goes on to set forth a senad-step grievance procedure,
with arbitration as the final step. SeE86-6 {f 8.2-8.11]; [186-10 T@.2-8.11]. There is no
guestion that the contractual dige at issue here is withithe scope of the CBAs’ broadly

worded grievance procedures. S&penters Local Union 2832 v. Eggers Indus.,,INo. 11-

C-0252, 2011 WL 2784156, at *2-3 (E.W/is. July 15, 2011). PlaintifAlmy in fact initiated —
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but did not exhaust — the griexanprocess to redress his conceBee [197 Ex. A  6]. There is
no evidence that Plaintiff Rice has even attehgtebegin the grievance process. This would
suggest that the Court shouldmhiss Plaintiffs’ IWPCA claim sthat the grievance procedure
may move forward.

But before the Court does so, it considetsether Plaintiffs come within one of the
“three exceptions in which a court may excuse employee’s failure to exhaust a CBA’s
grievance and arbittian procedure: (1) if union officials @rso hostile to the employee that he
could not hope to obtaia fair hearing on his claim; (2) ihternal union appeals procedures
would be inadequate either teactivate the employee’s grievance@award him the full relief
he seeks under § 301; or (3) if exhaustion tdrimal procedures would unreasonably delay the
employee’s opportunity to obtain a judictaaring on the merits of his clainMcCoy, 495 F.3d
at 524 (quotations and citations omitted). Trau€'s fact-specific inginy focuses on whether
Plaintiffs have demonstrated that tparsuit of internal remedies is futilélammer v. Int'l
Union, United Auto., Aerospace, &gric. Implement Workers of Aml78 F.3d 856, 858 (7th
Cir. 1999). “It is well-sdted, though, that a plaiiff must show thatunion hostility is so
pervasive that it infects every stepthe internal appeals proceskl’

Plaintiff Almy asserts that@amsters Local 142 officials have been hostile to his claims,
see [199 at 18 & n.32], and has teetfthat “[t}he union and Mr. Regan in particular refused to
respond to phone calls or emails on the statumyfyrievance.” [197 Ex. A T 6]. He has also
testified that his “grievance was placed ondhby an agreement between union and Kickert.”
[197 Ex. A 1 6]. This alleged hiilty does not clear the high threshold required to excuse
Plaintiffs from exhausting their internal redies. Plaintiff AlImy ha not “pointed out any

evidence which could be construed to imptigm integrity or neutrality” of the uniotjammer
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178 F.3d at 859, nor has he suggested that “estepy of the grievancprocess is compromised
by hostility. To the contrary, he assertedhis affidavit that his grievance moved smoothly
through the third step of the procedures sethfan the CBA before the union and Defendant
agreed to place it on hold. [197 Ex. A | 6]. Mwrer, Defendant has expressed a willingness to
advance Plaintiff Almy’s grievance to the arbikpat stage, see [200 at 8], and the Court has been
presented no reason to doubt that this will be done promptly and in accordance with the
procedures set forth in the CBA. On the record itgefip the Court is not persuaded that Plaintiff
Almy will not receive a fair hearing or thatquiring Plaintiffs to follow the grievance
procedures will unreasonably delay their receiparof relief to which they may be entitled. The
Court therefore grants Defendant’s nootifor summary judgment on Count 111

C. IMWL Claim

Plaintiffs’ IMWL claim is before the Coumpursuant only to the Court’'s supplemental
jurisdiction. In light of tle dismissal of Plaintiffs’ federal clas, then, the Court must determine
whether it should retain jwgiliction over this state-law aim. See 28 U.S.C. 1367(c)(3).
Generally, courts relinquisjurisdiction over state-law claims whati federal claims in a suit in
federal court are dismissed before trial. 3#e Serv. Ctr. v. BP Prods. N. Am., In899 F.3d
720, 727 (7th Cir. 2010%5roce v. Eli Lilly & Co, 193 F.3d 496, 501 (7th Cir. 1999) (“[I]t is the
well-established law of this ciuit that the usual pictice is to dismissvithout prejudice state
supplemental claims whenever tdderal claims have been dis®sed prior to trial.”). But this
general rule is not without exagms. There are some “unusuwases in whichihe balance of
factors to be considered under the pendergdigiion doctrine — judial economy, convenience,
fairness, and comity — will point to federal decision of the state-law claims on the merits,” such

as cases in which “the statutklimitations has run on the pendetdim, precluding the filing of
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a separate suit in state court,” “substantidigial resources have already been committed, so
that sending the case &mother court will case a substantial duplicatiaf effort,” or “it is
absolutely clear how the pendent claims can be decid®ddht v. Assoc. Ins. Cos., In@9
F.3d 1244, 1251 (7th Cir. 1994).

Plaintiffs’ IMWL claim falls within tre latter category. The&Seventh Circuit has
instructed that when “the district court, inctting a federal claim, decides an issue dispositive
of a pendent claim there is no use leaving the latter to the state ddurtsee alsaMiller
Aviation v. Milwaukee Cnty. Bd. of Supervisa?233 F.3d 722, 731 (7th Cir. 2001). In such
instances, “considerations of judicial economy warrant[ | retenséind decision rather than
relinquishment of the case to the state cowtazinski v. Amoco Petroleum Additives O®.
F.3d 1176, 1182 (7th Cir. 1993). The Court therefetains jurisdiction over this claim.

Under the IMWL, “no employer shall empl@any of his employees for a workweek of
more than 40 hours unless such employee res@ompensation for his employment in excess
of the hours above specified at a rate not lean th ¥z times the regular rate at which he is
employed.” 820 Ill. Comp. Stat. 105/4a(1). Plaintiétsntend that Defendawiolated this statute
by failing to pay them overtime prior to Febru&;,y2008. But, in light of the Court’s ruling that
the Secretary of Transportation has jurisdittiover them, the IMWL is not applicable to
Plaintiffs. Under the plain langge of the statute, Plaintifigre not “employees” and are thus
not entitled to its protectionSection 105/3(d)(7) provides:

“Employee” includes any individual permitted to work by an employer in

an occupation, but does not include any individual permitted to work:

For a motor carrier and with resg to whom the U.S. Secretary of

Transportation has the powtr establish qualificatns and maximum hours of

service under the provisions of Tith9 U.S.C. or the State of lllinois under

Section 18b-105 (Title 92 dhe lllinois AdministrativeCode, Part 395 — Hours of
Service of Drivers) ofhe lllinois Vehicle Code.
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As the Court explained above, and in its poesi ruling on the issue [77], the Secretary of
Transportation has the power to establishlifications and maximom hours of service for
Plaintiffs. Defendant’s motiofor summary judgment on Coulitis therefore granted.
IV.  Conclusion

For the foregoing reasons, the Court derRéantiffs’ motion to strike [201]; denies
Plaintiffs’ motion for sanctions [208]; deniesaiitiff Almy’s motion for reconsideration [190];
grants Plaintiffs’ joint motiorfor leave to file a further sponse to the motion for summary
judgment [204]; and grants Defendant’'s motion for summary judgment [183]. This case is

dismissed.

Dated:January7, 2013 ?

RobertM. Dow, Jr.
UnitedState<District Judge
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