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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DETLEF SOMMERFIELD, )
)
Plaintiff, ) CasdéNo.08C 3025
V. )
) JudgdoanB. Gottschall
THE CITY OF CHICAGO and )
SERGEANT KNASIAK #1841, )
)
Defendants. )

MEMORANDUM OPINION & ORDER

Plaintiff Detlef Sommerfield brought ih action under 42 U.S.C. 88 1981 and 1983
against the City of Chicago (“the City”) andr§eant Lawrence Knasiak. All claims against the
City having been dismissedee Sommerfield v. City of Chicagdo. 08 C 3025, 2009 WL
500643 (N.D. lll. Feb. 26, 2009), only the two caumaigainst Knasiak remain. Sommerfield
alleges that Knasiak repeatedly harassed hinthenbasis of his race, religion, and national
origin, and that Knasiak retali@tegainst him after he complainatdout the harassment. Count
VI is a § 1983 claim for violations of the Firshd Fourteenth Amendments, and Count VIl is a
§ 1981 claim for racial discrimination. Knak has moved for summary judgment on both
counts. For the reasons stated elthe court denies Knasiak’s motion.

|. BACKGROUND

Sommerfield is a German Jew who immigrated to the United States. He has worked at
the Chicago Police Department since 1994. Sorehd alleges that Knasiak, his direct
supervisor, would often make offensive and dmmatory comments to Sommerfield about his
racial heritage and religionSommerfield further alleges thathen he complained, Knasiak

retaliated by assigning him togh crime areas without a partner and to other unsavory duties.

Dockets.Justia.com


http://dockets.justia.com/docket/illinois/ilndce/1:2008cv03025/220315/
http://docs.justia.com/cases/federal/district-courts/illinois/ilndce/1:2008cv03025/220315/127/
http://dockets.justia.com/

In June 2006, Sommerfield filed his firstwsuit against the City of Chicago and
Knasiak. He brought claims under Title VII1881, and 8§ 1983 against the City, and a claim for
“intentional infliction of emotional harm” against Knasiaklhe case was initially assigned to
Judge Filip, who dismissed the claim against Knasiak because that claim was barred by the
applicable statute of limitationsSeeSommerfield v. City of ChiNo. 06 C 3132, 2008 WL
4542954, at *2 (N.D. Ill. Apr. 29, 2008). In Septber 2010, this court (the case having been
reassigned) resolved various cross-motiémis summary judgmentdenying Sommerfield’s
motions and granting in part the City’s motioBee Sommerfield v. City of C{tsommerfield)|
No. 06 C 3132, 2010 WL 3786968 (N.D. Ill. SegD, 2010). The 2006 case continues to
progress, with the City as the only remaining defendant.

In May 2008, Sommerfield filed a secomawsuit, again naming both the City and
Knasiak. This court dismissed the claims agaimsiCity because the claims were duplicative of
those filed in 2006; the claims against Knasimkwhich Sommerfield &ged violations of
88 1981 and 1983, remairsee Sommerfiel@009 WL 500643, at *6. Knasiak now moves for
summary judgment, arguing thttis court’s rulings inSommerfield Ibar Sommerfield from
(1) arguing that Knasiak acted as a supervisor, or (2) presenting any evidence of discrimination
or retaliation outside of Knadis alleged verbal attacks. As a result, Knasiak claims that
Sommerfield cannot prevail on his 88 1983 and 18Bims, the theory being that because
Knasiak was not a supervisor, he could not be a policymaker or decisionmaker; and because he
was not a policymaker or decisionmaker, he @dodt have been acting under color of state law
as required for liability. Knasiak further argubsit Sommerfield cannot prevail on his § 1981

theory because there is no individual liabilityder § 1981, and because Sommerfield (forced to



rely solely on evidence of Kniak’s alleged verbal attacks) maot meet his burden of proof in
establishing discrimination.
Il. ANALYSIS
A. Collateral Estoppel
Issue preclusion, or collateral egpel, bars successiliigation of the same issue of fact
or law actually litigated and resolved in a valid court determination essential to the prior
judgment. See Taylor v. Sturgelb53 U.S. 880, 892 & n.5 (2008).he Seventh Circuit has held
that issue preclusion appliedalur factors are satisfied:
(1) the issue sought to be precludedhe same as that involved in the prior
action; (2) the issue was aatly litigated; (3) the detenination of the issue was
essential to the final judgment; and) (the party againstvhom estoppel is
invoked was fully represented in the prior action.

Dexia Crédit Local v. Rogar629 F.3d 612, 628 (7th Cir. 2010) (citations omitted).

1. Whether Sommerfield idarred from arguing that Knasiak was Sommerfield’'s
supervisor

Knasiak claims that because this court reswlthe issue of Knasiak’s supervisory status
in Sommerfield ,| Sommerfield is collaterally espped from arguing that Knasiak was
Sommerfield’s supervisor for purposes of 881 and 1983. Sommerfield responds that the
issue inSommerfield was limited to Title VII, and that iany event, the relevant inquiry under
88 1981 and 1983 is whether Knasiak was acting under the color of state law, not whether he
was a supervisor. The court agrees with Sommerfield.

“Because there is no theory odspondeat superiofor constitutional torts, a plaintiff
must plead that each Gowenent-official defendantthrough the official’'s own individual
actions has violated the ConstitutionT.E. v. Grindle 599 F.3d 583, 588 (7th Cir. 2010)

(quoting Ashcroft v. Igbal 129 S.Ct. 1937, 1948 (2009) (internal quotation marks omitted and



emphasis added)). Thus, “an equal protectiamthgainst a supervisoequires a showing of
intentional discrimination. . . i.g.,] that the supervisor, likehe subordinate, intended to
discriminate on the basa a protected class.Id. at 588 (citinglgbal, 129 S.Ct. at 1948-49);
seeSmith v. Husz384 F. App’x 514, 515 (7th Cir. 2010) (citi@yindle for the proposition that

8 1983 does not allow actions against persongljnéecause of their supervisory roleRpjas

v. Town of CicerpNo. 08 C 5913, 2010 WL 4065483, at *10 (N.D. Ill. Oct. 14, 2010) (citing
Grindle and noting the same discriminatory intent ded applies for claims rooted in the First
Amendment). In other words,tentional discrimination is a geired element of a 8 1983 claim,
just as it is a requiredlement for a 8§ 1981 claimSee Black Agents & Brokers Agency v. Near
N. Ins. Brokerage, Inc409 F.3d 833, 837 (7th Cir. 2005) {mg that to state a claim under
§ 1981, the plaintiff must allege facts to suppanter alia, that the defendant intended to
discriminate on the basis of race).

Because there is no respondeat superior or supervisory liability in the context of 8§ 1981
and 1983, a plaintiff must show theach defendant, through that defendant’'s own individual
actions, intended to discriminate or thasis of a protected class. Tisign contrast to Title VII,
where a plaintiff may sue an employer for thesaufta fellow employee and establish a basis for
recovery even without a shawg of discriminatory intent.See, e.g.Huff v. Sheaham493 F.3d
893, 903 (7th Cir. 2007) (noting that for a hostile work environment claim, offensive but
unwitting behavior could suffice to establish Titldl liability, but such behavior did not
“evinc[e] the discriminatory intentequired for liability under § 1983"Sommerfield,| 2010
WL 3786968, at *10 (“Where the harasser creatimpstile work environment is the plaintiff's
supervisor, Title VII imposes stiti liability on the employer unless the employer can establish an

affirmative defense.”). For this reason, theme'supervisor” has a specific meaning in the



context of Title VII. See Velez v. City of Chd42 F.3d 1043 (7th Ci2006) (“A supervisor is
one with the power tdirectly affect the terms and conditions of the plaintiff's employment, not
simply one with ‘authority to oversee aspectaonbther employee’s job performance.” (citation
and internal quotation marks omitted)). Bgntrast, claims under 88 1981 and 1983 may be
brought against a harassegaedless of whether the tagser is a supervisor.

So when Knasiak argues that because wss not considered a “supervisor” in
Sommerfield ,lhe cannot be liable, he mistakenly intgothe concept of supervisory liability
from Title VIl into 88 1981 and 1983. In thisase, the question of whether Knasiak is a
supervisor under Title VIl does not foreclose ilit%yy instead, the relevant question is whether
Knasiak intentionally discriminated against Sommerfield. Thusg, ¢burt's holding in
Sommerfield that Knasiak was not a supervisostm bearing on Sommerfield’s claims under
88 1981 and 1983 claim, and collaleestoppel is inapplicable.

2. Whether Sommerfield is barred from mmesng evidence of discrimination and
retaliation beyond Kniaxk's alleged verbal attacks

Knasiak argues th&8ommerfield lprecludes Sommield from presenting evidence of
any conduct aside from Knakia verbal attacks. InSommerfield ,I this court analyzed
Sommerfield’s Title VII claims against the Citgoting that a Title VII plaintiff may not raise
claims that do not fall within #hscope of earlier allegationsrtained in his Equal Employment
Opportunity Commission (“EEOC”) chargeSommerfield ,1 2010 WL 3786968, at *7 (citing
Ezell v. Potter 400 F.3d 1041, 1046 (7th Cir. 2005)). The court then proceeded to analyze
Sommerfield’s allegations in view of his firEEOC charge, which he had filed on June 24,
2004. The court found that the 2004 EEOC changele “no mention of any of the specific
employment actions that Sommerfield now @dle constitute actionable discrimination and

retaliation under Title VII, inalding that he was assigned to work alone and in dangerous



areas . ... [instead, it] was limited to complaints of verbal harassmé&ht.Consequently, the
court granted summary judgment in favor of thiy @s to these specificts of harassmentd.

Perhaps for this reason, Sommerfield argues that the court’s holdsognmerfield was
limited to acts set forth in the June 2004 EEOC charge and has bearing on specific
employment actions subsequently describeisnJuly 12, 2006 EEOC charge. He also takes
pains to note that neither § 1981 nor § 1983 requairpkintiff to exhausstate remedies or to
file EEOC charges prior to filing a lawsuit, aoposition with which this court generally agrees.
See SKS & Assocs., Inc. v. D&19 F.3d 674, 682 (7th Cir. 2010) (“[T]here is no general duty
to exhaust state judicial @dministrative remedies befoprsuing a seatn 1983 action.”);
Walker v. Abbott Lahs340 F.3d 471, 474 (7th Cir. 2003) {img that § 1981 does not require
the filing of an EEOC charge befordrging an action in a federal court).

But these points do not bear on the goesat hand, because the court separately
analyzed Sommerfield’s Title VII retaliation claims and noted that Sommerfield provided no
evidence to establish a matdyifactual dispute regardingehalleged non-verbal employment
actions. Sommerfield ,| 2010 WL 3786968, at *12-14. Sorerfield complained about
“harassment/discrimination, [anddtaliation,” including his being agned to “dreaded hospital
duty”; being required to use his personal vehiidr work-related matters; not being assigned a
specific beat car, a specific dtaime, or a partner; and beimgquired “to work alone and so
forth.” 1d. at *12. In analyzing his claims, the colmld that the affidats he provided in
support were insufficient to esta&ll a genuine issue of materfalct, because they contained
only bald assertions and lacked the specificity required by Rule 56. Further, with regard to three
suspensions he alleged were liatary, he failed to provide angvidence that either Knasiak or

the ultimate decisionmaker had a retaliatory motilege.at *14. Thus, the aot granted partial



summary judgment on Sonarfield’s retaliation claim, and ke that the claim going forward
was “limited to Knasiak’s verbal haasment of Sommerfield after March 2004.”

As a result, issue preclusion applies to daterextent, because the issue here overlaps
with the issue presented 8ommerfield,lthe issue was actually litigated by Sommerfield, and
the court’s determination was essential to its holdiBgeDexia Crédit Local 629 F.3d at 628.
Accordingly, Sommerfield is éspped from presenting any eviaenof retaliatiorbeyond that of
Knasiak’s verbal attacks. However, to the extdat Knasiak is seeking to apply this court’s
Sommerfield fuling more broadly—e., beyond the context of a rétdion claim—the court did
not reach that issue and ctdlieal estoppel would not apply.

B. Count VI — Section 1983

In order to prevail on his § 1983 claim, Sommadiultimately must prove that (1) he had a
constitutionally protected right, (2) he was deed of that right, (3) Knasiak intentionally
caused that deprivation, and (4) Kn&sé&ted under color of state laee Cruz v. Saffor&79
F.3d 840, 843 (7th Cir. 2009). Knasiak argues liegiuse he was nofpalicymaker, he could
not have acted under color of state law. t Maly is Knasiak's assumption erroneous, but
Knasiak does not cite to angdtual evidence in his memoranduwhlaw to support his claim
that he was not a policymaker. That alam@eason enough to deny summary judgmesee
Fed. R. Civ. P. 56(c)(1)(A); Standing Order RegagdMot. for Summ. J. (“Citations to facts in
the memorandum must be to both the 56.1(ajiduments establishing the fact and to the
56.1(a)(3) statement.”).

Even putting aside Knasiak’s failure to comply with the rules, his argument misstates the
law. Knasiak reasons that because liabitiiygy be imposed upon municipal policymakers, only

policymakers are liable under 8 1983. Knasiak cites a single\tédd v. City of Chester, |ll.



813 F.2d 824 (7th Cir. 1986), in support of his positionWkbh the Seventh Circuit reaffirmed
that “municipalities are liable for deprivatignander color of state law, of constitutionally
protected rights only when municipafficials act pursuant to offial municipal policy of some
nature.” Id. at 828 (internal quotation marks omitted). The court noted that the requirement
ensured that municipalities woutt be held vicariously liabléor individual tortious acts of
their employees, but could be liable for disingle decision by municipal policymakers under
appropriate circumstances.ld. at 829 (quotingPembaur v. City of Cincinnatd75 U.S. 469
(1986)).

Webbprovides no support for Knasiak’'s argument,Vésbbin no way indicates that
liability may only be imposed on policymaker And of course, the Supreme Court has
repeatedly emphasized that tieach of § 1983 is quite broa&ee Kalina v. Fletcheb22 U.S.

118, 123 (1997) (“The text of [§ 1983] purpoto create a damages remedy agasty state
official for the violation of any person’s federal constitutional or statutory rights.”) (emphasis
added); Golden State Transit Corp. v. Los Angeld93 U.S. 103, 105 (1989) (“We have
repeatedly held that the coverage of [8 1983)ist be broadly cotrsied.”). Generally
speaking—that is, outside of theunicipal liability context—the relevant inquiry is not whether
the accused individual is a policymaker, but whetie acted under color of state law. In the
Seventh Circuit, an action iskien under color of state law “whéninvolves a misuse of power,
possessed by virtue of statevland made possible only becauke wrongdoer is clothed with

the authority of state law.Wilson v. Price 624 F.3d 389, 293 (7th C2010) (quotingHonaker

v. Smith 256 F.3d 477, 484-85 (7th Cir. 2001)). In other words, as long as Knasiak’s acts

“related in some way to the performance of dugies of the state office,” he may be liable for



constitutional depriations under § 1983Honaker 256 F.3d at 485. His policymaker status is
irrelevant.

Next, Knasiak argues that he could not haeeed under color of state law because he
had no authority to act with regard to Somneddis employment. He correctly notes that his
status as a police officer doest automatically ran he acts under color of state la3ee, e.g.
Gibson v. City of Chj.910 F.2d 1510, 1516 (7thrCiL990) (“[A police officer’'s] mere status as
a policeman does not render all lns acts under color of statew,” even if those acts are
committed while on duty and in uniform; instead, the acts must “in some way relate[ ] to the
performance of patie duties.” (quotindriscoe v. LaHug663 F.2d 713, 721 n.4 (7th Cir. 1981)
(internal quotation marks omitted))). But as before, Knasiak relieSoommerfield lto argue
that he was not a supervisor, ahdrefore he could ndiave acted under color sfate law. This
argument has already been reject&bdmmerfield held only that Knasiak was not a supervisor
for purposes of Title VII, and says nothing witgard to whether Knasiak acted under color of
state law for purposes of 88 1983 and 1981. FurtberrKnasiak again ila to cite to any
authority or any facts from his Local Rule 56.atstment to support his assertion that he did not
have authority to act. For all of these reas¢tmasiak is not entitletb summary judgment on
Count VI.

C. Count VII — Section 1981

The rights enumerated in § 1981, like thos& 1983, are protectddom impairment by
one acting under color of state laBee42 U.S.C. § 1981(cPavis v. U.S. Dep't of Justic@04
F.3d 723, 725 (7th Cir. 2000). budition to two new challemg, discussed below, Knasiak
again argues that the holding Sommerfield kcollaterally estops Sommerfield from claiming

that Knasiak acted under color of state laweapiired for § 1981 liability. The court will not



reiterate what it has already madear; suffice it to say that thesgument is not supportable, as
the court’'sSommerfield decision was limited to Title VII.

Knasiak provides two alternative bases for sumymadgment. Firsthe claims that “the
law is clear that a nondecisionmaker cannot b leble under 8 1981 merely for remarks they
might have made,” and that, as a result, Senfigld cannot satisfy kiburden of proof. See
Def.’s Mem. in Supp. of Mot. for Summ. J. at, HCF No. 98.) Second, he claims that “the law
is clear that only employers céae liable under § 1981, and [he] is not an employer.” Neither of
these arguments succeeds.

The first argument is a wolf—the sanodd collateral estoppeargument—hiding in
sheep’s clothing. The court agrees thatt&tents by a nondecisionmaker ordinarily do not
satisfy plaintiff's burden of proof ian employment retaliation caseDavid v. Caterpillar, Inc.
324 F.3d 851, 860-61 (7th Cir. 2003). The court atg@es that Sommerfield is precluded from
presenting evidence of retaliation other than Kalds verbal statementsBut of course, this
entire line of reasoning rests the erroneous premise thatdsiak is not a decisionmaker—a
conclusion that Knasiak reaches by again relying on the c@ottsmerfield bpinion. For the
reasons already provideBpmmerfield does not preclude Sommertierom arguing here that
Knasiak is a decisionmaker.

The second argument fares no better. Khasiaims that § 198tloes not provide for
liability against Knasiak in hisxdividual capacity. In his viewonly “employers,’as defined in
Title VII (i.e., those who employ fifteen or more employémsmore than twenty weeks a year),

are liable for violations of § 1981Simply put, this is not the law.Section 1981 creates liability

! Knasiak should know better; indeed, in one of the chseastes in his brief, the district court declined to

dismiss claims alleging pemsal liability under § 1981 See Riad v. 520 S. Mich. Ave. Assocs, Z&IF. Supp. 2d
748, 761-62 (N.D. lll. 1999) (“Both individual defendants filed separate briefs te &gt [the plaintiff] presented

10



for individuals who are personglinvolved in the violation.See McQueen v. City of ChiNo.
09 C 2048, --- F. Supp. 2d ----, 2011 WL 11131925aN.D. Ill. Mar. 23, 2011) (“Individual
liability arises under 88 1981 or 1983 only if the defendant was personally involved.”) (citing
Palmer v. Marion Cnty.327 F.3d 588, 594 (7th Cir. 2003) addsikivamba v. ESSI, Inc/60
F.2d 740, 753 (7th Cir. 1985)Renta v. County of Copk35 F. Supp. 2d 957, 977 (N.D. Il
2010) (“For an individual defendatd be liable under § 1981 ag8dl983, he must have directly
caused or participated in the constitutional violation.”) (citiHiddebrandt v. Ill. Dep’t of
Natural Res. 347 F.3d 1014, 1039 (7th Ci2003)). Sommerfield has alleged facts that, if
established at trial, show Knasiak “directlyripapated” or was “personally involved” in the
discrimination. Knasiak is not entitled to summary judgment on this ground.
1. CONCLUSION

For the foregoing reasons, Knasiak’s rantifor summary judgment is denied, but
Sommerfield is precluded from presenting awidence of retaliation outside of Knasiak's
alleged verbal attacks.

ENTER:
K

JOANB. GOTTSCHALL
UnitedStatedDistrict Judge

DATED: September 29, 2011

insufficient evidence to maintain his claims against them for personal liability under § 1981. ... We decline to
dismiss either claim alleging personal liability.”).
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