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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

CENTRAL STATES, SOUTHEAST )
AND SOUTHWEST AREAS PENSION )
FUND, and HOWARD MCDOUGALL, )
Trustee, )
)

Plaintiffs Couner-Defendants, )
V. CASENO.: 08-CV-3338

BLUE SKY HEAVY HAULING, INC., District Judge Robert M. Dow, Jr.

— e e

DefendanCounte-Plaintiff.
MEMORANDUM OPINION AND ORDER

Plaintiffs Central States, SoutheastdaSouthwest Areas Pension Fund and Howard
McDougall, Trustee, (cadkctively “the Fund”) sue®lue Sky Heavy Hautig, Inc. (“Blue Sky”)
to recover $34,380.08 in pensioontributions. The Fund claims that Blue Sky breached
provisions of the Employee Retirement Inco®ecurity Act of 1974"ERISA”) and various
agreements by failing tpay contributions which we revealed to be owed by an audit covering
the period from 2002 through November 2007. réisponse, Blue Skfiled counterclaims
seeking recovery of ove$500,000 in contributions it thto the Fund since 2002. The
counterclaims are preneid upon the Trustees dsicin to terminate Blu&ky’s participation in
December 2007 after the Fund leed through the audit &h Blue Sky was irviolation of the
Fund’s “adverse selection” ruleshich prohibits arrangements umdehich an emplyer avoids

paying contributions to theuRd on newly hired empyees. Initially, Blue Sky did not

1 On April 9, 2010, the Fund filed a separatevdait against Blue Sky seeking to collect unpaid
installments of withdrawal liabilityCentral States Pension Fund v. Blue Sky Heavy Hauling, Gase
No. 10 C 2191 (N.D. lll.)(Central States T). Blue Sky fileda counterclaim ifCentral States Ithat Blue
Sky concedes “substantial[ly] overlaps” with the counterclaim filed in this case.
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challenge the Tstee’s determination that violated the Fund's rule. Instead, Blue Sky
maintained that it was contiously in violation of the ruldrom 2002 or edier, thereby
triggering a “unilateral withdraal” from the Fund by 2002 As a result, Blu&ky claimed that
the contributions sought bthe Fund from 2002 t®007 or earlier & not due and the
contributions paid tthe Fund after the ruldolation began in 2002 must be returned.

Plaintiffs have moved for somary judgment [102], proniijpg Defendant Blue Sky to
change its theory of the case and advance ngunants, wholly distinct from its counterclaims.
Blue Sky’s condat, best described dsandbagging” (seEstate of Blanco v. Prudential Ins. Co.
of America 606 F.3d 399, 402 (7th Cir. 2010)), cansawe it from summary judgment or
preserve its counterclaims for further litigatio For the following reams, the Court grants
Plaintiffs’ motion for summaryydgment [102]. Defadant’s counterclaims are dismissed.

l. Background

The Pension Fund is a multiemployer pengiten under ERISA, adinistered by its
trustee. The Fund isnfanced by contributions remitted byiltiple participating employers on
behalf of all employees whose job classificas are covered bycollective bargaining
agreements executed between employers and lodans affiliated with the International
Brotherhood of Teamsters (“IBT”)Blue Sky, a Michigan corpation, was party to collective
bargaining agreements executetth Local Union 247 of thdnternational Brotherhood of
Teamstersand was required to subnaiontributions to the Fund. Blue Sky and Local 247 also

entered into a Participation Agreement.

2 Local Union 247 is one of the many local unioffdiated with the IBT thathas entered into collective
bargaining agreements with employers that requeesthployer to remit contributions to the Fund.



A. The Agreements

Blue Sky began itparticipation in the Fund under alleative bargaining agreement with
Local 247 covering October 22997 through October 26, 2000 (tf997 CBA”). Blue Sky
and Local 247 executed a successor labor agredheralso requiredantributions to the Fund
that covered the period otide 1, 2001 to May 31, 2006, and irated that it would continue
from year to year absent writt@otice of termination (the “200CBA”). The pension clause of
the 2001 CBA states:

[E]ffective June 1,2001, the Employer agrees to pay into the Central States,

Southeast and Southwest Areas PenBiond for each employee covered by the

Agreement * * * $25.60 per day for eaclegular employeeovered by this

Agreement who has been on fhegyroll thirty (30) day®r more. Theate per day

shall be $28.00 per day efteve June 1, 2002; $30.80rpday effective June 2,

2003; $32.40 per day effective June 1, 2884 $34.00 per dayffective June 1,

2005 * * *,
The Fund’s rules prohibit waitingeriods for contribugins on new hires iaxcess of 30 calendar
days; therefore, at ¢hFund’s insistence, Blu8ky and Local 247 alsexecuted d. etter of
Understanding in 1998 (the “LOUthat indicated that contributiongere due on new hires after
30 days on the payroll:

The parties agree that pemsicontributions will be paitb Central States Pension

Fund on behalf of all emplegs (regardless if theyeatabeled as part-time or

casual), who perform work as describadthe collectivebargaining agreement

after they have been on the Employer’s péyor thirty (30) cdendar days. Said

contributions will be paid for all compensable periods, including, but not limited

to, actual days worked, paications, paid holidays, jesick days, etc. * * *,
The LOU was extended fdine term of the 2001 CBA.

In 1997, Blue Sky and Local 2&kecuted a Participation Agement which also required
Blue Sky to pay contribution® the Fund. The Pactpation Agreement idicated that “the
Employer agrees to be bound by, and hereby ds¢émtall of the terms of the Trust Agreement

creating said * * * Fund, as amerdjeaall of the rules and regulatis heretofore adopted by the



Trustees * * * and all of the actions of theu$tees in administeringuch Trust Fund.” The
duration clause of the Peipation Agreement states:

This Agreement shall continu@ full force and effectuntil such time as the
Employer notifies the Fund(d)y certified mail * * * that the Employer is no
longer under a legal duty to make admitions to the End(s) * * * * The
Employer expressly agrees and heremknowledges by the signing of this
Agreement that its obligation to make admitions to the Fundj shall continue
until the above-mentionedritten notice is receivedy the Fund(s) and the
Trustees acknowledgbe Employer’s termination in writing.

The duration clause of the inparated Trust Agreement provides:

[T]he obligation to make such contributionshall continue(and cannot be

retroactively reduced or eliminated) aftermination of the déective bargaining

agreement until the date th@nd receives a) a signed a@at that eliminates or
reduces the duty to contribute to thanB or b) written ntification that the

Employer has lawfully implemented @oposal to withdraw from the Fund or

reduce its contributions dhe above-specified addresghe obligation to make

such contributions shall continue duripgriods when the cattive bargaining

agreement is being negotidtdut such contributions al not be required in case

of strike after comtict termination, unks the parties mutually agree otherwise.

During the period of November 1997 dlmgh November 2007, Blue Sky reported the
work history of its employees to the Furay submitting monthly reports and monthly
contributions to the Fund. Blugky contends that it servedtimely notice on Local 247 on May
31, 2006, which terminated the 2001 CBA. Howewhere is no eviehce in the record
indicating that BlueSky served a written notice of terration on the Fund, as required by the
duration clauses in the agreemeipisor to the Trustees’ terminan of Blue Skys participation

in December 2007. Additionally, Blue Sky continued to pay the drivers wages at the rates

% The Trust Agreement indicates that undisclosed union-employer agreements are not binding on the

Fund:

Any agreement or understanding between thégsathat in any way alters or affects the
Employer's contribution obligation as set Foih the collective bargaining agreement
shall be submitted promptly to the Fund..y anch agreement anderstanding between
the parties that has not been disclosed td-thrd as required by ihparagraph shall not



specified by the 2001 CBA, continued to deducion dues from the drivers’ wages and remit
dues to Local 247, andbuotinued to remit contributions tine Fund through November 2007.
These payments were made in accordance vgtredi bills that containea Certification Clause
that provided: “By making payemts or reporting workistory, the emplogr hereby reaffirms
its obligation to makeontributions required byhe Collective Bargaing Agreement, accepts
and agrees to be boubg the Fun[d] tust agreement * * *.” Frdhermore, on March 19, 2008,
Michael Bates, Blue Sky’gresident, sent a lettey Local 247 which stated:

This Collective Bargining Agreement carried aexpiration date of May 31,

2006. Pursuant to Article XXIIl, Section 1,dbntinued in fulforce and effect on

a year to year basis and accordindigs a current expirain date of May 31,

2008. In accordance with #ele XXIII, Section 2, please be atsed that Blue

Sky Heavy Hauling, lo. wishes to negotiate chges or revisions to this

Collective Bargaining Agreement.
During the period of Jun@006 through May 2008, Blue Skynd Local 247engaged in
collective bargaining agreement negotiatioéo agreement was ever reached, and Local 247
was ultimately decertified asdlbargaining representative for Blue Sky’s employees in October
2008.

B. ThePlan

The Trustees adopted afided benefit plan thaprovides monthly benefppayments for
life upon retirement to covered empéms who satisfy the Fund’s vestingguirements. An
employee’s monthly benefit increases for each dollaootributions paid ohis/her behalf, and
there are benefit enhancements wheremployee crosses service @helds of 20, 25, and 30
years.

The Fund has adopted adverse selection leiwhich was descrilaein Special Bulletin

90-7. This rule prohibits any “arrangement ftheestricts pension average toonly those

be binding on the Trustees and shall nid¢c the terms of the collective bargaining
agreement which alone shall be enforceable.



employees likely to receive a benefit and agels those employees less likely to receive a
benefit.” The arrangements ghibited by the ruleinclude the settig up of a separate
corporation “which consis of employees who perform the same type of work as the covered
bargaining unit.”

During an audit initiated in 2006, the Fund donkd that there was second corporation
owned by the owners of Blue pknown as Jackie’s Transport, Inc. (“Jackie’s”), which worked
from the same location as Blue Skjyackie’s existed before thecorporation of Blie Sky and it
also had a labor contract witlocal 247, but Jackie’s CBA did nogquire contbutions to the
Fund. Starting in 2003, new hirere placed on Jackie’s pallroAt their November 13, 2007
meeting, the Trustees unanimoudgtermined that this amgement, where drivers were
working side by side forelated entities but oplsome participated ithe Fund, violated the
adverse selection rule and thégrminated Blue Sky’s partmation in the Fund effective
December 1, 2007. According to the Funde ffrustees’ action wakased upon the Trust
Agreement which provides:

The Trustees are authorized to rejecty collective bargaining agreement,

participation agreement and/or terminate prarticipation of an Employer (and all

contributions from the Employer) whenever they determine either that the
agreement is unlawful and/dnconsistent with anyrule or requirement for
participation by Employers the Fund and/othat the Employer is engaged in

one or more practices orrangements that threatém cause economic harm to,

and/or impairment of the actuariabudness of, the Fund (including but not

limited to any arrangement in whicthe Employer is obligated to make

contributions to the Trudtund on behalf of some babt all of the Employer's
bargaining unit emplages * * * * Any suchrejection and/or termination by the

Trustees of a collective bargaining agreent shall be effective as of the date

determined by the Trusteéshich effective date may betroactive to the initial

date of the term of the rejected agreement) and shall result in the termination of

the Employer and all Employees of the filayer from further participation in the
Fund on and after sudffective date.



Prior to the termination, theund requested th&ue Sky provide daementation if Blue
Sky believed that there were diféaces in the type of work ing performed by each company.
Blue Sky did not repond. In his October 2010dlaration, Bates ated that he was unaware of
any invitation to present defense at the Trustee’s &d meeting on November 13, 2007,
relating to Blue Sky’s statusdowever, during his deposition foaronths earlier, Bates testified
that the reason that Blue Sky did not provide any response teutid’s request for information
was because Blue Skyddnot deny thathere was a violation of éhadverse selection rulé.
Bates admitted that the two companies damilar hauling work” ad that he couldn’t
“differentiate” between the work &t the two compaas performed.

The termination of Blue Sks participation triggerech $963,000 withdraal liability
assessment. Blue ykmade the “review request” reiged by 29 U.S.C. 88 1399(b)(2),
1401(a)(1) to preserve ithallenge to the assessment. Téegew request did not contest the
decision to terminate piEcipation; instead, Blu&ky maintainedhat the assessment should be
recalculated becauses ituty to contribute ended with thleged May 2006 tenination of the
2001 CBA. The review request didt assert that the duty tontribute endg before 2006.

During the period of 1997 through Novemb&®, 2007, Blue Skg drivers earned
pension credit. Includedithin this credt are the benefits that thaund has paid the employees

who have retired and theenefit entittement of the employeefio have not yet retired. If Blue

* Bates executed his affidavit, in which he set forth additional information regarding Blue Sky and

Jackie’s, after his June 2010 deposition. To the extantthe statements in Bates’ affidavit contradict

his deposition testimony, the Court will not consitlee affidavit in ruling on the summary judgment
motions. A plaintiff cannot defeat a motionr feummary judgment by “contradict[ing] deposition
testimony with later-filed contradictory affidavits.Iheichen v. Ameritechd10 F. 3d 956, 963 (7th Cir.
2005). See alsblolland v. Jefferson Nat'l Life Ins. Co883 F.2d 1307, 1312 (7th Cir. 1989). As the
Seventh Circuit has explained, “we have long followed the rule that parties cannot thwart the purpose of
Rule 56 by creating ‘sham’ issues of fact with affidis that contradict thejprior depositions * * * * |f

such contradictions were permitted * * * the vgryrpose of the summary judgment motion—to weed

out unfounded claims, specious denials, and sham defenses—would be severely undBenk. 6f

lllinois v. Allied Signal Safety Restraint Sy& F.3d 1162, 1168-69 (7th Cir. 1996).



Sky’s participation ended before 2007, the monit¢nsions payable to the employees will be
reduced and those who haaleeady retired wilbe liable to the Fund fdenefit overpayments.

C. The Audit

The Fund conducted an auditBiue Sky's books and recador the period of January
2002 through November 2007. Thedduevealed that Blue Skigiled to pay a portion of the
required contributions ith respect to individuals who germed covered work under the 2001
CBA during the audit period, resulting in a deluency of $34,380.80. Ofithamountthe Fund
contends that $6,260.43 relati® employees who did not haventributions paidn their behalf
after the 30th day of employment as required leylt®U. Blue Sky contals that the remaining
$28,120.40 is not due because the dadlgtribution was nobwed for any day on which a driver
worked less than 8 hours. Howevere th997 CBA and the 2001 CBA do not contain any
provision that expresslyrtiits contributions to the Fund only et a driver works an 8-hour day.
Rather, the Plan Document &sitas follows: “A CollectiveBargaining Agreement shall be
acceptable only if such Agreement requi@sContributing Employer to make Employer
Contributions * * * on behalf of each Employ&do receives compensaiti for any part of an
applicable Contribution Ped.” Blue Sky admitshat it did not have angral “agreement” with
Local 247 concerning what cortstied a day for purposes of kmag contributions to Central

States, but contends that Lo@4l7 advised Bates that the unionuwld agree to ierpret a “day”

®> The Fund provided a copy of a summary detailing the impact on the employee’s benefits and potential

reductions of a termination on June 1, 2006, JanLaPp02, and November 1997. For example, if Blue

Sky withdrew at the start of 2002, the monthly benefit of $2,179.84 currently being paid to retiree John
Wiegand would be prospectively reduced to $386.70 and he would owe the Fund an overpayment of
$55,587.34 for the period from his March 2008 retirement ($2,179.84 - 386.70 x 31 months =
$55,578.34). The summary also details the amounts of the potential benefit reductions and overpayments
for the other 6 retirees and the 8 active employees if Blue Sky withdrew in 2002 as well as the potential
reductions and overpayments for the fifteen eypés if Blue Sky withdrew in 1997 or 2006.



to mean eight hours of workBlue Sky has not identified ¢hindividual with Local 247 who
relayed this information to its president.

D. Counterclaims

Blue Sky filed counterclaimseeking recovery of moridan $500,000 in contributions
that it paid tothe Fund since 2002. Initially, Blu8ky did not challege the Trustees’
determination that Blu&ky violated the Fund’'s adverse séiec rule. On the contrary, Blue
Sky maintained that #vas continuously in violation of éhrule from 2002 or earlier, thereby
triggering a “unilateral withdraal” from the Fund by 2002 As a result, Blu&ky claimed that
the contributions souglity the Fund in the autdfrom 2002 to 2007 weraot due and that the
contributions it paid tdhe Fund after the rule elation must be returde Alternatively, Blue
Sky maintained that it withéw from the Fundwhen its collective b@aining agreement
allegedly terminated on Ma$1, 2006, even though Blue Sky tomed to comly with the
terms of the collective bargaining agreemesdntinued to submitontribution reports and
contributions to the Fund tbugh November 2007, and did notngaly with the termination
requirements set forth in the Participationrégment and the Trust Agement. Then, in
response to the Fund’'s summary judgmentiong Blue Sky’s position changed, and it now
maintains that the adverse smien rule and the pwision of the Trust Agreement authorizing
the Trustees to select the datktermination arevoid because they arunconscionable and
violate public policy and that Blugky never violated the adverse s#ilen rule in the first place.
I. Standard of Review

Summary judgment is proper where “thmeadings, the discevy and disclosure
materials on file, and angffidavits show that theris no genuine issue &s any material fact

and that the movant is entitled to judgmentasatter of law.” Fed. RCiv. P. 56(c). Factual



disputes that are irrelevatu the outcome of the guwill not be counted.” Palmer v. Marion
County 327 F.3d 588, 592 (7th Cir. 2003) (quotation marks and citations omitted).
determining whether there is a genuine issuedf the Court “must conste the facts and draw
all reasonable inferences the light most favorabléo the nonmoving party.”Foley v. City of
Lafayette 359 F.3d 925, 928 (7th Cir. 2004). Twoa summary judgmenthe opposing party
must go beyond the pleadings and “set forth syefatts showing that #re is a genuine issue
for trial.” Anderson v. Liberty Lobby, Inct77 U.S. 242, 250 (1986)n{ernal quotation marks
and citation omitted).

A genuine issue of material faekists if “the ewdence is such thaa reasonable jury
could return a verdict for the nonmoving partyld. at 248. The paytseeking summary
judgment has the burden of estabing the lack of any genuinsesue of material fact. See
Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). Summawglgment is proper against “a
party who fails to make a showirsgfficient to establish the existee of an element essential to
that party’s case, and on wh that party will bear thburden of proof at trial.”ld. at 322. The
non-moving party “must do moregh simply show that there #some metaphysical doubt as to
the material facts.”Matsushita Elec. Indus. Cd.td. v. Zenith Radio Corp475 U.S. 574, 586
(1986). In other words, the “mere existenceaascintilla of evidece in support of the [non-
movant’s] position will be isufficient; there must be evidence on which the jury could
reasonably find fothe [non-movant].”Anderson477 U.S. at 252.

lll.  Analysis
A. Blue Sky’'s New Theory
In its opening brief, the Fund argued that Biky remained contcéually obligated to

contribute until November 30, 200&yen if Blue Sky’s violatiorof the adverse selection rule

10



began at an earliedate, because the Trust Agreementhautes the Trustee® select the
termination date when the Fusdtule is violated. The Funalso argued that the Trustees’
selection of the November 30, 20@tmination date emot be rejectedinder the applicable
arbitrary and capricious standard of review (or esternovoreview) because Blue Sky never
suggested a different daa@d the date selected by the Trastprotects the pension expectations
of Blue Sky’s employees.

Rather than respond the Fund’s arguments, Blue Skybrief raises new claims and
defenses that were not previouslgvanced. These new claims were asserted after the close of
discovery in July 2010. Spedadlly, the arguments in Blue $k response—that the adverse
selection rule and the grision of the trust agreement authangithe Trustees teelect the date
of termination are void becausesthare unconscionabnd violate public polly and that Blue
Sky never violated thadverse selection rule—ba never been pled. Instead, the operative
allegations of the counterclaimenceded that a violan of the rule haadccurred, and Blue Sky
instead argued th#te date of termination had to be thege that the violation began in 2002 (or
earlier) and therefore nowé the contributions sought by tiieind for the period of 2002 to 2007

were dué.

® The operative allegations of the counterclaim assert as follows:

21. Prior to the date that Blue Sky eetkinto the Collective Bargaining Agreement
with the Teamsters and began participatinghiea Central States pension fund in 2001,
Central States’ trustees had formally adopegblicy by which participating employers
(such as Blue Sky) may be deemed to have effectuated a unilateral withdrawal from the
fund by acting in a prohibited mann&nown as the “Adverse Selection” policy.

22. When an Adverse Selection occurs, the employer is deemed to have withdrawn
from the fund and “withdrawal liability” may occur.

*kkk

26. Central States and Blue Sky dispute the date of Blue Sky’s withdrawal from the
pension fund.

*kk%k

11



Blue Sky’s Response concedesttlt is advancing new cias and defenses that were
never pled:

[Blue Sky’s counterclaim wagjled as then known, hower, since the filing of

its counterclaims iBlue Sky kndBlue Sky I} Blue Sky has urmvered evidence

demonstrating that Centr&tates’ adverse selectionlipy was applied in bad-

faith vis-a-vis Blue Sk and that it is precisely thgpe of concept that the U.S.

Supreme Court warned agat as a “method orsaumption unique to the

calculation of withdrawalliability so manipulable as to create a significant

opportunity for bias to operate.”
Def. Resp. at 4. Prior to filg its response brief, Blue Sky dwt challengehe validity of the
rule, arguing only that it had be “misapplied” becawsBlue Sky unilaterafl withdrew prior to
its violation of the rul€. Furthermore, while Ble Sky’s affirmative defenses included estoppel,
this defense mirrored thassertions in the counterclaimsattthe Fund should be “prohibited
from seeking detiquent contributionsafter [Blue Sky’s] violation of the adverse selection
policy”; the rule a&d its violation werenot contested.

The Seventh Circuit has stated that a pifhitmay not use [its]brief opposing summary
judgment to introduce clais not stated in [itscomplaint—at least rtowithout a defendant’s

consent.” Berry v. ChicagoTransit Authority 618 F.3d 688, 693 (7th Cir. 2010). Similarly,

Blue Sky cannot use itwrief opposing the Fund’s sumary judgment to iimoduce claims not set

28. According to Central States’ correspondence to Blue Sky, Blue Sky had acted in
a prohibited manner and engaged in “Adverse Selection” sometime during “the period
2002 through 2004.”

*kkk

30. Blue Sky withdrew from the Central States pension fund at the start of 2002.

31. Alternatively, Blue Sky withdrew fro the Central States pension fund prior to
2002.
32. Payments made by Blue Sky as contributions to Central States after the Adverse

Selection were not owed as contributions and were mistakenly made based upon mistakes
of law, fact, or both.
" In fact, arguing thaCentral States Ishould be reassigned and consolidated with this case, Blue Sky
reiterated its position that overpayments were maeleause Blue Sky unilaterally withdrew from the
Fund many years before Blue Sky ceased remittimgributions to the Fund in November 2007. See
Central States, Southeast and Southwest Areas Pension Fund v. Blue Sky Heavy Haulkgg,anL
4411956, at *1 (N.D. Ill. Oct. 28, 2010).

12



forth in its counterclaims, as tik@ind certainly has not consentedhds tactic nor did Blue Sky
seek to amend its counterclainfsurther, Blue Sky'siew theory—that the adverse selection rule
is unenforceable because itusconscionable and violates pubfiolicy—advances affirmative
defenses that were not pled. $#mney Dew Associates, Inc. v. M & K FaZarp., 241 F.3d 23,
27 (1st Cir. 2001); see alstostello v. Grundon625 F.3d 342, 360 (7th Cir. 201®mployers
Ins. Of Wausau v. Titan Intern., lnéd00 F.3d 486, 490 (7th Cir. 200®)oting that “illegality is
an affirmative defense to the enforcement of areati). Affirmative defenses that are not pled
can be waived, particularly where the plaintibes not have notice dhe defense and was
deprived of the opporhity to respond. Se¥enters v. @y of Delphj 123 F.3d 956, 968 (7th
Cir. 1997). Blue Sky'sittempt to spring new claims on the Fund after disgokeas closed and
the Fund has moved for summangdgment on the basis of thearhs and affirmative defenses
that were pled—and in reaati to clear authority supportinfpe Fund’s position—is simply
“bushwack(ing]” anchot acceptableld. at 969°

In addition to coming too latBlue Sky’s last-ditch efforto plead new theories also
lacks merit. Pension funds prdei a type of insurance for erogkes who pay into the system,
and an adverse selection rulels to prevent employers from excluding workers who are less
likely (probably because theyeayounger) to draw on the insucan Because of Blue Sky’s
violation of the rule, Qatral States decided &xpel Blue Sky from furthreparticipation. Blue

Sky’s lengthy response brief mplains of the unequal balaof power between a small

8 Blue Sky’s Response also asks for different réfiah it sought in its countglaim. Despite the thrice-

made allegation of the counterclaim that the Fund must be “requirfed] * * * to refund to Blue Sky or
credit to Blue Sky all sums mistakenly paid Bjue Sky but not owed” (see T 36, 41, 46 of
Counterclaim), Blue Sky now claims that it only M& an offset up to the $34,380 in additional
contributions sought by the Fund. See Resp. at 6-7. Not surprisingly, Blue Sky does not cite any
authority in support its position. Even if Blue Skyhallenges to the adverse selection rule had been
preserved, this remedy would not be approprititehe adverse selection rule is unconscionable or
violates public policy, the agreements are either woithe adverse selection rule will be severed and the
remaining provisions of the agreents will remain in effect.

13



employer and a large pension plahich is flush with cash tlitigate and endowed by Congress
with a heavy advantage in courBlue Sky contendthat the Fund's advegsselection rule is
really a “manipulable concept” which permits Central States to impose withdrawal liability at its
whim. And, according to Blu8ky, because the participationreagment gives Central States the
discretion to determine the effae date of withdraal, Central Statesoclld have imposed any
amount of liability from zeo (if it chose a withdrawal dateefore any employees had earned
vested benefits) to close to $illion (which is tre amount actually assessed)—for example,
Blue Sky was allegedly violating the adverselection rule from thenoment it signed the
agreements with ghunion, but Central Statelgd not complain about éhproblem for nearly ten
years. Seee.g, Central States Pension Fund Blue Sky Heavy Hauling, Inc2011 WL
1113396, at *3 (N.D. Ill. Mar. 23, 201{8ummary judgment opinion irCentral States T).

Blue Sky maintains that the quision authorizing the Truste to select the date of
termination is unconscionabland contrary to public policy. To be iwvalidated as
unconscionable, a contratiust be both procedurally uncormtable in the sense that there was
“gross inequality in bargaining” and substantwahconscionable in the is&e that the terms are
“unreasonablyavorable tahe stronger party.Devalk Lincoln Mercury, la. v. Ford Motor Co.,
811 F.2d 326 332-33 (7th Cir. 1987). In light tffe need to show “gross inequality in
bargaining,” the defense of unamonability “has rarely succeeded outside the areas of
consumer contracts.Northrup Corp. vLitronic Industries 29 F.3d 1173, 1180 (7th Cir. 1994).
No effort has been made by Blue Skystmw any procedural unconscionability.

To establish substantive uncors@bility, Blue Sk must demonstratthat the term is
one that “no one in his righthind would have agreed toOriginal Great Am. Cookie Cou.

River Valley Cookies, Ltd970 F.2d 273 (7th Cir. 1992). Theopision allowing tle Trustees to

14



select the termination date come® play only vis-a-vis an employer that breaches its promise
to comply with the rule. It isot unreasonable for a non-breaxhparty to haveliscretion over
the date of termination in ordéo minimize the harm causdyy the loss occasioned by the
breach. Blue Sky’s theory is that becauseas cheating since 1997, the 2007 termination is
inequitable and the agreememist be voided redactive to 1997 even thoughhis would
necessarily require cancellatiof the pension credigarned by the employees over a ten-year
period, resulting in catastrophic bene&tuctions. See.g, Borntrager v. Central States Se. &
Sw. Areas Pension Funf25 F. Supp. 2d 685 (N.D. la. 2008d1tcluding that the trustees “had
not only the authaty, but the fiduciary obligtion, to take appropriataction to ensure the
financial integrity of the fund * * * That includes estalishing the effective da of participants’
termination”), aff'd, 577 F.3d 913 (8th Cir. 2009).

Although Blue Sky claims thats violation of the adversselection rule was “open and
notorious,” Blue Sky h& not introducedany admissible evidence efctual knowldge by the
Fund prior to 2006. Blue Sky also claims thatal 247 knew, but thenion is not the Fund’s
agent. Sed@eamster's Local 348 Health and Wedfd&und v. KohrBeverage Company,49
F.2d 315, 319 (6th Cir. 1984) (“Wil&a it may be reasonable fan employee and union member
to believe tlat a union represntative has dbority to act on behalf ahe fund, * * * reliance by
an employer, with knowledge dhe plan, on the statementd a union repesentative is
unreasonable”) (citingdartin v. Hamil, 608 F.2d 725, 730 n.8 (7thrCil979) (employer who
was aware of provisions in CBould not reasonably rely arontrary advicgrom the union
business agent); see alsianley v. Adam1998 WL 560282, at *9 (. Ill. Aug. 26, 1998)

(representatives of local uniorsse not agents othe Fund). Havindgailed to support its

15



argument with admissible evidentteat the Fund knew d@lue Sky’s violaton for several years,
Blue Sky’s speculain cannot defeat samary judgment.

The gist of Blue Sky’s argument is thatvadse selection is a ighly suspect concept”
and “as applied to it here isiconstitutional under the Dued@ess and Takings Clauses.” See
Resp. at 31-32. Howevd|ue Sky fails to preseregal authority in spport of its undeveloped
arguments. Nor does Bligky explain its ssertion that th€ourt can apply “egjtable estoppel”
or that Blue Sky’s liability is“the result of a breach of plied duty of goodfaith and fair
dealing.” See als@entral States |12011 WL 1113396, at *3. Pertafhis is because tren
banc decision inCentral States Pension Fund v. Gerber Truck Service, 8%@ F.2d 1148,
1154-55 (7th Cir. 1989), cited by the Fund inafgening brief but ignoretly Blue Sky in its
response, appears to engithe Fund’'s adverse sdien rule and alsoancludes that “no matter
why plans have a rule of all-in-oisy they have it, and an employmust play by the rules.” In
any event, without legal argumieor authority to support its position, and in the face of
unambiguous documents which demonstrate Bkg's consent to béound by the relevant

agreements, Blue Sky has failed tentlify any legal theory for relief.

The only theories that Blue Sky pled wereragard to “unilateral withdrawal” and the
contention that the duty to contribute endedh the termination of the 2001 CBA. As
demonstrated above, Blue S&ytemaining argumesitfail because thewere not pled and
because Blue Sky has faileddite legal authority irsupport of its positio. The Court proceeds

to address the only theorieoperly advanced by Be Sky’s answerral counterclaims.

B. Withdrawal and Contribution
In its opening brief, th Fund argued that Blugky’s contentions fail because (1) the trust

agreement unambiguously autlmas the Trustees to seléloe date of withdrawal frorthe Fund
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and (2) the dasion inCentral States Pensidfund v. Schilli Corp.420 F.3d 663, 672 (7th Cir.
2005), established & the duty tacontribute continue@ven if the 2001 CBA terminated under
the Participation AgreemenBlue Sky didnot respond to these arguments.

As set forth above, up until Blusky filed its response briethe parties did not dispute
that Blue Sky violated of the adverse selectide and that the subsequdermination of Blue
Sky’s participation in the Fund waappropriate. Blu8ky’s president testéd at hisdeposition
that that the two companies (Blue Sky andkizs) do “similar haulg work” and that he
couldn’t “differentiaté between the work that the twoompanies performed. During his
deposition, Bates testiflethat the reason th&lue Sky did not provideany response to the
Fund’s request for informain was because Blue ¥klid not deny that #re was a violation of
the adverse selection rule. Thkele dispute betweethe parties was whether the Trustees had
discretion to select the terminaii date or whether thiermination had to beetroactive to the
date the violatioof the adverse selection rule began.

Nothing in the relevant docuants supports Blue Sky’s “unilateral witlagval” theory.
To the contrary, Blue Sky aggd under the Trust Agement that “[a]nyrejection and/or
termination by the Trustees of a collectv@gaining agreemeshall be effectivas of the date
determined byhe Trustee$which effective datenaybe retroactive to the iitnal date of the term
of the rejected agreement}*.” (emphasis added). IBorntrager v. CentraStates Se. & Sw.
Areas Pension Fundhe employer argued ahthe Trust Agreemergrovision autbrizing the
Trustees to select arteination date in theniddle of the term ofts 1999-2004 labor contract
violated ERISA and fedal labor law. 625 F. Supp. 2d 685.[N la. 2008). Theourt rejected
the employer’s argument:

Article 1ll, Sec.1 [of the Trust Agreemerftjrther provides that the rejection of a
collective bargaining agreement “shall lféeetive as of the date determined by
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the Trustees” * * * * Nothiig in [ERISA or federal llaor law] * * * prohibits a

multiemployer plan from rejecting @llective bargainig agreemenr restricts

when such an expulsion may océut * * Under the comnon law of trusts, as

under the Central States trust agreemefntsstees are understood to have all

“such powers as are necessary or apprtgpfa the carryingut of the purposes

of the trust.” Thus, the Trtees in this case had not only the authority, but the

fiduciary obligation, taiake appropriate &on to ensure theriancial integrity of

the fund.That includesstablishing the effective datepatrticipants’ termination.

625 F. Supp. 2d at 695 (citation oted) (emphasis added). Similg in the present case, the
Trust Agreement gave the Trusteéles authority to takappropriate action tprotect the integrity
of the Fun.

The Trust Agreement also imdites that “all questions arontroversies” must be
submitted to the Trustees and “the Trustees astedewith discretionary and final authority in
making all such decisions * * [which] shall be binding uporall persons dealing with the
Fund.” The Sevent@ircuit has held that undéhnis language, “all contversies over anything *
* * related to the Trust or Plan must be subniitte the Trustees and** their decision on the
matter shall be bindirigunless it is arbitrary or capriciousExbom v. Central States, Se. & Sw.
Areas Health Fund900 F.2d 1138, 1141 (7th Cir. 1990Q)kbania v. CentralStates, Se. & Sw.
Areas Pension Funadi21l F.3d 580, 585 (7th Cir. 2005). Thegjuirement thaall questions and
controversies be submitted to thaiStees applies to issues relating to a decision to terminate the
participation of an employeincluding the selection dhe termination date. Sd&orntrager,
625 F. Supp. 2d at 698, aff'd, 57B&.913, 920 n. 2 (8th Cir. 2009Fentral Hardware Co. v.
Central States, Se. & Sw. Areas Pension Fui7@ F.2d 106, 109 (8th Cir. 198%)rt Transfer
Co. v. Central States Se.& Sw. Areas Pension F@od7 WL 707545 *5 (N. D. Ill 2007).
Under the arbitranand capricious standarthe selection of the Nowaber 30, 2007 termination

date cannot be rejected unldbg Trustees “not dy made the wrong dia but a downright

unreasonable oneJames v. GM Corp230 F.3d 315, 317 (7th Cir. 2000).
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Under the arbitrary and capricioggandard of review, the cdig review is limited to the
evidence in the administrative record. Argursetitat were not presented to the Trustees are
waived. Perlman v. Swiss BarRo. Disability Plan 195 F.3d 975, 981-82 (7th Cir. 1998)prt
Transfer 2007 WL 707545, at *@;ayes v. Mead Corp132 F.3d 1246, 1251 (8th Cir. 1998);
Sandoval v. Aetnkife Ins. Co, 967 F.2d 377, 380-81 (10th Cir. 1998lue Sky failed to make
its “unilateral withdrawal” argumertb the Trustees. But eventifere had beeno waiver, the
selection of the November 30, 2007 date was dowhright unreasonablegince no other date
was ever suggested by ugl Sky. Even Bluesky's subsequent withdwal liability review
request did not assert that anflateral withdrawal” occurred i2002 or earlier; rather, it only
asserted that the duty to cohute ended with the allegedrmination of the 2001 CBA on May
31, 2006. The “unilateral withdraW theory was notdvanced until theounterclaims were
filed in 20107

Pursuant to the Participatiohgreement, Blue Sky remained obligated to contribute to
the Fund until Blue Sky providea written notice by certified maihat Blue Sky “is no longer
under a legal duty to malentributions,” whichstated “the specific basis upon whiBlue Sky
is relying in terminating its obligation to make contributiondri Central States, Se. & Sw.
Areas Pension Fund v. Schilli Corporatjahe court held that thigrovision “explicitly provides
that [an Employer's] * * * conthution duties will continue untit gives the prescribed notice

even if theapplicablecollective bargaimg had terminated 420 F.3d 663, 672 (7th Cir. 2005)

° Blue Sky has made little to no effort to demonstrate that theeBsisdetermination was “downright
unreasonable.” Furthermore, under ERISA, a trustee must “discharge his duties with respect to a plan
solely in the interest of the paifiants and beneficiaries.” 29 U.S.C. §1104(a)(1). While it is certainly

true that the Trust Agreement gave the Trusteeadli®rity to select an earntidate, it would have had

an adverse effect on the participants and bene@sidhat the Trustees are obligated to protect. Blue
Sky’s argument wholly ignores this reality and it has not put forth any evidence to counter the Fund’s
detailed evidence demonstrating the adverse effect that an earlier date would have on the participants and
beneficiaries.

19



(emphasis added). It is undisputed that ‘{escribed [written] nbce” was never given by
Blue Sky, so it remained obligated to admite until December 1, 2@0under the Ré&cipation
Agreement. Id. In addition, the Trust Agreement indiea that “the obligation to contribute
shall continue * * * afte termination of the cadictive bargaining agreement until the date the
Fund receives (a) agied contract that eliminates oduees the duty to adribute to the Fund
or (b) written notification that the Employer has lawfuliynplemented a proposal to withdraw
from the Fund * * *.” Like the Partipation Agreement, the Trug&\greement “dligates [an
employer] to continue makingontributions untilthe notice provisiongre satisfied.” Central
States, Se. & Sw. Areas PmmsFund v. Atfenberg Ford 2009 WL 2145384, at *5-6 (N.D. Il
2009). Blue Sky remained obligat to contribute tehe Fund pursuant time Trust Agreement
through November 30, 2007, because the requirédenof termination of the Trust Agreement
was not served

B. Damages

The unambiguous terms of t2@01 CBA and the Fund docuntemequire Blue Sky to
submit contributions to the Furidr each day a driver performeahy work. The pension clause
of the 2001 CBA provides that Blugky “agrees to pay into tHeund] * * * for each employee
* * * g contribution * * * per dg for each regular employee covered by this Agreement.” The
Letter of Understandingigned by Blue Sky provides thatdfatributions will be paid for all

compensable periods, including, mdt limited to, actual days woekl * * *.” Further, the Plan

10 Additionally, the Certification Gluse on the bills signed by Blue Sky stated that Blue Sky “reaffirms

its obligation to make contributions required by follective Bargaining Agreement, [and] accepts and
agrees to be bound by the Fund(s) trust agreement * * *” Thus, each month Bluensikied the
signed bills that contained ti@ertification Clause, Blue Skyaffirmed its intention to be bound by

the Trust Agreement and the pension clause of the 2001 CBA (the Certification Clause did not require
Blue Sky to reaffirm other provisions of the 2001 CB@gntral States, Se. & Sw. Areas Pension Fund v.
Kabbes 2004 WL 2644515, *14-17 (N.D. lll. Nov. 18, @@). Under the Certification Clause, Blue Sky
remained obligated to contribute through November 2@D7.

20



Document provides that a “Celitive Bargaining Agreement, shak acceptable only if such
agreement requires a Contributing loyer to make Employer Caitiutions on behalf of each
Employee who receives compensation for any giathe applicableontribution period.”

Blue Sky maintainglleged that it had aaral agreement withn unidentified Local 247
representative that the daily cobtition was not due for any dayn employee worked less than
eight hours. Beyond the fact that Blue Skys not identified thé.ocal 247 employee that
allegedly made this agreement, ERISA Smmt[s] a court from ging force to oral
understandings between a union and englayat contradit the writings.” Gerber Truck
Service 870 F.2d at 1154. Blue Sky concedes thate is no “express @vision” in the 2001
CBA that supports its eight-hoargument and it does nohallenge the Fund’showing that the
argument is foredsed by the Letter diinderstanding, whiclprovides that “ontributions will
be paid for all compensable peas,” and the Plan Document, whitdicates that a “Collective
Bargaining Agreement sl be acceptable only if suchgreement requires a Contributing
Employer to make Employer Contributioren behalf of each Employee who receives
compensation foany part of the applicable contribution periéd(emphasis added). Since the
writings are not ambiguous, Blu8ky’'s evidence is not adssible, and pursuant to the
agreements and facts disclogadhis case, contributions rsube paid on any employee who
worked more than 30 days for any day an employee worked any hours.

Blue Sky also asserthat the Fund’s deulation of the delinquency is wrong. In Y 49 of
Blue Sky’s response to thBund’'s Local Rule 56.1 Statemt, which alleged a $34,380
delinquency based uponettaffidavit of Carol Eans, the Fund’s DivisioManager of its Field
Audit Division, Blue Sky simplyasserts “Denied as trae (Declaration).” The “Declaration”

presumably refers to Michael Bates’ Declamafiovhich asserts that “Blue Sky denies owing
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$34,380.80 as the audit princigand disputes Central Stateslegled audit findingg * * * Blue
Sky found errors irCentral States’ audit amount.” Thesenclusory assedns of unidentified
errors necessitating a trial over a $34,380.80 clainpatently insufficient to satisfy Blue Sky’s
obligation to produce evider to support its challenges to thend’s counterclaims at this “put
up or shut up” momerin the litigation. Johnson v. Cambridge Indust. In825 F.3d 892, 901
(7th Cir. 2003) (summary judgment is “a ‘put apshut up’ moment ia lawsuit, when a party
must show what evidence it hésat would convine a trier of fact toaccept its version of
events”). Blue Sky’s claim thats analysis of the audit isvork product” similarly fails.
Information that is merely factual mayot be withheld as work productAllen v. Chicago
Transit Authority 198 F.R.D. 495, 500 (N.D. Ill. 2001)enihan v. Stewart Eerprises, Inc.,
2002 WL 31001842, at *6 (E.D. La. Sept. 4, 2002) (dge calculations * * * are not work
product.”).

Under ERISA, an employer has a fiduciaiyty to accurately report employee work
history and it is entitled to edit for an overpayment only the payment was both made by
mistake of law or fact anthe equities favothe refund. 29 U.S.C. § 1103(C)(2)(A)(i}IU
Severence Pay Fund kocal Union 18-1) 998 F.2d 509, 513 (7th Cir. 1993)rustees of Will
County Carpenters Welfare Fund F.V.E. & Assoc., Inc2001 WL 1571453 (N.D. lll. Dec. 4,
2001). ERISA “did not impose the risk of mistale@mtributions on the funggarticularly since
the employer is in thbest position to monitahe amount of it®wn contributions.’Crown Cork
& Seal Co. v. Teamsters i®gon Fund of Philadelphjeb49 F. Supp. 307, 312 (E.D. Pa. 1982).
To prevent the audit process from beinggged down by # issues of wéther a mistake
actually occurred and wh equity favors the fand, the Fund’s audits daot seek to identify

overpayments, unés a glaring erras detected. Under the trusgreement and ERISA, the onus
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is on the employer to maKa request for credit” and identify the overpayment. Moreover, as
the party assertintpat there were overpayments, Bluegy Blas the burden of proof, but Blue Sky
admittedly has not identified any specific ovenpeynts, much less described why it believes a
mistakehas occurred or thaquity favors a credit. At this stage of the case, Blue Sky’s failure
to itemize the allege @rpayments and audit errors in resgotesthe Funds’ evidence in support
of the delinquency is fatal. Seeg, Dickenson v. Cardiac & Thasic Surgery of E. Tenr388
F.3d 976, 983 (6th Cir. 2004) (“A pg& that without substantial gtification fails to disclose
information required by Rule 26(&¥hich includes “a comput®n of each category of damages
claimed by the disclosing party] * * * is not, @ss such failure is harmless, permitted to use as
evidence at a trial * * * any witness or imfoation not so disclosé); Fed. R. Civ. P.
26(a)(1)(A)(iii).

Based on the foregoing, éhFund is entitled to recover $34,380.80 in delinquent
contributions. The Fund s claims that it i®ntitled to recover intest, liquidated damages,
attorney’ fees, and costs from Blue Sky. 2%1C. 88 1132(g)(2), 1494). Blue Sky has not
raised any objection to this requieand the Court will grant thielief. Pursuanto 29 U.S.C. §
1132(g)(2) and the Trust Agreemetite Fund is entitled to: (a)e&hunpaid contributions; (b) the
greater of doubled terest or single interegtlus liquidated damagea®t in excess of twenty
percent (20%) on the unpaid cobtrtions; and (c) reasonable atteys’ fees and costs and audit
fees and cost©Operating Engineers Local 139 HdaBenefit Fund v. Gustafsp@58 F.3d 645,
652 (7th Cir. 2001). The total amount owaslof Septembelr7, 2010 was $82,575.80 consisting
of: $34,480.80 in contributions, $16,411.50 in iet¢, $16,411.50 in doubled interest, and

$15,272.00 in audit fees and costin addition, under the TrtusAgreement, post judgment

1 Blue Sky asserts that it provided the Fundhwample documentation disputing Central States’

calculations in documents that it had bates-stamped 01 through 0821. However, these 821 pages are
simply the payroll records that the Fund audit&llie Sky did not identify any overpayments.
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interest is due at the greater ©5% or the prime rate plus 2%5ee Central States Se. & Sw.
Areas Pension Fund v. Bomar National, Ir#53 F.3d 1011, 1020 (7th Cir. 2001).
IV.  Conclusion

For these reasons, the Court grants thiedrs motion for summarjudgment [102] and
dismisses Defendant Blugky’s counterclaim& The Court order8lue Sky to pay $82,575.80
with post-judgment interest to ace at the greater of 7.5% or theme rate plus 2%. Judgment
is entered in the Funsl’favor on its claims and on BIUgky’'s counterclaims. The Fund’'s

attorneys fee request may be presgimeaccordance withocal Rule 54.3.

Dated: May 31, 2011

RobertM. Dow, Jr.
UnitedStateDistrict Judge

2 In respect to the counterclaims, Blue Sky appears to have abandoned them in favor of the new theory
advanced in the response brief. However, to the extent that Blue Sky has not abandoned them, the Fund
is entitled to summary judgment on Blue Skysunterclaims for the reasons set forth above—
specifically, because the Court hdstermined that (i) Blue Sky’'suhilateral withdrawal” theory is

without merit under the Trust Agreement, (ii) Blue Sky’s alternate theorytshalbligation to contribute

ended when the 2001 CBA allegedly terminatedViay 2006 is without merit because the duty to
contribute continued under the Beapation and Trust Agreements, afiil) the alleged oral agreement

that purported to limit Blue Sky’s duty to contribus invalid under the gah documents and ERISA.
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