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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

VICTORIA JONES, )
Plaintiff, g Case No. 08 C 3548
VS. ; Magistrate Judge Susan E. Cox
BREMEN HIGH SCHOOL DISTRICT 228, : )
Defendant. ))

Memorandum Opinion and Order

Plaintiff Victoria Jones (“@intiff’) sued defendant Bmen High School District 228
(“defendant”) for employment discrimination d&d on race. Plaintiff has filed a motion for
sanctions due to spoliation of evidence, allegirad ttefendant has failed to ensure that relevant
documents were preserved during litigation and that this failure has severely prejudiced
plaintiff's case. Plaintiff asks for an adverse inference instruction to the jury that the destroyed
documents would have supported her claims doytaining discriminatory statements. She also
asks for this Court to preclude defendaminir arguing that the absence of discriminatory
comments in extant documents shows that no discriminatory comments were made and/or that
plaintiff was not subject to diseination or a hostile work envanment. This Court grants this
motion in part and denies it in part [dkt 51].

l. Factual Background

A. Plaintiff's Allegations and Employment History

Unless otherwise stated, the following facire from plaintiffs Second Amended
Complaint [dkt 58]. Plaintiff is a black vmean who worked for defendant from 1984 until 2009.

She alleges that from April 2006 onwards she and other black secretaries were given more
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responsibilities than similarly situated white secretaries, that she was subject to insults and
criticisms not given to similarly situated whitecsetaries, and that defendant was aware of this
discriminatory behavior. She further alleges that defendant’s discharge of her was a retaliation
against plaintiff's charges of discrimination.

Plaintiff claims that she received positiveaations and few complaints prior to the
2005-2006 school yeaiThis began to change in early 2006, when Michelle Jurgens ("Jurgens"),
a Dean, began complaining to PPS Dired®hyllis Kimmel ("Kimmel") about plaintiff's
conduct at worK. Plaintiff on her part complained to Principal Marcia Mendenhall
("Mendenhall") about Jurgens's condui®@uring the spring of 2006 plaintiff told Mendenhall
she had been assigned more work than she ceasbnably complete the time given. Plaintiff
was called into meetings regarding her conduct and complaints on March 29, 2006 and
December 4, 2006.

Jurgens’s complaints continued into 2007. Kdarch 21 Jurgens called plaintiff into a
meeting to discuss an incident in which Jusgelaimed plaintiff raised her voice to a student.
Defendant claims plaintiff told Jurgens theite was not able to tell her what to°ddurgens
arranged a meeting between her, plaintiff,ndienhall, and plaintiff's union representative for
March 28% On March 23 defendant claims that ptdfrrefused to follow Jurgens's request to
write a pass for a student and failectiknowledge Jurgens as she was spedKiing March 28

meeting happened as planned but did not restie conflict between Jurgens and plaintiff;
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Kimmel has testified that during the last twotbhoee months of the school year Jurgens would
complain to her about plaintiff at least once a we&kmmel also witnessed Jurgens slam a
handful of papers on plaintiff's desk. Kimmel told Mendenhall about this incident but to her
knowledge Mendenhall did not respohd&immel also witnessed Associate Principal Paul
Rybarczyk ("Rybarczyk™) acting rudely towarpkintiff and a fellow ecretary, Karen Edwards
("Edwards") on May 16, 200%?. Ms. Kimmel left her job later that month, but her email folders
were completely empty (with the exception of her resignation) according to the district's
technological directot’

At the beginning of the 2007-2008 schoolayedefendant hired Edwin Lipowski
("Lipowski") as Kimmel's replacement for PPS direcfoAround this time plaintiff began
seeing a physician for stress-related medical probtériibe change in leadership did not
improve the relationship between plaintiff and Jurgens. Jurgens began to compile a list of
plaintiff's actions, which she considered insubordinate, such as not acknowledging her when
talking, not informing her of student visits, and not acknowledging receiving her éhfits.
September 21 defendant alleged that plairgiffbred Jurgens's request to find a suspension form
and instead talked wita co-worker; that day plaintiff was called into another meéti@n
September 27 plaintiff asked Principal Dave Kibelkis via email to mediate between her and

Jurgens?®
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Lipowski's relationship with plaintiff also deteriorated. For example, on October 1
Lipowski emailed plaintiff asking her to compleadist of students on probation and told her he
needed it done immediately; she informed him she would have it done by the next day
(Lipowski’'s language indicates that he was impatient for the'liaintiff and Lipowski also
had a disagreement regarding a rewrite of a list of bus stops, and on October 12 Edwards
witnessed Lipowski become confrontational withintiff when asking her for the bus reptt.

That day plaintiff and Lipowski had another meeting to try to resolve their problems.

Complaining of stress, plaintiff took a leawf absence from work starting on October
15, 2007 which lasted about seven months. Bffafiled a complaint with the EEOC alleging
racial and disability discrimination on October 5, 2007 and a complaint alleging discrimination
based on race and disability with the IDHR on November 29, 2007. Defendant filed its response
to plaintiffs EEOC charges on December 19, 2007 and its response to plaintiff's IDHR charges
sometime before March 2068.Plaintiff received a Final Agency Decision from the EEOC on
April 10 and a Right to Sue letter on April 13. ainliff filed her original complaint with this
Court on June 20, 2008. Upon retaining coungkintiff filed her amended complaint on
October 16, 2008; this complaint added a 42 U.S.C. § 1983 claim alleging that this
discrimination followed defendant’s custom policy and added an age discrimination claim
based on 29 U.S.C. 8§ 621 seq[dkt 11]. The district court hasince dismissed Plaintiff's age,
sex, and national origin claims, but has allowaed racial discrimination claims to proceed [dkt

25].

1Dkt 59-2.
18Dkt 59-2; Dkt 1.
Dkt 59-2.
20pkt 59-2.



Defendant and plaintiff's relationship did mignificantly improve after plaintiff returned
to work in the spring of 2008; indeed, it worednduring the fall of 2008. Plaintiff was called
into further meetings regarding her behavarSeptember 5, September 16, and September 18,
as well as two meetings on September!1During the rest of the school year, plaintiff was
called into meetings about her performance on a nearly monthly basis (November 12, 2008,
December 1, 2008, January 29, 2009, Febr2&ry2009, March 5, 2009, April 3, 2009, and
April 28, 2009.5

Defendant fired plaintiff on November 12009, allegedly for turning over confidential
student records to her attorneys, the subject of a motion for a protective order before this Court.
Plaintiff next filed a retaliation claim aget defendant with the EEOC on November 30, 2009.
She filed her Second Amended Complaint on January 5, 2010, adding a claim of retaliatory
discharge to her racial discrimination claims in violation of Title#YI.

B. Defendant’s Preservation of Documents Relevant to Plaintiff's Claims

It is undisputed here that defendatitl not place ditigation hold on electronically
created documents in this case when it fiestrhed in October 2007 that plaintiff had filed an
EEOC charge against it alleging race and diggb Instead, only Principal Kibelkis, Dean
Jurgens and PPS Director Lipowski, the individuatsst involved in the alleged discriminatory
actions, were tasked by the district to search through their own electronic mail (and no one
else’s) andcull out relevant documents. There is no evidencthat suggests that their

assessment of what was relevant and what was not was guided by outside counsel. These three
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employees (and only these three) were asked to preserve whatever email and documents they
believed were relevant to the case. In addition, if any employee in the district wanted to
permanently delete an email, he or she could do so by “double-deleting” that email from his or
her computer. After thirty days, that emaibumd automatically be erased from the back-up
system.

After plaintiff filed her Complaint in June 2008 in federal court, defendant requested that
additional employees search for relevant electronic and other documents, including Principal
Mendenhall and Associate Principal Rybarczyk. As with Lipowski, Jurgens, and Kibelkis, the
employees were free to make their own determination as to which documents were felevant.

It was not until the spring of 2009 that defendant instructed all of its employees to preserve
emails which might be relevant to the litigatfén.However, in October 2008, defendant began
automatically saving all emails from the district’s users in a searchable aiCli&.noted

above, before this change was made, defendant's backup tapes were rewritten every thirty
days?®) Accordingly, although there was no litigation hold in place for all employees until
spring of 2009, all potentially relevant documents created after October 2008 were automatically
preserved in a backup archive.

In summary, prior to June 2008, only three esypks were asked to search and preserve
electronic mail and they did so without any supervision by counsel. Three additional employees
were added to this list in June 2008, after the Comipheas filed. Anyemail that existed prior

to October 2008, which these employees did not preserve because they did not deem it relevant,
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cannot be recovered now. Other email, whicls waleted in the normal course of business by
other employees who were not asked to preserve email before October 2008, cannot be
recovered now. By contrast, all email creaétdr October 2008 has been backed up and can be
searched for relevant materials.

C. Defendant’s Belated Production of Documents to Plaintiff

Plaintiff filed her First Set of Requests for Production of Documents and Things on May
13, 2009° Sometime between May 13, 2009 and September 4, 2009, defendant partially
answered these reque$tsPlaintiff claimed that there were obvious deficiencies in the
production of documents to her, particularly the dearth of emails from 2006 and 2007. On
October 20, 2009, this Court ordered defendant to produce its document retentiori*policy.
Defendant responded by requesting its technologicattdir. Mr. Strietelmeier, to put in writing
the district’s email retention policy ("ERP®. In his deposition laout the ERP on October 27,
2009, Strietelmeier testified that he changedattodiving system in October 2008 to allow for
the automatic backup of email "not necessarily because of any particularicHsedlso
testified that he searched the current inboxes of Mendenhall, Jurgens, Rybarczyk, Kibelkis,
Kimmel, and several other supervisory employees, plus the email boxes of the other secretaries
to comply with the production requestsHe described his search protocol as searching for

various forms of plaintiff's name within the email boxes, and he made his own determinations as

29Dkt 44-2.
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to what material was relevatitStrietelmeier was not sure if he looked on the archive server for
emails from the supervisors, and he was not sure of all of the people whose email boxes he
searched®

However, during the briefing on defendant's motion to bar the use of confidential
records, which plaintiff allegedly had mg@opriated, plaintiff produced an alternative
document retention policy which she had discovered on defendant’s website called "Access to
District's Public Records" policy ("DRP").The DRP states that it is defendant's policy to
maintain and preserve all evidence of defendant's "organization, function, policies, procedures,
or activities.®” The DRP was adopted in 2003 and was last amended in2006.

On December 7, 2009, plaintiff filed the Motion for Sanctions at i¥sie.of December
6, 2009, defendant had not provided plaintiff with any emails regarding meetings on March 29,
2006, December 2006, May 21, 2008, September 12, 2008, September 16, 2008, November
12, 2008, or April 3, 200¥. Defendant also had not supplied any documents from October
through December 2006, February 2007, April 2007 (despite Kimmel's testimony that Jurgens
had regularly sent her complaints abouimtiff during this time), July 2007, August 2007,
February 2008, March 2008&pril 2008, and June 2008.The only documents from January
2007 that defendant had produced by December 6, 2009 were those included in defendant's

response to plaintiff' initial EEOC charge®. Even though many of those documents were

3d. at p. 7.
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relevant to various non-EEOC interrogatories, defendant's answer did not cross-reference these
documents when answering the other interrogatories. The same day, defendant sent plaintiff
2,354 additional pages of emdits.Defendant filed its response to the motion for sanctions on
January 13, 2010, and plaintiff filed her reptythe response on January 27, 2010. Defendant’s
response included affidavits from Kibelkis angbdwvski stating that archives of their email for

the 2007-2008 and 2008-2009 school years had been re-created and they did not permanently
delete any emails regarding plaintiff during eitloéthese periods. Jurgens filed an affidavit in
which she stated that she saved all emiaéisveen herself and Kimmel which were on her
computer in November 2007. She also stated that she printed out all emails in her possession
regarding plaintiff during the 2007-2008 school y&ar.

On May 4, 2010, after briefing on the motions for sanctions was completed, we asked
plaintiff for more informatbn concerning the late production of approximately 2300 emails.
Specifically, we asked plaintiff whether the npraduction filled inany of the missing gaps she
had identified in her motion for sanctions from the 2007-2008 production. In response, plaintiff
told us that defendant produced another 3600 emails on the same day as darA@a®ding
to plaintiff, most of this latest production émnail created before October 2008, the time period
during which email would not have been auttomly saved if deleted by recipient/sender.
Although many of these emails are irrelevant,nilffihas identified at least 110 emails that are

directly relevant to plaintiff's allegationsd, therefore, should have been produced long ago.

43Dkt 59-9.
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In sum, although all emails responsive to plaintiff's discovery requests were produced
only after her motion for sanctions was filed, it @@rs now that most (if not all) of the gaps in
defendant’s production have befdled. That being said, because there was no hold put in place
on electronic documents and because emails could be manually and permanently deleted if an
employee chose to do this, we cannot determine with certainty that all email relevant to
plaintiff's claims were preserved.

Il. Legal Standards

Both the Court’s inherent powers as well as the Federal Rules of Civil Procedure give

the Court the authority to sanction a party for failure to preserve docuthéntsotion for
discovery sanctions can be made when a party either destroys or fails to preserve evidence
which it controls and which it could reasonably foresee to be material to a potential fawsuit.
The purpose of sanctions is to prevent abusésegudicial system and to promote the efficient
administration of justic& The Court’s power to sanction includes sanctioning parties that fail

to preserve potential evidence that would have been discov&taBsmctions “must be
proportionate to the circumstances surrounding the failure to comply with disc&¥Very.”

To find that sanctions for spoliation arppaopriate, the Court must find the following:

1) that there was a duty to preserve the spedifaziments and/or evidence, 2) that the duty was

breached, 3) that the other party was harmed by the breach, and 4) that the breach was caused

46Chambers v. NASCO, In&01 U.S. 32, 50-51 (1991Barnhill v. United Statesl1 F.3d 1360, 1368 (7th Cir.
1993).

“’Porche v. OdenNo. 02 C 7707, 2009 WL 500622, at *3 (N.D.IIl. Fé, 2009) , citing Fed. R. Civ. P. 37(c)(1).

811 F.3d at 1367.

“Wigninton v. Ellis No. 02 C 6832, 2003 WL 22439865, at *3 n. 5 (N.D. Ill. Oct. 27, 2003).

50Langley v. Union Electric Cp107 F.3d 510, 515 (7th Cir. 1997) (internal citations omitted).
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by the breaching party’s wilfakss, bad faith, or fautt.If the Court finds that sanctions are
appropriate, it must determine whether the proposed sanction can ameliorate the prejudice that
arose from the breach; if a lessanction can accomplish the same goal, the Court must award
the lesser sanctiof.

First, a party has a duty to preserve evidence that it has control over and which it
reasonably knows or can foresee would be material (and thus relevant) to a potential legal
action® A document is potentially relevant, and thmaest be preserved for discovery, if there
is a possibility that the information therein is relevant to any of the cRaiffitee existence of a
duty to preserve evidence does not depend on a court*orbfestead, it arises when a
reasonable party would anticipate litigatf8n.

Second, the duty to preserve evidence must have been bréatmetie Northern
District of lllinois, a party’s failure to issueliéigation hold is not per se evidence that the party
breached its duty to preserve evideffcistead, reasonableness is the key to determining
whether or not a party breached its duty to preserve evidehaaay be reasonable for a party

to not stop or alter automatic electronic document management routines when the party is first

51Porche 2009 WL 500622 at *5.
Larson v. Bank One CorpNo. 00 C 2100, 2005 WL 4652509, at *9 (N.D. Ill. Aug. 18, 2005).
Bryant v. Gardner07 C 5909, 587 F. Supp. 2d 951, 967-68 (N.D. Ill. Nov. 21, 2008).
>Ares-Serano, Inc. v. Organon Int'l B,\l51 F.R.D. 215, 219 (D. Mass 1993).
5Trask Morton v. Motel 6 Operating L,P34 F.3d 672, 681 (7th Cir. 2008).
9.
57Porche 2009 WL 500622 at *
Haynes v. Dart08 C 4834, 2010 WL 140387 at *4 (N.D. Ill. Jan 11, 2010).
Haynes v. Dart08 C 4834, 2010 WL 140387, at *4 (N.D. Ill. 201€}ing Marrocco v. Gen. Motors Corp966
F.2d 220, 224 (7th Cir. 1992).
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notified of the possibility of a suft. However, parties must take positive action to preserve
material evidencé.

Third, the breach must have harmed thkeotparty and, fourth, there must be a
sufficient level of fault to warrant sanctioffgzindings of wilfulness, bad faith, and fault are all
sufficient grounds for sanctiofi$.However, a court may only grant an adverse inference
sanction upon a showing of bad fdithBad faith requires the intent to hide unfavorable
information® This intent may be inferred if a document’s destruction violates regulations (with
the exception of EEOC record regulatioffsfrault is defined not by the party’s intent, but by
the reasonableness of the party’s confutt.may include gross negligence of the duty to
preserve material evident&Mere negligence is not enough for a factfinder to draw a negative
inference based on document destruction.

lll.  Analysis
A. Duty to Preserve
The first issue we must resolve is when defendant’s duty to preserve evidence is

triggered. A defendant has a duty to preserve evidence that it has control over and which it

60Cache La Poudre, Inc. v. Land O’Lakes, |44 F.R.D. 614, 624 (D. Colo. 2008).
®1panis v. USN Communications, In2000 WL 1694325, at *36, *38 (N.D. lll. 2000).
%2borche 2009 WL 500622 at *5.
®porche v. OderNo. 02 C 7707, 2009 WL 500622, at *But see Trask-Morton v. Motel 6 Operating L.534
F.3d 672, 681 (7th Cir. 2008) (“a showing [of bad faith] is a prerequisite to imposing sanctions for the destruction of
ewdence thereby refusing to issue sanctions becauseviieof fault had not risen to the level of bad faith.
®4Fass v. Sears, Roebuck & C&32 F.3d 633, 644 (7th Cir. 2008ut see OCE North America, Inc. v. Brazeau
09 C 2381, 2010 U.S. Dist. LEXIS 25523, at *17 (N.D. Ill. March2(8.0) (“[a]n adverse inference may be appropriate if
. the breach involved willfulness, bad faith or fault[.]")
Mathls v. John Morden Buick, Ind.36 F.3d 1153, 1155 (7th Cir. 1998).
Park v. City of Chicago297 F.3d 606, 615 (7th Cir. 2002).
4.
68Marrocco v. Gen. Motors966 F.2d 220, 224 (7th Cir. 1992).
Rodgers v. Lowe’s Home Ctrs, In@5 C 0502, 2007 WL 257714 at *5 (N.D. Ill. Jan. 30, 2007).
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reasonably knows or can foresee would be natéand thus relevant) to a potential legal
action/° Documents are potentially relevant if thepdsts a possibility it the information in
the documents would be relevant to any of the clainihis duty arisesvhen a reasonable
party would anticipate litigation and does not depend on a court ‘Brd¥fendant clearly had

a duty to preserve documents relevant to pkmtlaims when it received notice of plaintiff's
EEOC charges on or before November 30, 2@@¢prdingly, defendant had a duty to preserve
documents relevant to plaintiff’'s discrimination claims at least by this date.

B. Breach of Duty to Preserve

The second question we must answer ietiver defendant has breached its duty to
preserve evidence. A party fulfills its duty to preserve evidence if it acts reaséhdidtyre
than good intentions [are] required; those intentions [must] be followed up with concrete
actions reasonably calculated to ensure thitvamt materials will be preserved,” such as
giving out specific criteria on what should or should not be saved for litigétion.

Plaintiff contends that defendant failed poeserve documents which were materially
relevant to this case. She points to the fact that while a former employee of defendant, Phyllis
Kimmel (“Kimmel”), has stated that she received weekly emails from Jurgens about plaintiff's
work for two to three months, as ofeBember 6, 2009 defendant only produced six emails

fitting that descriptiorf> She also points to the fact that while defendant called plaintiff into at

"Bryant v. Gardner07 C 5909, 587 F. Supp. 2d 951, 967-68 (N.D. Ill. 2008).
"IAres-Seranp151 F.R.D. at 219.
"“Trask-Morton v. Motel 6 Operating L./A34 F.3d 672, 681 (7th Cir. 2008).
73Haynes v. Dart08 C 4834, 2010 WL 140387, at *4 (N.D. Ill. 201€}ing Marrocco v. Gen. Motors Corp966
F.2d 220, 224 (7th Cir. 1992).
;;‘Danis v. USN Communications, In2000 WL 1694325, at *36, *38 (N.D. Ill. 2000).
Dkt 51-1.
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least 18 meetings between March 2006 throAghl 2009, there were (as of December 6,
2009) no emails relating to eight of the meetinglae Court believes, based on plaintiff's latest
filing, that most of these gaps in plaintifigoduction have been eliminated. Defendant argues
that its document preservation procedures were entirely appropriate.

The Court finds that defendant clearly breached its duty to preserve relevant documents
in this litigation. Defendant was aware at ldag November 2007 that plaintiff was challenging
its treatment of her on the basis of her race alleged disability. Defendant also was aware
that its employees were able to delete peantyn emails. Despite these indisputable facts,
defendant inexplicably did not requeasli employees who had dealings with plaintiff to
preserve emails so that they could be searched further for possible relevance to plaintiff's case
by counsel. Instead, defendant directed justie¢lemployees (one of whom was at the center of
plaintiff's complaints) to search their own emaithout help from counsel and to cull from that
email what would be relevant documents. It is unreasonable to allow a party’s interested
employees to make the decision about the relevance of such documents, especially when those
same employees have the ability to permaned#iete unfavorable email from a party’s
system. As one court has noted, “simply accept[ing] whatever documents or information might
be produced by [its] employees,” without peeting defendants from clearing the hard drives
of former employees, was improgérMost non-lawyer employees, whether marketing

consultants or high school deans, do not have enough knowledge of the applicable law to

"®Cache La Poudre Feeds, L.L.C. v. Lan O’Lakes, %4, F.R.D. 614, 630 (D. Colo. 2007)
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correctly recognize which documents are relevant to a lawsuit and which are not. Furthermore,
employees are often reluctant to reveal their mistakes or misdeeds.

Defendant arrgues that merely failing to place a litigation hold on its employees’ email
is excusable, citingdaynes v. Dart/ The court’s decision itHaynes however, centered on
defendant’s failure to preserve a sheriff'pd’s handwritten notes taken during meetings.
We acknowledge that thidaynescourt found that, in certain cases, a defendant’s failure to
issue a litigation hold at the staf a case would not, standing alone, be a breach of the duty to
preserve document&.However, the court irHaynesemphasized that defendant, the Cook
County Sheriff's Office, was a party in approwtely 800 pending lawsuits. Imposing a broad
litigation hold in each case could causeumiue burden to the Sheriff's offiée. The Court
also emphasized that there was no evidence thaiftitial secretarial notes for those meetings
were even missing. To the contrary, in this case teas no evidence that a simple litigation
hold to preserve existing electronic maibuld have placed any burden on defendant. In
addition, the Court is troubled that the policy followed in this case is not the same document
retention policy that defendant publically espesisn its web site and which was discovered by
plaintiff in this law suit.

Further, although defendant may not have had a duty before the lawsuit was filed to
cease the overwriting of the backup tapes, it gdytehad a duty to preserve extant email

folders when it was first notified of the EEXfiling. Such preservation efforts would have

2010 WL 140387 at *4.
78,
Id.
ld.
80g.
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required very little effort; defendant’s technology department could have easily halted the auto-
deletion process and asked all employees whorgispd plaintiff (not just Kibelkis, Jurgens,
and Lipowski) to preserve information. In fact, defendant did just that with apparently minimal
effort beginning in October 2008.

C. Harm to Plaintiff

The third factor to determine whether samiesi are appropriate for spoliation is whether
or not the plaintiff has been harmed by théeddant’s breach. Jurgens has admitted that she
deleted emails after December 2008 and, because some of those emails were created before the
new archival system was put in place, those emails are no# I&he testified that these
emails did not seem pertinent to the lawsuit in her view. As a non-lawyer and as an interested
party, Jurgens is not qualified to judge whethemdaents are relevant to the suit. Furthermore,
neither Mendenhall nor Rybarczyk, nor any other employee besides Jurgens, Lipowski, and
Kibelis, was informed of the need preserve emails before November 2008. Even if this Court
assumes no bad faith on the part of defendadefendant employees, there remains the distinct
possibility that emails relevant to plaintiff's case were destroyed by its employees. Further,
although many more emails from the 2007-2008 school year have been produced since the
instant motion was filed, the tardiness of that production (which was not until May 14, 2010),

also has harmed plaintiff.

81Dkt. 44-6 and 44-10, p.4.
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D. Level of Fault

The final factor to determine the appropriateness of sanctions and the appropriate level
of sanctions is whether the defentlacted wilfully, acted in bad faith, or is merely at fault. To
find bad faith, a court must determine that the party intended to withhold unfavorable
information® Bad faith may be inferred when a party disposes of documents in violation of its
own policies®® Gross negligence of the duty to preserve material evidence is generally held to
be fault®

Plaintiff charges that defendant disposedilo€uments in violation of its own policies
and thus demonstrated bad faith. In responseidccttarge, defendant claims that emails that
contained individual complaints about pl#in do not evince defendant’'s “organization,
function, policies, procedures, and activities.”

There is no evidence thatfdedant wilfully chose its dasnent retentiorsystem as a
way to minimize exposure of potentially relevant documents for future lawsuits; indeed,
defendant began to preserve more data, not less, during these proceedings. However, defendant
was grossly negligent in its attempts to secure relevant documents. Defendant relied upon its
employees—the same employees whose conduct was at question in the lawsuit-to select the
documents they felt were relevant. These employees had no legal training. Furthermore, if the
employees had racially harassed plaintiff, they would have had both professional and personal

motives for concealing evidence of that harassmins inconceivable that defendant was

82\athis, 136 F.3d at 1155.
8park, 297 F.3d at 615.
8Marrocco v. Gen. Motor966 F.2d 220, 224 (7th Cir. 1992).
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unaware of these motives; the fétat defendant still allowed the employees to make their own
determinations on relevancy is proof of defendant’s recklessness.

Furthermore, defendant’s failure to obtain documents from more than three employees
at the first sign of litigation constitutes grassgligence. Plaintif's EEOC complaint did not
name specific persons; indeed, defendant admits in its Position Statement to the EEOC that
“absent from this complaint is the identity of the person or persons who have harasseé Jones.”
However, upon receiving the complaint in November 2007, defendant asked only Kibelkis,
Jurgens, and Lipowski to save relevant records. Mendenhall was not asked to preserve records
until November 2008, even though a) Mendenhall was present at a meeting between plaintiff
and Jurgens before September 27, Z2003), plaintiff sent Mendenhall a complaint about
Jurgens in 2008, and c) defendant mentioned Mendenhall in its Position Statement to the
EEOC?® Because defendant waseatly aware that Mendenhall was one of plaintiff's
supervisors and had received plaintiff's complaints, defendant's year-long failure to ask
Mendenhall to preserve relevant documents goes beyond ordinary mistake into gross
negligence. Thus, it is appropriate to find defendant at fault.

Plaintiff also contends, however, that thisurt should sanction defendant for spoilation
of evidence because it concealed its documeantien policy from plaintiff during discovery.
Defendant produced a document (the EDBdua its email retention procedures, which

indicates that staff were free to permanently delete emails until Octobef°2008sponse,

8Dkt 59-2.

ngIaintiff’s Original Complaint, dkt 1.
Id.

Dkt 59-2.

8Dkt 44-6.
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plaintiff produced what she contends is defertdatrue document retention policy (the DRP)
from defendant’s website, which requires that documents, including emails, which are
“evidence of the District’'s organization, function, policies, procedures, or activities” be
cataloged and savétiShe asserts that defendant soughurposefully hide the DRP because
defendant’s actions in deleting emails abouwirglff’'s work performance violated the DRP.
The Court is unconvinced by this argument. iAdividual employee’s dissatisfaction with a
coworker does not constitute evidence of defendant’s procedures or activities. However, this
Court does not understand why defendant did not produce this broader document retention
policy when the Court ordered it to reveal fieord retention policies. Because the DRP is
available on defendant’'s website, it would adily accessible to administrators and staff.
Because the DRP deals with Fieen of Information Act and other public records requests, it is
the sort of document that defendant shouldehaeadily on hand. It is inexplicable that
defendant could not produce the DRP. This failure is another example of the defendant’s
negligence in handling preservation and production of electronic documents in this litigation.
V. Appropriate Sanction

Plaintiff has demonstrated that defendant’s attempts to preserve evidence were reckless
and grossly negligent. She has demonstrdteat defendant did not reasonably prevent
employees from destroying documents concerning this case. She has established that defendant
failed to adequately supervise those employees who were asked to preserve documents. She

also has demonstrated that some relevant emails were probably lost due to this negligence.

9Dkt 44-9.
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Finally, she has shown that the tardy production of many more emails after depositions have
been taken has caused her prejudice. Plaingiff not, however, demonstrated that defendant
purposefully tried to destroy evidence materiahéwo racial discrimination claim. This is not a
case where, for example, there were deliberate attempts to “wipe” hard drives or to destroy
relevant evidence by other technological or manual m&ahsdeed, by October 2008,
document preservation efforts were put in place to ensure that all email would be backed up.

The Court has broad discretion to fashion an appropriate sanction to remedy plaintiff's
prejudice. That sanction should be appropriatéhe harm that has been done to plaiftiff.
Because the Court does not find that there wasliaerate effort to aaceal harmful evidence,
the Court will not find (as plairfiurges) that an@verse inference be drawn against defendant
(that email it did not preserve contained discriminatory statements). Such an inference, under
these facts, would be contrary to established precedent and unfair to deféndant.

However, the Court will grant plaintiff the lfowing sanctions: 1) the jury in this case
should be told that the defendant had a duatypreserve all email concerning plaintiffs’
allegations beginning in November 2007, but did not do so until October 2008. Accordingly,
defendant will be precluded from arguing that the absence of discriminatory statements from
this period (November 2007 until October 2008) is evidence that no such statements were
made; 2) defendant will be assessed the costdees of plaintiff's preparation of the motion
for sanctions; and 3) plaintiff will be permitted to depose witnesses concerning emails produced

on May 14, 2010 if it so chooses. Defendant will pay for the cost of the court reporter for those

Y5ee, e.g., Plunk v. Village of Elwood, Ng. 07-88, 2009 WL 1444436 (N.D. Ill. May 20, 2009).
92Seediscussionsupra pp. 10-11.
%*Fass 532 F.3d at 644.

20



depositions. Plaintiff to submit a final femetition after these depositions are completed.

IT 1S SO ORDERED.

ENTERED: May 25, 2010 ‘! s g

UNITED STATES MAGISTRATE JUDGE
Susan E. Cox
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