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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

OMAR HAKIM, )
)
Aaintiff, )
)
V. ) CaséNo.: 08-cv-3682
)
ACCENTURE UNITED STATES ) Judge Robert M. Dow, Jr.
PENSION PLAN, ACCENTURE LLP, )
ACCENTURE INC., ACCENTURE LLC, )
andACCENTURELTD., )
)
Defendants. )

MEMORANDUM OPINION AND ORDER

Currently before the Court are Defendanmotion for summary judgment [72] and
Plaintiff's motion for partial sumary judgment on Count IV [87]. For the reasons stated
below, Defendants’ motion for summary judgment [i&2¢ranted in part and denied in part, and
Plaintiff's motion for partial summarnudgment on Count 1V [87] is denied.

l. Background
A. Procedural Background
Plaintiff filed this putative class action agdidgcenture United States Pension Plan (the

“Plan”), Accenture LLP, Accenture Inc., Aaaeire LLC, and Accenture Ltd. (collectively

! Also pending before the Court is Defendants’ motimstrike portions of Plaintiff's reply in support of
his motion for partial summary judgment or to file a surreply [110]. In that motion, Defendants contend
that Plaintiff improperly raised two new issues in t@ply brief. In particular, Defendants point to the
following arguments: (1) that a May 6, 1999 lettenfrthe American Society of Pension Professionals &
Actuaries to the Pension and Welfare Benefits Adstiation of the Department of Labor supports his
position that electronic notice wasr se impermissible in 1996; and (2) that even if electronic notice was
permissible in 1996, Defendants have not provideg evidence that their method of delivery was
otherwise sufficient under section 204(h) of the aghlie regulations. Those arguments are not new;
rather, they are variations on the arguments #faiadvanced in his opening brief. Therefore,
Defendants’ motion to file a surreply [110] is deniddhe Court further notes that even if either argument
could be considered new, Defendants suffer no preguilom the Court’s denial of their motion, as the
Court concludes that neither argument entitles Plaintiff to judgment as a matter of law on Count IV.

Dockets.Justia.com


http://dockets.justia.com/docket/illinois/ilndce/1:2008cv03682/221299/
http://docs.justia.com/cases/federal/district-courts/illinois/ilndce/1:2008cv03682/221299/118/
http://dockets.justia.com/

“Defendants”) alleging violations of the Enoglee Retirement Incont@ecurity Act of 1974, 29
U.S.C. 88 1101et seq. (“‘ERISA”). On September 32009, the Court dismissed three of
Plaintiff's five claims against Defendants. Pldffg remaining claims are set forth in Counts IV
and V of the first amended class action complf®]. Count IV states claim for benefits
under ERISA 8§ 502(a)(1)(B), 29 U.S.C. 81132(a)(1)t¥sed on Defendants’ failure to provide
proper notice of a plan amendment which signifiliareduced Plaintiff’'s benefit as required by
29 U.S.C. § 1054(h) (1996) (a “204(h) notice’'T.ount V seeks statutory damages pursuant to
ERISA 8 502(c)(1), 29 U.S.C. 812@&)(1), for Defendants’ allegefailure, upon written request,
to provide Plaintiff with Summry Plan Descriptions (“SPDs”) that complied with ERISA § 104.
Following the dismissal of Counts I-lll, Defdants filed a motion for summary judgment
[72] as to the remaining counts. Plaintiffpeaded by filing a Rule 56(f) motion to deny or stay
Defendants’ Motion for Summarydgment [78], arguing, among othtings, that he needed to
conduct limited discovery in order to respond dertain arguments raised in Defendants’
summary judgment motion. Plaifitalso filed a motion for summarnudgment as to Count IV.
Because Plaintiff's request for discovery retat®® only some of the grounds raised in
Defendants’ summary judgment motion, the Goaandered that briefing go forward on those
aspects of the cross-motions fmmmary judgment as to whichetparties agreed that no further
discovery was required. See [#1]In particular, the Court dicted the parties to brief the
following issues: (1) as to Count IV, whetheemail notice satisfied ERISA § 204(h) in 1996,

and, even if Plaintiff did noteceive timely notice, whether d@tiff suffered prejudice; (2)

2 The remaining issues raised in Defendants’ amofor summary judgment [72], as well as Plaintiff's

Rule 56(f) motion [78], are currently being held in abeyance. Defendant’s motion for summary judgment
[72] is denied without prejudice with respect to the issues not addressed in this opinion. Similarly,
Plaintiff's Rule 56(f) motion [78] is denied withoudrejudice. Defendants are free to seek summary
judgment on the grounds not addressed in this opinion if they so choose. If Defendants do so and
Plaintiff believes that he needs additional discotemespond, he may file another Rule 56(f) motion.



whether the release Plaintiff signed when heAeftenture in 2003 bars his claims in Count 1V;
(3) whether Plaintiff is entitled tthe statutory penalties he seak€ount V; and (4) whether all
Defendants are proper defendants as to each count.

B. Factual Background

The Court takes the relevant facts primafilgm the parties’ Local Rule (“L.R.”) 56.1
statements Defendants’ Statement of Facts (“Def. SOF”) [74], Plaintiffs’ Response to
Defendants’ Statement of Facts and Statémain Additional Facts (“Pl. SOAF”) [99],
Defendants’ Response to Plaintiffs’ Statemef Additional Facts(“Def. Resp.”) [108],
Plaintiff's Statement of Facts®t. SOF”) [89], Defendants’ Respanto Plaintiffs’ Statement of
Facts (“Def. SOAF”) [101], Plaintiffs Response Defendants’ Statement of Additional Facts
(“Pl. Resp.”) [106].

Plaintiff was an employee of AccentureP between Octobet, 1993 and May 16, 2003.
Def. SOF 1 9, 35. When he was hired in the Calinas office, Plairfi participated in the

Plan. Def. SOF 11 9, 11. The Plan is a “defibedefit plan” within te meaning of ERISA.

®L.R. 56.1 requires that statements of facts contaigatilens of material fact and that factual allegations

be supported by admissible record evidence. See L.R.gél&¢ v. Sanford, 191 F.R.D. 581, 583-85
(N.D. lll. 2000). The Seventh Circuit repeatedly has confirmed that a district court has broad discretion to
require strict compliance with L.R. 56.1. Sesy., Koszola v. Bd. of Educ. of the City of Chicago, 385

F.3d 1104, 1109 (7th Cir. 2004¢urran v. Kwon, 153 F.3d 481, 486 (7th Cir. 1998) (citindjdwest
Imports, Ltd. v. Coval, 71 F.3d 1311, 1317 (7th Cir. 1995) (ealling cases)). Where a party has offered

a legal conclusion or a statement of fact without offering proper evidentiary support, the Court will not
consider that statement. Seay., Malec, 191 F.R.D. at 583. Additionally, where a party improperly
denies a statement of fact by failing to provide adexjaaproper record support for the denial, the Court
deems that statement of fact to be admitted. See L.R. 56.1(a), 56.1(b)(3)(B); ddaletsd91 F.R.D.

at 584. The requirements for a response under Local38uleare “not satisfied by evasive denials that

do not fairly meet the substance of the material facts asseBetdelon v. Chicago Sch. Reform Bd. of

Trs., 233 F.3d 524, 528 (7th Cir. 2000). In addititme Court disregards any additional statements of
fact contained in a party’s response brief but natsrL.R. 56.1(b)(3)(B) statement of additional facts.
See,eg., Malec, 191 F.R.D. at 584 (citingylidwest Imports, 71 F.3d at 1317). Similarly, the Court
disregards a denial that, although supported by sgibté record evidence, does more than negate its
opponent’s fact statement — that is, it is improperafgarty to smuggle new facts into its response to a
party’s L.R. 56.1 statement of fact. Seg),, Ciomber v. Cooperative Plus, Inc., 527 F.3d 635, 643 (7th

Cir. 2008).



Def. SOF { 4. Accenture LLP is an lllinois lted liability partnerstp with a total of two
partners: Accenture Inc. and Accenture LL@ef. SOF § 5. Accenture LLP is the “Plan
administrator.” Def. SOF { 6The Plan provides that, as thefladministrator, Accenture LLP
has the sole and exclusive disme to determine the eligibility of employees for and the amount
of benefits under thterms of the Plan. Def. SOF { 7. eTRlan also authorizes Accenture LLP
to amend the Plan at any time. Def. SOF { 8.

At the time that Plaintiff was hired, the Planovided that all asstate partners were
considered to be eligible emplegs, regardless of the serviceelin which they were employed,
and that all other employees were considered to be eligible employees unless they worked in the
following service lines: (i) Strategic Services; (i) Change Management Services; and (iii)
Systems Integration. Def. SOF { 13. Plaintiffs an eligible employee when he was hired. On
June 13, 1996, Accenture LLP (then operating as Andersen Consulting LLP) adopted an
amendment to the Plan, to b#ective on July 1, 1996 (the “1996 Amendment”), which altered
the Plan’s eligibility rule. Die SOF  14. The 1996 Amendmemhended Section 2.2(b) of the
Plan to provide that only certain categories oplyees in would be coitkered to be eligible
employees. Def. SOF | 15. The amended &e&i2(b) further provided that each employee
who was employed prior to July 1, 1996 and was an eligible employee under the prior Plan
would remain an eligible employee after Jaily1996, so long as that employee did not transfer
service lines.ld. However, the amended eligibility rule provided that if an employee transferred
to an ineligible service line, & employee would cease to beedigible employee on the later of
(A) July 1, 1996, or (B) the datd the employee’s transfetd.

On June 13, 1996 at 4:57 p.m., Jeanetteisjdfixecutive Assistant to Julianne Grace,

sent an e-mail directing all US Qfé Human Resourc€$HR”) Leads to:



Please distribute the following memo and attachment to all personnel in your
location. The memo notifies employeestbé changes in regément eligibility

and is similar to the memo distributed earlier to all of HR. The attachment is a
legally required document that must be delivered no later than Friday afternoon,
June 14, 1996.

Def. SOF 1 16. On June 14, 1996, Vickie Lee, HR Lead for the Dallas, Infomart and Las
Colinas office locations in the Dallas Metro Arélirected Rene Edward8eople Values Culture
(“PVC”) manager for the Dallas Metro offices, goovide the June 13, 19%otice of Change in
Benefit Accruals memorandum and attachment regarding the July 1, 1996 Amendment to the
Plan to all Dallas, Infomart, and Las Colinagssoanel. Def. SOF § 17. At approximately 4:30
p.m. on July 14, 1996, Rene Edws distributed the June 1B996 memorandum and attachment
via e-mail to all Dallas, Infomart, and Las l@das personnel. Def. SOF | 18. The e-mail
indicates that it was sent to vargudistribution lists, including one labeled
“LasColinas.Personnell.AllLAC.” Ex. A to Ex. 3 {@4]. Plaintiff was an employee in the Los
Colinas office at that time. However, he denever receiving the mmrandum and attachment
via e-mail from Rene Edwards. At least twther employees in the Las Colinas office did
receive the notice. Def.’s SOAF | 11.

The memorandum stated, in relevant part:

If, at any time, a retirement eligible ptoyee transfers to a non-eligible group, as

described above, s/he will remain a plan member but will become inactive. Only

those years accrued as an active member qualify as benefit service for the

employee. (Employees continue to mgc vesting service even as inactive

members.) * * * If an employee transgefrom the service line of Andersen

Consulting LLP in which the employee was employed on June 30, 1995, to an

ineligible category, the empleg will cease accruing benefds of the later of (a)

July 1, 1996, or (b) the date wansfer to théneligible category. Only those years

accrued as an active member qualify l@anefit service for the employee.
(Employees continue to accrue vestaggvice even as inactive members.)

Def. SOF 11 19-20. Attached to the memoranduas the “Notice of Change in Benefit

Accruals,” which summarized the amendment aatedtthat “The Plan amendment is effective



July 1, 1996. This notice is being providedytou pursuant to the requirements of Section
204(h) of the Employee Retirement Income 3¢l ct of 1974 (ERISA).” Def. SOF | 21.

In 1997, Andersen Consulting LLP issued a 19®D for the Plan. Def. SOF { 23. At
that time, Andersen’s benefits departmenttsaut packets to all personnel summarizing the
changes to the SPD. Def. SOF { 27. In 1999, fsathecreated a Benefits Information database
and sent an e-mail to all personnel telling them how to viev@Ri2s electronically. Def. SOF
28. That year's SPD is dat®©ctober 1999. PIl. SOAF 1 63.

In 1999, Plaintiff was promoted into a new seeviine within Andersen Consulting LLP.
Def. SOF 1 29. Plaintiff testdd that he began negotiagi with Andre Hughes about a
promotion and transfer in the summer of 1999 that he began performing his job duties for
his new position in September of 1999. Pl. SOAR9-50. Accenture dezs that it negotiates
the terms of individual transfers éapromotions with employees Btaintiff's level. Plaintiff's
promotion officially took effect on Decembé&6, 1999. Def. SOF { 29. Plaintiff requested a
retroactive pay raise for the time he spewtrking in his new position prior to December 16,
1999. PI. SOAF T 54. Accenture’s Human ResouBesartment paid Plaintiff retroactive pay
for the period October 1, 1999 through December 16, 1999. PIl. SOAF | 55; see also Ex. 1 to Ex.
B to [99] (HR employee transfer form statingathPlaintiff “was approved for a transfer to
C&HT LoB-NT with a salary increase refidee of his eCommerce premium, effective
10/1/99).

Plaintiff's new service line was an ineliggbservice line under the 1996 Amendment.
Def. SOF | 32. Therefore, Plaintiff stoppectraiing additional benefit service in December
1999. On June 30, 2000, Plaintiff receivedratividual benefit statement stating:

Because of your current employment ssification, you are ineligible to
participate in the Retirement Plan. Hoxge, you have engaged a monthly benefit



based on your prior period(s) as afgiele employee. Contact the Andersen
Consulting Benefits Information Centendaselect the Retirement Plan option if
you would like more information.

Def. SOF 1 33.

Plaintiff left employment at Accenture on Mag, 2003 as part of a reduction in force.
Def. SOF Y 35, 37. Accenture LLP offered all employees affected by the reduction in force a
Separation Benefits Plan in exaige for signing a Release. DSOF { 37. Plaintiff accepted
the offer of Separation Benefits and signedsieen-page Agreementrdaining the Release on
May 15, 2003. Def. SOF 11 38, 43. The Release stated:

As a material inducement to Accenture téeernto this Agreement and as part of
the consideration for the Separation Béseoffered to you, to which you agree
you are not otherwise entitled, you herebyef@r release, viee and discharge
Accenture LLP, its parents, subsidesmj divisions, affiliates, predecessors,
successors and assigns, and all of theasgmt and former directors, officers,
partners, employees, representatives, fatigs, attorneys and agents (“Released
Parties”) from any and all claims of any nature whatsoever, known or unknown
which you now have, or at any time maywééahad, against the Released Parties
up to and including the date you sign tihigreement (“Claims”). This General
Release of Claims includes, witholiitation, any Claims related to your
employment, your activities on behalf AEcenture and its predecessors, parent,
subsidiaries, divisions and affiliategshe termination and layoff of your
employment, Claims of wrongful discharg&aims for the payment of any salary,
wages, bonuses and conssions, Claims of discrimination under the common
law or any federal or swtstatute (including, withodimitation, Title VIl of the
Civil Rights Act of 1964 and the Amedns with Disabiligs Act, all as
amended), Claims relating to the Canp’s intellectual property, confidential
and proprietary information and tradecwas, Claims of misrepresentation,
Claims of detrimental reliance, andl ather statutory, cmmon law or other
Claims of any nature whatsoever. Thisneral Release of Claims does not apply
to any Claims concerning breach of this Agreement or any Claims arising after
you sign this Agreement.

Def. SOF § 39. On or about July 7, 2003, Hakécteived a final statement of benefits from
Accenture LLP showing that he stopped accryiegsion benefits under the Plan on December

16, 1999. Def. SOF { 36.



On July 27, 2007, Plaintiff pursued an admuastve claim for additional benefits under
the Plan, which the Accenture ERISA BenefiaiGls Committee (the “Committee”) denied on
November 20, 2007. Def. SOF { 44. Plaintiff appedhe denial of his claim for benefits, and
his appeal was denied on April 2, 2008. Def. SOF 1 46.

Also on July 27, 2007, Plaintiff sent a writterquest for plan documents to Defendants.
Pl. SOAF § 71. Defendants responded to Rfés;duly 27, 2007 written request on August 31,
2007. Pl. SOAF § 72. Plaintiff requestedliéidnal documents on November 29, 2007. PI.
SOAF { 73. Defendants responded to Plaintd€sond written request on January 25, 2008. PI.
SOAF | 74.

Il. Legal Standard on Summary Judgment

Summary judgment is propewhere “the pleadings,depositions, answers to
interrogatories, and admissions ole fitogether with the affidavitsf any, show that there is no
genuine issue as to any material fact and tinatmoving party is entitteto a judgment as a
matter of law.” Fed. R. Civ. P. 56(c). In deté@mmg whether there is genuine issue of fact,
the Court “must construe the facts and drawedkpnable inferences in the light most favorable
to the nonmoving party.Foley v. City of Lafayette, 359 F.3d 925, 928 (7th Cir. 2004).

To avoid summary judgment, the opposing party must go beyond the pleadings and “set
forth specific facts showing thatete is a genuine issue for trial Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 250 (1986). A genuine issue of nadtéact exists if “he evidence is such
that a reasonable jumgould return a verdict fothe nonmoving party.”ld. at 248. The party
seeking summary judgment has the burden ofbksténg the lack ofany genuine issue of
material fact. Se€elotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). Summary judgment is

proper against “a party who fails thake a showing sufficient to establish the existence of an



element essential to that party’s case, and onhmfiat party will bear # burden of proof at
trial.” 1d. at 322. The non-moving party “must do méhan simply show that there is some
metaphysical doubt as to the material factSlatsushita Elec. Indus. Co., Ltd. v. Zenith Radio
Corp., 475 U.S. 574, 586 (1986). In other words, ‘thhere existence of acintilla of evidence
in support of the [non-movant’s] position will liesufficient; there must be evidence on which
the jury could reasonably find for the [non-movantpiderson, 477 U.S. at 252.

[1I. Analysis
A. Count IV
1. Proper Defendants

As an initial matter, the Court must detémm whether all five named Defendants are
proper parties with respect @ount IV. Defendants contendaththe Plan is the only proper
defendant as to that count, in which Plaintif§ex$s a claim for plan befits. “Generally, in a
suit for ERISA benefits, the plaintiff is ‘limited to a suit against the PlarVibte v. Aetna Life
Ins. Co., 502 F.3d 601, 610 (7th Cir. 2007) (quotiBigckenstaff v. R R. Donnelley & Sons Co.
Short Term Disability Plan, 378 F.3d 669, 674 (7th Cir. 2004)); see dl®ma, Inc. v. AMP,

Inc., 259 F.3d 864, 872 n.4 (7th CR001) (“We have continuallpoted that ‘ERISA permits
suits to recover benefits only agaitis¢ Plan as an entity.”) (quotiniass v. Prudential Health

Care Plan, Inc., 88 F.3d 1482, 1490 (7th Cir. 1996)). However, the Seventh Circuit has allowed
plaintiffs to sue a party other than the plana claim for ERISA benefits “in some limited
instances,” including where the plan adminigiraand the plan areadely intertwined. Mote,

502 F.3d at 610-11.

In support of his contention d@h all of the named Defendants should remain in the
lawsuit, Plaintiff relies principally oMein v. Carus Corp., 241 F.3d 581 (7th Cir. 2001), a case

in which the Seventh Circuit found that the employer and tha plere sufficiently closely



intertwined to allow the plaintiff to assert a oafor benefits against the employer. As the court
repeatedly noted, the factstbe case were highly unusual andsome respects defied common
sense. Most notably, the plaffiinsisted that he did not haweclaim against the plan and only
reluctantly added the plan as a defendahtat 584) even though his claim “involve[d] a matter
of plan interpretation, and planterpretation is a matter féhe plan administrator.’ld. at 585.

In those circumstances, the court of appeald higat because (1) the SPD referred to the
employer, not the plan, making “the atoselationship between the corporatiomne[( the
employer)] and the plan ** * evident”; (2) eghemployer was the designated agent for legal
process is the corporation; and (3) the emplayas plan administrator, and had “complete
control of the administration of the Plan,” thiintiff “avoided pleadinghimself out of court”
notwithstanding his insistence thag¢ had no claim and sought no relief against the plan itself
and instead sought recovery only from his employdr. At the same time, the court reiterated
that “ordinarily” a plaintiff should name thegsl as a defendant in a suit for benefits under
ERISA (d. at 584) and added that “it &lly not to name the plaas a defendant in an ERISA
suit” (id. at 585).

In another of the cases illustrating the limiteaeptions to the ordinary rule, the Seventh
Circuit allowed the plaintiff to proceed againse tamployer, rather than the plan itself, where
“the exact relationship betweétme employer] and the pldwas] not clearly set out.’Riordan
v. Commonwealth Edison Co., 128 F.3d 549, 551 (1997). In pauiar, the court noted that the
“plan documents themselves refed] to [the employer] and ¢hplan nearly interchangeably,
and the company designated itself asgla’'s agent for service of process.d. The Riordan
court also was persuaded by faet that the company did notove for summary judgment on

the ground that it was not the proper defendddt. SinceRiordan, courts in this district have

10



noted that where the Seventh Circuit has madeions to the general rule barring claims for
ERISA benefits against entities other than tlanplt often has done $iecause some confusion
existed as to the idatyt of the Plan. SeZuckerman v. United of Omaha Life Ins. Co., 2010 WL
2927694, at *2 (N.D. Ill. July 21, 2010) (“exceptioaitow a plaintiff to proceed against a party
other than the plan — specifically the employer -ewthe identity of the plan is not discernable
because of the close relationshimeen the employer and the planjgonardo v. Health Care
Service Corp., 2010 WL 317520, at *5 (N.D. Ill. Jan. 20010) (“the Seventh Circuit generally
uses the ‘closely intertwined’ exception agnaans to allow suit in ¢hface of confusion or
uncertainty.”).

Here, Plaintiff contends that, under the standard establishedein, his claim for
benefits should be permitted to gaviard against all five named Defendaht§Vith respect to
his employer, Accenture LLP, Plaintiff claimsaththe employer and the Plan are sufficiently
closely intertwined to allow the claim againstcenture LLP to go forward. In particular,
Plaintiff notes that Accenture LLR) is the Plan sponsor and adistrator; (2) ha the authority
to modify, amend, and terminate the Plan; anda®epts legal service of process on behalf of
the Plan.

Although the question is not entirely fréem doubt, the Court concludes that the
rationales for the limited exceptions that the Seventh Circuit has recognized to the usual rule that
a suit for ERISA benefits can be maintained “only against the PNaihfa, 259 F.3d at 872
n.4) are not present in this case. This is not a cas#like where keeping the employer in the

case may be necessary to secure an opportunity sagftull relief for the plaintiff. In addition,

* Plaintiff also contends that two entities thae not named as defemtta — Accenture SCA and
Accenture PLC — are closely intertwined with tharPand thus would be proper defendants on a claim
for benefits. Because neither Accenture SCA nor AtcenPLC currently is a party to this case, the
Court declines to consider whether Plaintiff hypothdiiiceould assert a claim for benefits against either
entity.

11



as Defendant observesakitiff here seeks pension benefits under a plan that is funded not from
the employer’'s general assets, but rather by a separate trust. Nor is this a dasedée
where confusion exists as to the separate idestdf the plan and the employer. Plaintiff does
not contend than any confusionigg as to the separate idéies of the Plan and the other
Defendants. Consequently, summary judgment is granted for Accenture Ltd., Accenture Inc.,
and Accenture LLC, and Accenture LLP on Count IV.
2. The Release Does Not Bar Plaintiff's Claim for Benefits

Defendants contend that the release Plaisitifiied when he left Accenture in May 2003

bars the claim set forth in Count IM.he release stateith pertinent part:

As a material inducement to Accenture téeemto this Agreement and as part of
the consideration for the Separation Biéeeoffered to you, to which you agree
you are not otherwise entitled, you herebyef@r release, viiee and discharge
Accenture LLP, its parents, subsidesj divisions, affiliates, predecessors,
successors and assigns, and all of theasgmt and former directors, officers,
partners, employees, representatives, fatigs, attorneys and agents (“Released
Parties”) fromany and all claims of any nature whatsoever, known or unknown
which you now have, or at any time may have hajainst the Released Parties up
to and including the date you sign this Agreement (“Claims”). This General
Release of Claims includes, witholimitation, any Claims related to your
employment, your activities on behalf AEcenture and its predecessors, parent,
subsidiaries, divisions and affiliateshe termination and layoff of your
employment, * * * and all other statuggrcommon law or other Claims of any
nature whatsoever. This General Release of Cldmes not apply to * * * any
Claims arising after you sign this Agreement.

(emphasis added).
Plaintiff responds that the release does nohismaERISA claim for additional benefits for
two reasons. First, Plaintiff maintains that tligim for benefits did noaccrue until Defendants

denied his administrative claim for benefitsAypril 2, 2008. Because threlease does not apply

®> The facts that Accenture Ltd. may have a rolen@intaining and/or administering the Plan and that
Accenture Inc.’s Finance Committeerésponsible for “review[ing] and recommend[ing] to the Board [of
Directors] on funding and oversigbt various pension, 401(k) and benefit plans of the Company” do not
give rise to the type of confusion at issud/iein andRiordan.

12



to claims arising after Plaintiff signed it dday 15, 2003, Plaintiff maintas that the release

cannot bar his claim for benefits. Secondaillff argues that ERISA’s “anti-alienation”

provision prohibits the tease of ERISA claims through a geslerelease. As discussed below,
the Court finds that, by virtuef the anti-alienation provision &RISA, the release cannot bar
Plaintiff's claim for benefits. Therefore, th@ourt need not determine when Plaintiff's claim
accrued.

ERISA’s anti-alienation provien provides that “[e]ach pemsi plan shall provide that
benefits provided under the plan may not bsigned or alienated.29 U.S.C. § 1056(d)(1).
Under Seventh Circuit precedent, “[p]ension entigats are, without exception, subject to the
anti-alienation provision of ERISA,” but “[c]oested pension claims** are ‘simply outside
the realm of the provision.””Lynn v. CSX Transp., 84 F.3d 970, 975 (7th Cir. 1996) (citation
omitted). Therefore, the pertinent questionwisether Plaintiff's claim for benefits was a
pension entitlement or a contested pension claim at the time he signed the release; Plaintiff's
claim for benefits is barred by thelease only if it wa the latter.

“A contested pension claim * * * ags under a settlement agreemerityhn, 84 F.3d at
975. A claim can be either actuallyr constructively contestedd. A constructively contested
claim is one that “the claimant had actualcmnstructive knowledge of * * at the time of
signing the release,” such “thatcibuld have been contested ansloteed at the time the release
was entered into (but was not).1d. In determining whether a claim may be considered
contested, the pertinent inquiry n®t whether “the parties actlyawrangled over a particular
claim,” but “whether the claimant knew of the claim and knowingly relinquished it
(relinquishment of course including failure dot or to raise the issue at all)ltl. With respect

to “whether a retiree knowinglyelinquished a claim, the cdumust look to all of the

13



circumstances to determine what the claitmenew or reasonably should have knownd. at
976.

A pension entitlement, in contrast to a @stéd claim, arises under the terms of the
pension plan itself.Lynn, 84 F.3dat 975. In distinguishing between pension entitlements and
contested pension claims, thenn court explained that “[a] release may prevent a plan
participant from asserting ctas based on a settlement agreement,” meaning contested pension
claims, “but may not bar claintsased on pension entitlementsld. at 975. Here, Plaintiff's
claim arises out of the Plan itself, not therie of the release. Like the plaintiffluynn, Plaintiff
is asking the Court to intergrthe pension plangelf, not the language of the release. at 976-

77. Therefore, as ibynn, Plaintiff's claim is not barred by the release. See Btwmokman v.

A.G. Edwards, Inc., 461 F. Supp. 2d 801, 813.[5 Ill. 2006) (finding that plaintiff's claim for
benefits asserted “rights that arise under tla@ Bhd ERISA, not the release,” and therefore was
a “pension entitlement” subject to ERISA’s antenation provision thatould not be barred by
the release of claims plaintiff executed aadition of receiving a sevance package when he
left his employment with defendant).

3. The Propriety of E-Mail as a Metlod to Distribute an ERISA § 204(h)
Notice in 1996

In 1996, ERISA § 204(h) stated:

(h) Notice of significant réuction in benefit accruals

(1) A [defined benefit] plan * * * may not be amended so as to provide for a
significant reduction in the rate of futubenefit accrual, unless, after adoption of
the plan amendment and not less than 15 Haf@e the effective date of the plan
amendment, the plan administrator providesritten notice, setting forth the plan
amendment and its effective date, to—

(A) each participanin the plan.
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ERISA 8§ 204(h)(1), 29 U.S.B 1054(h)(1) (1996). The partiel® not dispute that the 1996
amendment effected a “significant reduction imdf#& accruals,” such #t plan participants,
including Plaintiff, were required to be givenotice pursuant to 8 204(h) in order for the
amendment to take effect. Sd&oduction and Maintenance Employees Local 504 v.
Roadmaster Corp., 954 F.2d 1397, 1405 (7thrCil992) (“an amendmeméeducing the rate of
future benefit accruals adoptedthout proper notice uredt 8 204(h) is ineffective”). What they
dispute is the propriety of using e-mail to distitie a 8 204(h) notice t996. Plaintiff contends
that e-mail was not an acceptable method of communicating important benefit information to
Plan participants in996. Consequently, according to Plaintiff, the notice sent by Defendants by
e-mail on June 14, 1996 did not satisfy the requirements of ERISA § 204(h).

The regulations that implemented ERIS 204(h), which were promulgated in
temporary form in 1995 and were in effect @98, required the plan adnistrator to “use any
method reasonably calculated to ensure acagaipt.” See 26 C.F.R. § 1.411(d)-6T (1996); 60
Fed. Reg. 64,320 (Dec. 15, 1995). The regulation wertb specify that|[f]irst class mail to
the last known address of the party is an aat®@ delivery method. Likewise, hand delivery is
acceptable.” Id. Based on that language, Plaintiffvokes the canon of construction that
expressio unius est exclusio alterius — the expression of one thing is the exclusion of another — to
argue that, in 1996, first clasesail and hand delivery were thanly acceptable methods of
providing 8 204(h) notice. Eh Seventh Circuit has expsed skepticism regarding the
application of that maxim, noting that “the msion of other items from a list may reflect no
more than a belief that other optgare provided for elsewherelh re Matter of Continental
Cas. Co., 29 F.3d 292, 294 (7th Cir. 1994). The Casrhot persuaded to apply the maxim as

Plaintiff wishes in this casePlaintiff would have the Court realle phrase abbrizing the “use
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any method reasonably calculatecettsure actual receipt” out tfe regulation entirely. If the
Secretary of the Treasury intended to approve tmyuse of first clasmail and hand delivery,
then the reference to “any method reasonablyutatied to ensure actual receipt” would have
been unnecessary. The better reading of the regulation, in thésGoew, is that first class
mail and hand delivery simply aexamples of delivery methodkat were considered to be
“reasonably calculated to enmsiactual receipt” in 1996.

The regulations have since been amendealithorize the provisn of ERISA § 204(h)
notice in electronic form usingo-called “new technologies.In particular, Congress amended
ERISA 8§ 204(h)(7) in 2001 to provide that “[tlhe Secretary [of Tredsmay by regulations
allow notice under this subsection to pvided by using new technologies.” Seeonomic
Growth and Tax Relief Reconciliation Aof 2001, Pub. L. No. 107-16, 115 Stat. 38 (2001).
Pursuant to that authorizen, on April 9, 2003, the Secreyarof Treasury issued final
regulations providing guidance as to the requasts imposed by 8§ 204(h), including 26 C.F.R.
8§ 54.4980F-1, which governs electronic 204(h)aetoday. See 67 Fed. Reg. 19, 713 (Apr. 23,
2002); 68 Fed. Reg. 17,277 (Apr. 9, 2003). The letpuns now provide that “[a] plan
administrator (including a person acting on bela@fifthe plan administrator, such as the
employer or plan trustee) mugtovide section 204(h) noticerttugh a method that results in
actual receipt of the notice or the plan adstmator must take apppriate and necessary
measures reasonably calculated to ensurettieatnethod for providing section 204(h) notice
results in actual receipt adhe notice.” 26 C.F.R. 8§ 54.4980F-1 (Q&A 13). The regulations
further state that “Section 204(hdtice must be provided eithertime form of a paper document

or in an electronic form that satisfies the riegments of paragraph)(of this Q&A-13.” Id.
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According to Plaintiff, thedct that electronic notice wa®t expressly contemplated by
Congress or the Secretary of ffreasury until 2001 at the earliest compels the conclusion that e-
mail was not a permissible form of notice i896. The Court disagrees. The change in the
regulations simply acknowledges that as of the date of the change etectetinods of delivery
were considered sufficiently reliable to resulthe actual receipt of the notice. But the fact that
the prior regulation did not expressly mentioaotionic delivery methoddoes not necessarily
mean that delivery by e-mail was not “reasonalaliculated to ensure actual receipt” in 1996.

Few courts have considered what constitutes a proper method of delivery for purposes of
an ERISA § 204(h) notice. IHirt v. Equitable Ret. Plan, 441 F. Supp. 2d 516, 542 (S.D.N.Y.
2006), the court considered whether “hand delivenyatices to participants’ desks and/or cubby
holes” was an appropriate methofddelivery under ERISA 8 204(h)The court concluded that
such a method could meet the statytstandard “provided that theeis assurance that procedures
for distribution actually were followed and that they were effectived” at 542. The court
concluded that one notice distted by that method “was notsttibuted in a way reasonably
calculated to ensure its receiptld. at 543. In reaching that conclusion the court noted the
following: (1) the notice was “not individllg addressed to recipients” and “was not
accompanied with instructions regarding whoswa receive it”; (2) the notice appeared
“insignificant” and consequently “as not treated as prity material”; and (3) “[n]early none of
Plaintiffs’ withnesses remembered having received the 1990 Notick.at 542-43. The court
also was troubled by “[t]he absence of a corporatitten protocol covering” the delivery of the
notice, which the court found made “it difficuid make a reliable finding that Equitable’s
delivery system was reasonably cé#ted to cause notices of ardements to be given to each

participant.” 441 F. Supp. 2d at 542. By costrahe court found that two other notices
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delivered by hand delivery met the statutory dgad. The court was persuaded by a number of
factors, including: (1) the notices took the foainmulti-page booklets that were too important
looking to be lost in the shuffle in the mailrooif2) the notices were siributed directly to
employees’ desks; and (3) witnesses testifiat they remembered receiving theld. at 543.

Here, Plaintiff has testified that he did meteive the notice. There is evidence in the
summary judgment record that at least two odmployees in the Las Colinas office did receive
the notice. Def.’s SOAF { 1However, that two employees reeed the notice is not sufficient
for the Court to determine, as a matter of law, that the use of e-mail was reasonably calculated to
result in actual receipt of the notice. The oe$i were not sent to individual e-mail addresses,
but were sent using group distribution lists. Witile use of distributiofists is not inherently
less reliable than the @®f individual addressekere, Defendants canndentify the individuals
included on those group e-mail list$herefore, whether the noticeegvwas sent to Plaintiff is
not clear. Further, like thEirt court, the Court finds that tHack of any written protocol or
other system by which Defendantsutd confirm that the e-mails were in fact received makes it
difficult to make a reliable finding that delivetyy e-mail was reasonably calculated to cause
notices of amendments to be given to eachigipaint. 441 F. Supp. 2d at 542. It is common
knowledge that not every e-mail that is sentvagisafely in the intended inbox. As anyone who
has received a “failed delivery” e-mailoln mailer-daemon knowsyarious problems can
prevent the delivery of an e-mail messageor example, a message may be undeliverable
because the recipient's address is misspelledbecause the recipient’s inbox has reached its
maximum capacity. Based on the current recom Qburt finds that there is a genuine issue of
material fact as to whether Defendants’ wdee-mail was reasonably calculated to ensure

delivery. For that reason, Plaintiff moti for partial summary judgment is denied.
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4, Whether the 1997 or 1999 SPD Satisfl the Requirements of ERISA
§ 204(h)

Defendants contend that even if the 1996 e-ntice did not satisfy the requirements of
ERISA § 204(h), Plaintiff received adequate notidehe amendment in ¢hform of either the
1997 SPD or the 1999 SPD. Courts have hedd #im SPD “can qualify as notice of a plan
amendment pursuant to ERISA section 204(Hjitt, 441 F. Supp. 2d at 539; see aldormann
v. Amphenol Corp., 956 F. Supp. 158, 166 (N.D.N.Y. 1997) (recognizing 8RD can satisfy
the notice requirements of § 204(hjaylor v. Pension Plan, 2009 WL 1812794, at *7 (D. Ma.
June 11, 2009) (finding that SPD provided suffitieatice of amendment to satisfy 8§ 204(h)).
The Court agrees that an SPD can providéSBR8 204(h) notice so long as it satisfies the
requirements of ERISA 8§ 204(h). particular, to satisfy ERISA § 204(h), an SPD must (1) be
“a written notice,” (2) “set[] forth the plan @ndment and its effective date,” and (3) be
provided to “each participant in the plan.” 29BLLC. § 1054(h). Of course an ERISA § 204(h)
notice — regardless of what form it takes — also must be provided to plan participants “not less
than 15 days before the effective date of the plan amendmkht.5ee alsdHurlic v. So. Cal.

Gas Co., 539 F.3d 1024, 1039 (9th Cir. 2008) (SPD did not satisfy ERISA § 204(h) where it was
not provided fifteen days prior to tleéfective date of the amendment).

Here, neither SPD was distributed priorthe effective date of the 1996 amendment.
According to Defendants, if either SPD ntké substantive requirements of ERISA § 204(h),
and Plaintiff received that SPD before transfey to an ineligible service line in 1999, then
Plaintiff suffered no harm and the Court shouddlthe to find an ERISA § 204(h) violation. Put
differently, Defendants contend that the 1996 ameadrbecame effective — at the latest — when
Plaintiff received § 204(h) notice in the forwh the 1997 SPD or the 1999 SPD, both of which

Defendants contend Plaintiff recetv prior to transferring to aimeligible position. Even if
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Defendants are correct that tardy notice.,( notice not provided fiien days prior to the
effective date) can satisfy theagitory requirement wdre a plan participant receives the notice
before suffering any harm, the Court nevertbglmust deny Defendants’ motion for summary
judgment as to Count IV because the Court cafindtas a matter of law &t either of the SPDs
provided proper 8§ 204(h) notice.

The 1997 SPD did not give adequate notioeplan participats about the 1996
amendment. The 1997 SPD expkithat “as long as you remaim an eligible employment
category, you are an active plammber. If you transfer or aggromoted out of an eligible
employment category, you become inactive, haweyou are still a plan member.” The SPD
sets forth a list of eligible employment agdeies, which includes “certain grandfathered
personnel.” The 1997 SPD defines an “InactivenMember” as: “An ao/e plan member who
moved out of an eligible employment categbrys the Court noted in its September 3, 2009
order, the 1997 SPD does not digtirsh between pre- and post-amendment benefits. Therefore,
in order to discover what changes were madéhbyamendment, participants would have had to
review the SPDs and Plan information tttegy had received previously. Sedet, 441 F. Supp.
2d at 537 (finding that notice thadid not offer a comparison of benefits under the [amended]
plan to those under the former plan,” and thugired participants to review old documents to
understand the reductions in benefits that waekllt from the amendment, failed to provide
adequate notice pursuant to § 204(h)). Momportantly, the SPD does not specify how
grandfathered employees likeaRitiff might trigge the significant reduction in retirement
benefits produced by the amendment. As an initial matter, the SPD does not explain which
employees are considered grandfathered. hEortore, the SPD does not explain that an

employee could move out of the category of tagr grandfathered personnel” by transferring
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positions within the company. A plan partiaig reading the 1997 SPD might easily conclude
that once one is “grandfathereafie cannot move out of thattegory. For thse reasons, the
Court determines that the 1997 SPD did not constitute proper 8§ 204(h) notice.

The 1999 SPD is more clear regarding theaotf the 1996 amendmt, stating “[i]f
you were employed prior to July 1, 1996, you wehse to accrue benefits under the Retirement
Plan if you transfer from the service limewhich you were employed on June 30, 1996, to a
service line that is not listed below.” Howevidre Court need not decide whether the 1999 SPD
provided adequate 8§ 204(h) notice because thesegenuine issue of material fact regarding
when Plaintiff received that SPD, which precludesnmary judgment. As noted above, to the
extent that the 1999 SPD can satisfy § 204(h), itardp do so if Plaintiff received the notice
before deciding to accept the protion and transfer, such that bederstood the impact of that
decision — namely, that by transferring he wibcase to accrue benefits under the Plan.

According to Defendants, Plaintiff was nofficially transferred until December 16,
2009. However, the record evidence indicates FHaintiff began performing his new position’s
job duties in October of 1999. Indeed, Defenda&oiscede that they paid Plaintiff at his new
position’s higher salary for the work he completed beginning in October 1999. Therefore,
Plaintiff must have made the dsicn to accept the transfer inrlgaOctober 1999 athe latest.
The 1999 SPD is dated October 1999. Becausexthet date on which the SPD was distributed
to Plan participants is not clear from the suemynjudgment record, there is a genuine issue of
material fact as to whether Plaintiff receiviek 1999 SPD before acdiy the transfer. For

that reason, Defendants motiom smmmary judgment as @ount IV must be denied.
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B. CountV
1. Proper Defendants

Defendants submit that Accenture LLPtiee only proper defendant as to Count V
because the Plan administrator is the ontyppr defendant under ERISA Section 502(c). The
Court agrees. The Seventh Circuit has heldtraddility under section 1132{(1) is confined to
the plan administrator and [has] rejected the caimtenhat other parties * * * can be held liable
for the failure to supply participantsithv the plan documents they seekMondry v. American
Family Mut. Ins. Co., 557 F.3d 781 (7th Cir. 2009) (coltexg cases). Therefore, summary
judgment is granted in Defendants favor on Couras to the Plan, Accenture Inc., Accenture
LLC, and Accenture Ltd.

2. Analysis

ERISA section 502(c)(1) establishes a thirgyddeadline for plan administrators to
respond to requests for information, and all@mesrts the discretion tompose up to a $100 a
day penalty on plan administrasowho fail or refuse to comply with such a request for
information. See 29 U.S.C. § 1132(c)(1) (1996).Cunt V, Plaintiff seks a statutory penalty
under ERISA section 502(c)(1), for Defendantslui@ to timely respond to Plaintiff's written
requests for Plan documents.aintiff's § 502(c)(1) claim is bsed on requests for information
that he made on July 27, 2007 and Noveni@r 2007. It is undispatl that Defendants
responded to both of Plaintiff's requests, but ttety failed to do so within 30 days, as the
statute requires. Rather, Defendants responded to the two requests on August 31, 2007 and
January 25, 2008 - four and twengwen days late, respectivelyDefendants have offered no
explanation for their delay in responding.

The decision to award statutory penalties in the trial court’s discretion. Séacobsv.

Xerox Corp. Long Term Disability Income Plan, 520 F. Supp. 2d 1022, 1030 (N.D. Ill. 2007); 29
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U.S.C. § 1132(c)(1). In deciding whether ss@ss a section 502(c) penalty, courts may consider
various factors, including (1) the length delay; (2) the number of requests made and
documents withheld; (3) whether there is evidethed the administrator acted in bad faith; and
(4) whether the failure to pvide documentation prejumid the plan beneficiarydacobs, 520 F.
Supp. 2d at 1030; see aRomero v. SmithKline Beecham, 309 F.3d 113, 120 (3d Cir. 2002).

Based on the factors set forth above, theur€ determines that sanctions are not
warranted in this case. The lengths of the delafeur and twenty-sevedays — are relatively
short. Sedacobs, 520 F. Supp. 2d at 1044 (usfng to impose a secti@®2(c) penalty for a 24-
day delay, referring to such a delay as “miniinalhere is no evidence or suggestion in the
record that the delays were the result of bath faior is there any evidence that Plaintiff suffered
prejudice as a result of the brief delays in receitireggPlan documents. In light of those factors,
the Court concludes in its discretidthat statutory penalties are raggpropriate in this matter.
Therefore, Defendants’ motion for summarglgment is granted as to Count V.
Ill.  Class Certification

Also pending before the Court are Plaintifffetion to certify clas§84], which Plaintiff
filed after Defendants moved for summamnydgment, and Defendants’ motion to strike
Plaintiff's motion to certify class [92]. In ¢hbriefing on Defendantghotion to strike, the
parties debate whether it is appropriate for @ueirt to consider the parties’ cross-motions for
summary judgment before resolvingthuestion of class certification.

Federal Rule of Civil Procedure 23(c)(1) paes that courts must determine whether to
certify an action as a class action “[a]t an early prabte time after a pers@ues or is sued as a
class representative.” Prior 2803, the Rules required courtsdetermine whether to certify a

class “as soon as practicabléeaftcommencement of an actionThe Rule was amended in 2003
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to “capture[] the many valid reasons that mayifysleferring the initial certification decision,”
including that “[tlhe party oppasg the class may prefer to mvdismissal or summary judgment
as to the individual plaintiffsvithout certification andvithout binding the @ss that might have
been certified.” Fed. R. Civ. P. 23(c) Not#sAdvisory Committee 02003 Amendment. Even
before the Rule was amended to provide more flexibility concerning the timing for consideration
of class certification issues, tBeventh Circuit had recognized thatcertain circumstances, the
better course may be for a court to rule greading motion for summary judgment before ruling
on a motion for class o#ication. SeeCowen v. Bank United of Texas, FSB, 70 F.3d 937, 941
(7th Cir. 1995) (“It is true tht Rule 23(c)(1) of the civil rules requiresrtification as soon as
practicable, which will usually be before the casgpe for summary judgment. But ‘usually’ is
not ‘always,” and ‘practicable’ allows for wiggle room.”). In such cases, the defendants lose the
preclusive effect of the judgmenn the merits against would-lméass members, but save the
cost of defending a class actiokdl. at 941-42.

Courts in this district haveecognized that one instance in which it may be appropriate
for a court to rule on a summajydgment motion prior to rulingn a class cadfication motion
is “when there is sufficient doubt regarding theslikood of success on the ritg of a plaintiff's
claims.” Larson v. Evanston Northwestern Healthcare, 1999 WL 518901, at *1 (N.D. Ill. July
19, 1999); see alsAllen v. Aronson Furniture Co., 971 F. Supp. 1259, 1261 (N.D. Ill. 1997).
Here, in light of Defendants’ arguments cagtidoubt on the merits of the named plaintiff's
claims, the Court determined that it was in thenest of judicial economip decide Defendants’
motion for summary judgment before addiag the question aflass certification.

Plaintiff has recognized thatghiming of class certification igeft to the sound discretion

of the trial court and that Sewtl Circuit law permits the court to defer consideration of class
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certification until after it rules on motions tosdiiss and/or for summary judgment. However,
Plaintiff raises a concern relating to the statute of limitations. But as a Seventh Circuit case cited
in Plaintiff's own brief recognizes (Opp. to Mot. &irike at 4), “the filing of a class action suit

tolls the statute of limitations for all the membaf the class, but when the suit is dismissed
without prejudice or when classrtication is denied the state resumes running for the class
members.” Culver v. City of Milwaukee, 277 F.3d 908, 914 (7th Cir. 2002); see a&own,

Cork & Seal Co. v. Parker, 462 U.S. 345, 353-54 (1983). Thmitations period was tolled

when Plaintiff filed his lawsuit on June 27, 2008dat will remain tolled for all members of the
putative class until the Court rules that the aasg not proceed as a class action or dismisses
the case. Because neither of those pivotal events has occurred in this case, any concerns over
potential statute of limitationgroblems for the putative class members are premature.

In view of the absence ohg prejudice to Plaintiff anthe putative class members and
the possibility that Plaintiff may wish to altdiis class certificatin motion and supporting
memorandum in light of the Court’s ruling todalge Court concludes that the prudent course is
to grant Defendant’s motion to strike [92] andstake Plaintiff's motion for class certification
[84] without prejudice.If Plaintiff believes that no modificaths are warranted, Plaintiff is free
to refile the identical motion and memorandum.

IV.  Conclusion

For the foregoing reasons, Plaintiff’'s nwotifor partial summary judgment on Count IV
[87] is denied, and Defendantsiotion for summary judgment [78 granted in part and denied
in part. In particular, Defend#s’ motion for summarjudgment is granted on Count V and on
Count IV as to Accenture Ltd., Accenture Inc., and Accenture LLC., and Accenture LLP.

Defendants’ motion for summarydgment is denied on Count IV as to Accenture United States
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Pension Plan (the “Plan”). Finally, Defendant’s motion to strike Plaintiff's motion for class
certification [92] is granted, and Plaintiff's motidor class certificationg4] is stricken without

prejudice.

%

Dated: August 16, 2010

RobertM. Dow, Jr.
UnitedState<District Judge
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