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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

OMAR HAKIM, )
)
Aaintiff, )
)
V. ) CaséNo.: 08-cv-3682
)
ACCENTURE UNITED STATES ) Judge Robert M. Dow, Jr.
PENSION PLAN, ACCENTURE LLP, )
ACCENTURE INC., ACCENTURE LLC, )
andACCENTURELTD., )
)
Defendants. )

MEMORANDUM OPINION AND ORDER

Before the Court are Defendant’s bill of ®@§202], Defendant’s motion for leave to file
instanter reply brief in support of bill of cog&l3], and Defendant’'s motion for attorneys’ fees
[216]. For the reasons set forth below, the €denies Defendant’'s motion for attorneys’ fees
[216], but awards Defendant costs in thmount of $1,969.97. The Court also grants

Defendant’s motion for leave to file instanteplsebrief in support ofts bill of costs [213].

Background

In its September 29, 2011 opinion, theou@t granted Defendant’'s motion for
reconsideration of the Court’s August 16, 2010 omdéight of the Seventh Circuit’'s decision in
Howell v. Motorola, Inc. 633 F.3d 552 (7th Cir. 2011). THe&ourt previouslyhad granted
Defendant’s motions to dismiss and for summangjment as to all claims except for Count IV.
As to that count, the Court concluded that byua of the anti-alienain provision of ERISA,
the release that Plaintiff executed did not bardtaim for additional benefits based on alleged

violations of ERISA Section 204(h). Qlanuary 21, 2011, the Seventh Circuitiowell held
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that a similar release was enforceable as tBRISA claim for additional ERISA plan benefits.
Accordingly, Defendant asked the Court toaesider its August 16 Order in light of tHewell
decision. The Court did anddnd that, in light of the $enth Circuit’s decision itHowell, the
anti-alienation provision did napply and thus Plaintiff's alm was barred under the terms of

the release that he signed. The Court dismissed Count IV and entered final judgment in favor of
Defendant and against PlaintifAfter the entry ofjudgment in its favor, Defendant filed a Bill

of Costs, seeking an award in the amourf#ilif,055.13. Defendant also requests attorneys’ fees

in the amount of $1,214,253.00. Plaintiff objects to both requests.

Il. Analysis

A. Applicable Standard

Defendant seeks costs pursuant to 28 U.8.0920 and Federal Ruté Civil Procedure
54(d)(1) and attorneys’ fees pursuant to 29 U.S.C. § 1132(g). Plainirffaims that 29 U.S.C.

8§ 1132(g)(1), not Rule 54(d), supplies the corstahdard for analyzing the availability of both
costs and fees in the ERISA context. Witepect to fees, 8§ 1132(g)early governs. As the
Court sets forth below, iregard to costs, the swer is hazier.

Rule 54(d)(1) provides that “[u]nless a fedestatute, these rules, or a court order
provides otherwise, costs — othiian attorney’s fees — shoulik allowed tothe prevailing
party.” Fed. R. Civ. P. 54(d)(1). The Seveflincuit has stated that “ERISA includes such an
express provision”Nichol v. Pullman Standard, Inc889 F.2d 115, 121 (7th Cir. 1989)), as §
1132(g)(1) of the ERISA statute m@icitly provides that “[ijn any action under this subchapter *
* * phy a participant, beneficiary, or fiduciary,dtcourt in its discretion may allow a reasonable
attorney’s fee and costs of action to eithertypa29 U.S.C. § 1132(g)(1). Thus, the Seventh

Circuit's statement imNichol suggests that courts apply 8 11321 rather than Rule 54(d), in
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determining whether an ERISA party should be awdrcosts. This distinction presumably is
material because the Seventh Circuit has reeegnonly two situations in which the denial of
costs under Rule 54(d) might be warranted (tre¢ involves misconduct of the party seeking
costs and the second involves a pragmatic exercise of discretion to deny or reduce a costs order if
the losing party is indigentMother & Father v. Cassidy338 F.3d 704, 708 {fi Cir. 2003);
Rivera,469 F.3d at 634-35)), while district coudppear to enjoy broader discretion under 8§
1132(g)(1). Sedlichol, 889 F.2d at 121 (stating that deahigi“to award attorneys’ fees and
costs to ERISA defendants, everevailing defendants, would redy constitute an abuse of
discretion”) (internal quotatin marks omitted); see alackman Fin. Corp. v. Humana Ins. Co.
641 F.3d 860, 866 (7th Cir. 2011e¢ognizing that 8 1132(g)(1) ctea a presumption in favor
of awarding costs and fees the prevailing party, but charageng that presumption as
“modest” and “rebuttable”)Hess v. Reg—Ellen Mach. Tool Cqar67 F. App'x 687, 690 (7th
Cir. 2010). In other words, Rule 54(d) and 82() differ on the degree to which an award of
costs is presumptive. A couriscretion to deny costs under R&(d) is subject to a “strong
presumption that the prevailing party will recover costdéther & Father v. Cassidy338 F.3d
704, 708 (7th Cir. 2003). On the othemta8 1132(g)(1) provides that a coumdy allow a
reasonable attorney’s fee and costs of actiogitteer party.” 28 U.S.C. § 1132(g)(1) (emphasis
added). While the Seventh Qiit has recognized that § 1182(1) creates a@resumption in
favor of awarding costs and fees to the piwg party, the court has characterized that
presumption as “modest” and “rebuttablddess v. Reg—Ellen Mach. Tool Car67 F. App'x
687, 690 (7th Cir. 2010); see aldackman Fin. Corp. v. Humana Ins. C641 F.3d 860, 866
(7th Cir. 2011). How the differences actually shakit in application remains to be seen, but on
their face, the two standards appear to differ in degree.
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In the face of these competing standamssplit exists among slrict judges as to
whether, consistent witiNichol, costs in an ERISA action are governed by 29 U.S.C. §
1132(g)(1) or whether Rule 54(d)(ddpplies the relevant standardle ERISA context as well.
See Lingis v. Motorola, Ing.--- F. Supp. 2d --; 2012 WL 1969332, at *2-3 (N.D. Ill. June 1,
2012) (concluding that ERISA 8§ 1132(g)(1) goverre d@ward of costs arglistaining plaintiffs’
objections to award of costlzeorge v. Kraft Foods Global, Inc2010 WL 1976826, at *1-2
(N.D. lll. May 24, 2010) (“It isequally evident that Section 1182(1) supplants Rule 54(d)(1)
as the standard governing whether to awardsctusta prevailing party in ERISA lawsuits.”);
Brieger v. Tellabs, Inc.652 F. Supp. 2d 925, 926 (N.D. I2009) (concluding that ERISA §
1132(g)(1) governs the award of costs and appglyRule 54 would beantrary to the plain
language of both Section 1132(g)(1) and Rule 54(d)Kigsch v. U.S. Trust Co338 F. Supp.
2d 931, 934 (C.D. lll. 2004) (adopting plaintiff's pii@n that “awards of costs are governed by
the discretionary language of 29S.C. § 1132(g)(1), rather than the presumptive standard of
Rule 54(d)”); but sed&ogers v. Baxter Int’l, Inc2011 WL 941188 (N.D. Ill. Mar. 16, 2011)
(finding sufficient discretion in both Rule 54(@nd 8 1132(g)). Furthermore, the Seventh
Circuit has stated recently that“has never grappled directhywith the subject, and it is not
appropriate to read oblique remarks aswaring a question not squarely posed.bomis v.
Exelon Corp.658 F.3d 667, 674 (7th Cir. 2011). Unomis the Seventh Circuit did not resolve
the issue, but noted that only one Court of égdp has accepted the argument that “§ 1132(g)(1)
does not ‘provide otherwise’ thaRule 54(d) because [§ 1132(g)(1)] never forbids an award of
costs.”ld. at 674 (citingQuan v. Computer Sciences Corf23 F.3d 870, 888—-89 (9th Cir.
2010)). The court was skeptical of the NinthrdQit's conclusion, obseing that even if a
statute did not forbid an award to the prevajliparty, the statute would “be otherwise” if it
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“established a presumption against an award os¢astcontrast to Rul&4(d)’'d presumption in
favor of such an award, or if the statute bkshed the opposite presumption, in favor of the
winner paying the loser’s costéd. Despite the court’s skepticism, it did not resolve the issue,
leaving district courts wittNichol as the decision that most directly addresses the issue. See
Nichol, 889 F.2d at 121 (observing tfat132(g) (1) is “such amxpress provision”).

The Seventh Circuit and districtourts have not applied thalichol precedent
consistently. In several cases, courts happlied Rule 54(d) td&ERISA actions without
discussing whether § 1132(g)(1) displaces Rule 54(d). eSgeWhite v. Sundstrand CorR256
F.3d 580, 585-86 (7th Cir. 200icllveen v. Stone Container Cor®10 F.2d 1581, 1584 (7th
Cir.1990). This Court too has applied R&é(d) without considemg whether § 1132(g)(1)
provides the appropti@ standard. SeElolmstrom v. Metropolitan Life Ins. Go2011 WL
2149353, at *7-8 (N.D. Ill. May 312011). In other cases, the Seventh Circuit has applied §
1132(g)(1) without analyzing its reéianship to Rule 54(d). See,g, Bowerman v. Wal-Mart
Stores, InG.226 F.3d 574, 592-93 (7th Cir. 2000Q)ttle v. Cox's Supermarketgl F.3d 638,
644 (7th Cir. 1995)Anderson v. Flexel, Inc47 F.3d 243, 250-51 (7th Cir. 1995). The court of
appeals also has appeared to apply 8 1132(g)(1) in affirming a ditdfs denial of an
attorneys’ fee petition, but affired the district court’s grant of costs under Rule 54(d). See
Quinn v. Blue Cross & Blue Shield Assli61 F.3d 472, 478—79 (7th Cir. 1998); see blsoker
v. Deere & Cq.556 F.3d 575, 591 (7th Cir. 200¥€dcker ), reh’g denied569 F.3d 708 (7th
Cir. 2009) Hecker Il) (affirming an award of costs whout referencing Rule 54(d) or §

1132(g)(1)):

! Defendant suggests that a finding that § 1gB&(@pplants Rule 54(d) would be contraryHeckerand

White However, it appears from these decisi¢es well as the Court’s own experienceHalmstromn)

that the applicability of 8 1132(g) was not raised dny of the parties in these cases. Rather, the
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In crafting ERISA’s remedial scheme, Comggechose to provide for a private right of
action, empowering plan particiggnand beneficiaries to act as “private attorneys general” to
vindicate the Act’s regulatory objectives. Sdarquardt v. N. Am. Car Corp652 F.2d 715,
720 n. 6 (7th Cir. 1981). Applying Rule 54(d) sostger presumption in favor of awarding costs
to prevailing defendants could wighe balance Congress strimween encouraging plaintiffs
to bring actions that “seemed reasonable atlitset” and deterring frivolous lawsuitsl. But
even more importantly, the clearest guicarfrom the Seventh Circuit is found Michol.
Giving appropriate deference tcettseventh Circuit’s holding iNichol and the dicta il.oomis
the Court concludes that § 1132(g)(1) “paes otherwise” than Rule 54(d). Seeoper Indus.,
Inc., 543 U.S. at 170; see albteidelberg v. lll. Prisoner Review Bdl63 F.3d 1025, 1026 n. 1
(7th Cir. 1998) (noting that precedents of a higtmurt that have “direct application in a case”
remain binding, even where subsequent rulitgsthe higher court could be read to be
inconsistent with some of the reasoningtie case that has direct applicatioB)jeger v.
Tellabs, Inc, 652 F. Supp. 2d 925, 926-27 (N.D. 23D09). Consequently, § 1132(g)(1) governs
the award of both costs afeks in this case.

B. Attorneys’ Fees

Section 1132(g)(1) of Title 29 provides that “the court in its discretion may allow a
reasonable attorney’sd and costs of action to eithertgd 29 U.S.C. 8§ 1132(g)(1). IHardtv.

Reliance Standard Life Insurance Cihe Supreme Court recently interpreted ERISA’s fee

arguments were confined to the standard set forRwuile 54(d). Thus, a finding that 8§ 1132(g) controls
an award of costs in ERISA cases does not imply anything &temkerand White because that issue
was not before the Seventh Circuit in those saser was it directly before this Court Hplmstrom
Cooper Indus., Inc. v. Aviall Servs., In643 U.S. 157, 170 (2004) (**Questions which merely lurk in the
record, neither brought to the attention of the coort ruled upon, are not to be considered as having
been so decided as to constitute precedents.”™) (quatiegster v. FaJl 266 U.S. 507, 511 (1925)).
HeckerandWhite say nothing about § 1132(g) Nichol; they merely address the issues actually raised
by the parties.
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shifting provision, holding that a court may awdeds to an ERISA litigant if she has achieved
“some degree of success on the merits.” 130 S.Ct. 2149, 2157-58 (2010). This ruling
supplanted this circuit’s “prevailing party” standard for awardegsfin ERISA casekl.; see
alsoYoung v. Verizon’s Bell Atlantic Cash Balance R2010 WL 4226445 at *4 (N.D. Ill. Oct.

20, 2010);Huss v. IBM Medical and Dental Plad18 Fed. Appx. 498, at *12 (7th Cir. April 13,
2011) (unreported) (“[T]he Supreme Court recerdlgrified that 8 1132()(1) does not limit
attorney’s fees awards to a ‘pegling party’; rather, it affords dtrict courts the discretion to
award fees to ‘either party.™).

There is no doubt that Defendant here achieved “some degree of success on the merits”
as the Court granted Defendant’'s motion temdss on certain counts, granted Defendant’s
motion for summary judgment on the majoritytbé remaining counts, and then later granted
Defendant’s motion to reconsider on the renmgrcount. The Court then entered judgment in
favor of Defendant and against Piif. However, the inquiry daenot end there. Once a party
has achieved “some degree of aegs on the merits,” a court stuexercise its discretion to
determine whether an award of attey’s fees should be grantedardt, 130 S.Ct. at 2158; see
alsoDeBartolo v. Health & Welfare Dept. of ti@onst. and General Laborers’ Dist. Council of
Chicagq 2011 WL 1131110, at *1 (N.D. lll. March 28, 201Ypung 2010 WL 4226445, at *6.
Prior toHardt, the Seventh Circuit recogmd two tests to guide awt's discretion regarding
whether a fee award is appropriateder 29 U.S.C. § 1132(g)(1). Setark v. PPM America,
Inc., 354 F.3d 666, 673 (7th Cir. 2004) (citiQginn v. Blue Cross & Blue Shield Assliitl
F.3d 472, 478 (7th Cir. 1998)). Both tests atiaHly ask the same question, “was the losing

party’s position substantially gtified and taken in good faith, evas the party simply out to



harass the opponent3tark 354 F.3d at 673 (quotifgowerman v. Mal-Mart Stores, In@26
F.3d 574, 593 (7th Cir. 2000)).

Under the first test, “an award of fees t@swcessful defendant may be denied if the
losing party’s position was both ‘substantiallystified’-meaning something more than non-
frivolous, but something less than meritas-and taken in good faith, or if special
circumstances make an award unjusgiiérman v. Central States, S.E. and\S.Areas Pension
Fund, 423 F.3d 684, 696 (7th Cir. 2005); see &stark v. PPM America, Inc354 F.3d 666, 673
(7th Cir. 2004). Under the saad test, courts look to the follang five factors to determine
whether a fee award is appropriate: 1) the degree of the offending parties’ culpability or bad
faith; 2) the degree of the ability of the aftbng parties to satisfy personally an award of
attorney’s fees; 3) whether or remb award of attorney’s feegainst the offendig parties would
deter other persons acting under similar circamsgs; 4) the amount of benefit conferred on
members of the pension plan as a whole; anth®&)relative merits of the parties’ positions.
Quinn 161 F.3d at 478. The five-factor test is usetstaucture or implement, rather than to
contradict” the substantially justified tedtowe v. McGraw-Hill Companies, In861 F.3d 335,
339 (7th Cir. 2004). The Seven@ircuit recently limited itsnquiry to determining whether
“plaintiffs’ litigation position was substantially gtified and taken in good faith or whether they
were out to harass defendantsKolbe & Kolbe Health & Welfare Benefit Plan v. Medical
College of Wisconsin, Inc657 F.3d 496, 506-07 (7th Cir. 2011); see &lsss,418 F. App’x at
512 (citingHerman v. Cent. States, Se. & Sw. Areas Pension B23dF.3d 684, 696 (7th Cir.
2005)). Thus, the Court proceeds with iabe court’s inquiry, while keeping in mind the five-

part test. Jackman Financial Corp. v. Humana Ins. C641 F.3d 860, 867 (7th Cir. 2011)



(observing that the “five-factor geis often used in conjunctionitv the ‘substantially justified’

test and largely invols the same inquiry..

“In determining whether the losing party’s position was ‘substantially justified,” the
Supreme Court has stated tlaparty’s position is (stified to a degree #h could satisfy a
reasonable person.’ Trustmark,207 F.3d at 884 (quotingierce v. Underwood487 U.S. 552,

565 (1988)). A position is not substantially tjtied if it is without a “solid basis.”Prod. &

Maint. Employees’ Local 504 v. Roadmaster Cd®p4 F.2d 1397, 1405 (7th Cir. 1992). In
ruling on the summary judgment motion, the Gdeund Plaintiff's litigation position to be
somewhat compelling and certainly not unreasonable. SeKailse & Kolbe 657 F.3d at 506-

7. The Plan prevailed on some counts early on, limately prevailedn toto only when the

Court granted its motion to reconsider regarding whether a boilerplate release and waiver of
claim executed by Plaintiff as a part of a reduttin force was sufficient to bar his § 204(h)
notice claim after an intervening Seventh Circuit decision prompted the Court to do so. The
Court previously denied the Plan’s motion sammary judgment on the same issue, applying
nearly three decades of Sevefincuit law. Thus, the Plangltimate victory was founded on a

perceived change in the law—a question whicbemg appealed to the Seventh Circuit. See

2 Both the Seventh Circuit and the Supreme Court have questioned the five-factor test's continued

vitality. SeeSullivan v. William A. Randolph, In&04 F.3d 665, 672 (7th Cir. 2007) (noting that the
five-factor test “adds little * * * to the simpler test, and perhaps h#&ed its usefulness”}ardt, 130
S.Ct. at 2158 (observing that because the five-factor tests used by a number of circuits “bear no obvious
relation to § 1132(g)(1)’s text or to our feeshiftijgisprudence, they are not required for channeling a
court’s discretion when awarding fees under this section”). And followWiglt, courts in this district
have questioned the ongoing utility of either test. 8gp,Raybourne v. Life Insurance Company of New
York 2011 WL 528864, at *2, (N.D. lIFeb.8, 2011) (“It is difficult tamage the continued futility [sic]

of the substantial justification test in light ldérdt’ s adoption of the ‘some degree of success’
standard.”);Young 2010 WL 4226445 at *10. Most recently,Hiuss v. IBM Medical and Dental Plan
2011 WL 1388543, at *12 (7th Cir. April 13, 2011he Seventh Circuit concluded that even dftardt,
application of its “traditional” twin tests was stiklevant to “inform the court’s analysis” regarding
whether an award of fees is appropridtk.



alsoLingis v. Motorola, InG.--- F. Supp. 2d --; 2012 WL 1969332, at *2-3 (N.D. Ill. June 1,
2012) (noting that the law governing one of therglés’ principal claimswas not settled at the
time plaintiffs filed suit, and that the appeal this action resolved an open question in the
Seventh Circuit). The Court cdndes that Plaintiff's litighon position was substantially

justified and taken in good faith and riot the purpose of harassing Defendant.

Consideration of the remamy factors does not change the Court’s view. The ability-to-
pay factor weighs in favor of Plaintiff. THees sought by Defendanbwd impose a crippling
hardship on Plaintiff. Looking at whether amward might deter others acting under similar
circumstances, the Court concludes that thisofafztvors neither party. A grant of attorneys’
fees may have a chilling effect on beneficiaries seeking redress for legitimate claims, while a
denial of attorneys’ fees may encourage lawdwtgarties with no chance of success. Where,
as here, the ultimate issue raised was delmtahdler the facts and laweterrence is not as
important a concern as it would ifePlaintiff's claim were plainly lacking merit. The fourth
factor, benefit to other members of the pension,gklargely irrelevant imn individual dispute
such as the instant case. Finally, the fifittor (relative merit) is, as the courtSullivannoted,

“an oblique way of asking whether the losing pasas substantially juied in contesting his
opponent’s claim or defense.” 504 F.3d at 672.previously set forth, #1 Court concludes that

Plaintiff was substantially justified in his position.

ERISA is a remedial statute that protects theregsts of plan parijgants, and, as alluded
to earlier, an appropriate consideration is theachmf awarding fees tithe Plan in the context
of providing participats with a forum to adjudicate ERISA benefitSeeStark v. PPM Am.,
Inc., 354 F.3d 666, 673 (7th Cir. 2004) (“ERISA’s rensdurpose is to protect, rather than

penalize participants who seek to enforce theitusdry rights”). To sddle a plan participant
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who brings a good-faith act with crippling attorneys’ fegPefendant requesimore than $1.2
million) would thwart ERISA’s purposéMeredith v. Navistar Int'l Transp. Co935 F.2d 124,
128 (7th Cir. 1991) (“[a]dherence to this pglioften counsels against charging fees against
ERISA beneficiaries since privasetions by beneficiaries seekinggood faith to secure their
rights under employee benefit plans are impona@thanisms for furthering ERISA’s remedial
purpose”). Furthermore, therens indication that Platiff was out to harass Defendant; simply
taking a position with which the Court ultitedy disagrees does not automatically render
Plaintiff's position meritless (as Defendant apgdarsuggest). Plaintiff's position, although not
successful, “had an understandable foundatiatatkman Financial Corp. v. Humana Ins. Co.
641 F.3d 860, 867 (7th Cir. 2011). Plaintiff suedvin part Defendant’s multiple motions to
dismiss, won a number of discovery motions, #&mporary prevailed in part on the Plan’s
multi-pronged motion for summary judgment] &l the fast-moving landscape of ERISA
litigation. Indeed, the Court noted in its dearsion the contentious cross-motions for summary
judgment that “[b]Jased on the cent record, the Court finds th#tere is a genuine issue of
material fact as to whether Defendant's wdee-mail was reasonably calculated to ensure
delivery.” While Plaintiff did not ultimately preil on the motion to reconsider, the course of
this litigation simply doesn’t squa with a finding that he sued in bad faith or merely to harass

the Plan.

Thus, whether or not the substantial justifimator five-factor test remain viable, the
Court concludes that Defendaist not entitled to its attorngy fees. Tagging an individual
defined benefit plan participant with more thar$1.2 million in fees, when the most he could
have hoped to get out of the lawtswias far less, is antithetical tbe remedial scheme set forth

in the ERISA statute, and the Court,t® discretion, decline do so. Sees.g, Jackman Fin.
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Corp., 641 F.3d at 867 (affirming the denial of costdems to defendants ew in cases resolved
against plaintiffs on summary judgmenijerman v. Central States, Southeast and Southwest
Areas Pension Fundi23 F.3d 684, 695-96 (7th Cir. 2005). eT@ourt concludes that Plaintiff
has overcome the “modest presumption” thatevgiting party in an ERISA case is entitled to
its attorneys’ fees under 8 1132(g)(1), and the Cswstains Plaintiff’'s objections to the award
of fees. Because the Court has concluded Brefendant is not entitled to its fees, it is

unnecessary to examine the spesibf Defendant’s fee petition.
C. Bill of Costs

Although the Court concludesah8 1132(g)(1) alsgoverns the cost quiry, it does not
necessarily follow that the Court must use tkabstantially justified” test in determining
whether to award costs in an ERISA action. Tast was formulated by the Seventh Circuit as a
constraint on the court’s discretion whemnsidering an award aittorney’s fees.Bittner, 728
F.2d at 828-30. In explaining the “sulygtally justified” standard, th&ittner court contrasted
the legislative history and purpose of ERISA wittat of the Civil Rights Attorney’s Fees
Awards Act, which was designed to encouragel cights litigation “by allowing prevailing
plaintiffs to obtain an awdrof attorney’s fees almosas a matter of courseld. at 829. “There
is nothing comparable in the lstative history of ERISA; nor dpension plan participants and
beneficiaries constitute a wndrable group whose members need special encouragement to
exercise their legal rights, like a racial minorityld. The court adopted the “substantially
justified” test as “a model for courts that murstto give meaning to the word ‘discretion™ in 8

1132(g)(1). Id. at 830. The court described the standesdthe intermediate position between

12



automatic fee shifting (or nearly automatic, asha Civil Rights Attorney’s Fees Awards Act)
and the common law position which allowsfshg only against tk frivolous litigant.”ld.>

But common law treats costs differently thattorneys’ fees. See Charles Alan Wright,
Arthur R. Miller, & Mary Kay Kane, 10 EDERAL PRACTICE AND PROCEDURES 2665 at 199-201
(3d ed. 1998). As previously stated, the difaule provides a presumption that costs are
awarded to the prevailing party, and the burdeonishe non-prevailing party to overcome this
presumption. Fed. R. Civ. P. 54(djvera v. City of Chicago469 F.3d 631, 634 (7th Cir.
2006). Furthermore, the Court has not caaseoss any precedent suggesting that Congress
intended to discourage an award of costs undet3(g)(1) in the majority of ERISA cases.
Although ERISA is a remedial statute and shaudd be construed to impose unnecessary costs
on beneficiaries, other remedial statutes (las® 1983) allow for the imposition of costs using
the standard of Rule 54(d). S&dvera, 469 F.3d at 634. Thus, rather than using the
“substantially justified” standardhe Court concludes that a sensifgproach in this case is to
borrow the widely-used standard for awardiogsts under Rule 54(d)(1)—giving the court
discretion (as 8§ 1132(g)(1) explicitstates) but starting with a presption in favor of awarding
costs—while keeping in mind thBupreme Court’'s pronouncement hardt—that costs are
available to a party who has achieved “some ee@f success on the merits.” Nothing in the
text of 8 1132(g)(1) suggestgdferent standard and this appich comports with common law

considerations and the geakview that costs be arded to the victor.

¥ Compare the Equal Access to Justice Act JBA, 28 U.S.C. § 2412(d)(1)(A), which provides for a
reasonable attorney's fee to the prevailing pamylé'ss the court finds that the position of the United
States was substantially justified or that specialuonrstances make an award unjust.” 728 F.2d at 830.
The “substantially justified” test in EAJA applies onityattorney's fees. See 28 U.S.C. § 2412(d)(1)(A).
A court has greater discretion to award costs depgnain the circumstances. 28 U.S.C. § 2412(a)(1)
(costs “may be awarded§Gruz v. Comm'r of Social Se630 F.3d 321, 325-26 (3d Cir. 2010).
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Turning to the specifics of Defendant’s reqsdstr costs, the Court notes that 28 U.S.C.
8 1920 sets the proper measwf recoverable cost3idemann v. Nadler Golf Car Sales, Inc.,
224 F.3d 719, 726 (7th Cir. 2000). Nothing in theguage of § 1132(g)(1), which permits an
award of “costs of action,” suggestsaththe limits on taxable costs under 8§ 1920 are
inapplicable. Seé&gredano v. Mutual of Omaha Co35 F.3d 541, 544 (9th Cir. 1996) (“We
therefore hold that [§ 1132(g)(4] allowance for ‘costs of @on’ empowers courts to award
only the types of ‘costs' allowed by 28 U.S&1920"). Thus, the list of recoverable costs
includes (1) fees of the clerk anthrshal, (2) fees for transcripts, (3) witness fees and expenses,
(4) fees for copies of papers necessarily ole@ifor use in the case, (5) docket fees, and (6)
compensation for court-appointed experts enterpreters. 28 U.S.C. § 1920; see dspublic
Tobacco Co. v. N. Atl. Trading Co., Ind31 F.3d 442, 447 (7th Cir. 2007). Defendants claim
$11,055.13 in costs — $9,054.81 for fees of the court mpfmt all or any part of the transcript
necessarily obtained for use in the case, $1412.62 for fees for withesses, and $587.70 for
exemplification and copies of papers necessatiiained for use in the case. The Court now
addresses whether the amounts requestegasenable and supported by the record.

1. Court Reporting and Transcription Fees

Defendant seeks $9,054.81 in court reporting peesuant. The Court awards deposition
charges if the deposition appears reasonably negdssigght of the facts known at the time of
the deposition. Sekittle v. Mitsubishi Motors N. Am., Inc514 F.3d 699, 702 (7th Cir. 2008)
(per curiam)Mother & Father 338 F.3d at 708. In this districtetlcosts of a transcript shall not
exceed the regular copy rate established by the Judicial Conference of the United States. See
N.D. lll. L.R. 54.1(b). The applicable rates puaat to the Judicial Gderence for depositions
and trials conducted t@ November 1, 2007, are $3.65 per pageordinary transcripts, $4.25
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per page for fourteen day tsamipts, and $4.85 per page for seven day transcripts. See

http://www.ilnd.uscourts.gov/home/clerksoffiCd/ERKS OFFICE/CrtReporter/trnscrpt.htm

Reasonable attendance fees also ereverable under Section 1920(2). Seg, Held v. Held

137 F.3d 998, 1002 (7th Cir. 1998) (“As for the defpms attendance fees charged by the court
reporter, we have previously held that evieough these fees are not specifically mentioned in
the statute, the district court may award thents discretion pursuant to 28 U.S.C. § 1920(2)");

Finchum v. Ford Motor Cp57 F.3d 526, 534 (7th Cir. 1995) (same).

“Where a party seeking costs fails to sfieally identify the nunber of pages in a
requested transcript, no costs will be awardedleed, without this information, it is impossible
for the Court to determine whether spexidbsts are reasonable and necess&®ndh v. Village
of Hoffman Estates2003 WL 21961362, at *1 (N.DU. Aug. 14, 2003); see alsAlexander v.
CIT Tech Fin. Servs222 F. Supp. 2d 1087, 1090 (N.D. Ill. 2002gerling v. Fleetwood Motor
Homes of Ind., Inc.2001 WL 883699, at *2 (N.D. lllAug. 2, 2001). W.ith only a single
exception, the transcript invoices submitted uport of Defendant’s bill of costs do nothing
more than demonstrate that Defendant paidtfanscripts in a particular lump-sum amount.
Defendant does not disclose the number of pamechased, nor the price per page. Without
these variables—which are regularly submittedthis Court with bills of costs—the Court
cannot conclude whether the amoumtguested are reasonable. 8egers v. Baxter Int'l, In¢.
2011 WL 941188, at *4 (N.D. lliMar. 16, 2011) (denying geiest for $173,150.00 in costs for
expert witness expenses because court couldsoetrtain from materials provided by prevailing
party whether any part of requested amauas compensable under relevant statutdg)hway
Commercial Services, Inc. v. Midwest Trailer Repair,,I2011 WL 3159128, at *2 (N.D. lll.
July 26, 2011) (noting that “even as to the unchabéngpsts, [the courthust still ensure that
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each proposed cost is allowed under § 1920, is reblsgrand is necessary to the litigation.”);
see alsd-armer v. Arabian Am. Oil Co379 U.S. 227, 235 (1964)Ittms proposed by winning
parties as costs should alwdys given careful scrutiny.”).ittle v. Mitsubishi Motors N. Am.,
Inc., 514 F.3d 699, 702 (7th Cir. 2008Yhe one exception is thevioice for the November 18,
2009 hearing transcript, which disses both the number of pagesl the price per page (within
the maximum rate set forth by the Judicial Gwahce). The Court concludes that this cost
($43.65) is recoverable. However, as to the red® of the transcription fees, the Court cannot
determine whether those costs were reasonafglenacessary and therefore those costs are not
recoverable. Accordingly, the Court adarDefendant the reduced amount of $43.65 for
transcript costs.

2. Fees for Exemplificatiomnd Copies — 28 U.S.C. § 1920(4)

Defendant seeks $587.70 in photocopying amdmplification cos pursuant to 28
U.S.C. 8§ 1920(4), which allows adge to tax as costs “[flees for exemplification and copies of
papers necessarily obtained for use in the case.” T8semkou v. Mukasey1l7 F.3d 506, 513
(7th Cir. 2008). Courts intergt this sectiorito mean that photocopyincharges for discovery
and court copies are recoveraldet charges for copies made fitorney convenience are not.
SeeKulumani v. Blue Cross Blue Shield As284 F.3d 681, 685 (7th Cir. 2000tcllveen v.
Stone Container Corp.910 F.2d 1581, 1584 (7th Cir. 1990). Under Section 1920(4), the
prevailing party is “not required to submit a bill of costs containing a description so detailed as to
make it impossible economically recover photocopying costsNorthbrook Excess & Surplus
Ins. Co. v. Proctor & Gamble€924 F.2d 633, 643 (7th Cir. 1991). Instead, the prevailing party

need only provide the best breakdown obtainable from the recordsd. See
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The Court has reviewed the supporting mate (including invoices) attached to
Defendants’ bill of costs and finds thatetlamounts requested are reasonable. The amounts
requested are within the bounds of copying £gsteviously found to be reasonable, and
Defendant has provided an exhiim support of its request faxemplification costs. See,g,
Kaplan v. City of Chicago2009 WL 1940789, at *4 (N.D. Ill. u6, 2009) (“courts in this
district have found photocopying costs betw&@nl0 and $0.20 per page to be reasonable”);
Shanklin Corp. 2006 WL 2054382, at *4 (same). Thenmef, the Court awards Defendant
$587.70 in photocopying and exemplification costs under Section 1920(4).

3. Witnes$-ees

Defendants seeks to recover $1,412.62 for tthegel and lodging »penses paid to
witnesses for their depositions, includingl,284.12 to Julianne Grace, who traveled from
Charlotte, North Carolina to Chicago, lllinoisrfber deposition in thisnatter; $74.00 to Traci
Melody related to her deposition in this matemd $54.50 to Yvette Molina, who traveled from
New Jersey to New York for her deposition in timatter. These expenses are recoverable under
28 U.S.C. §§ 1821 and 1920(3). éajeske v. City of Chicag@®18 F.3d 816, 825-26 {TCir.

2000) (“Collectively, 28 U.S.C. 88 1821 and 192048}horize the award afosts to reimburse
witnesses for their reasonable ghand lodging expenses.”). f@adant attached an exhibit to

its bill of costs that contains an itemization of expenses associated with the witnesses’
depositions and some supporting documentatidfith respect to Ms. Grace and Ms. Molina,
Defendant specified and attested to the dostsrred, and the Court finds the requested amount
for each witness to be reasonable. However, in regard to Ms. Melody, Defendant failed to
provide any details as to the $74.00 requestedefibwer, this cost is not recoverable, and the
Court awards Defendant the redue@adount of $1,338.62 for witness fees.
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[l. Conclusion

For these reasons, the Court denies Deferslambtion for attorneys’ fees [216], but
awards Defendant costs in the amount of $1®69The Court also grants Defendant’s motion

for leave to file instanter reply ilef in support of bill of costs [213].

m%

RobertM. Dow, Jr.
UnitedState<District Judge

Dated: October 3, 2012
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