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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

RICHARD J.GOODE,

Haintiff,
CaséNo.08CV 3967
V.
Judg&robertM. Dow, Jr.
AMERICAN AIRLINES, INC.,
MagistratdudgeDenlow

N e e e N N N ,

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff Richard Goode (“Rlintiff” or “Goode”) was discharged by Defendant American
Airlines Inc. (“American” or “the Airline”)on January 3, 2006. Onlyud.2, 2008, Plaintiff filed
a complaint in which he alleges that his disnlissastituted retaliatory discharge for exercising
his rights under the lllinois Wkers’ Compensation Act (“IWCA, 820 ILCS 305/4(h). After
the close of discovery, Americdited a motion for summary judgment [25] pursuant to Rule 56
of the Federal Rules of Civil Procedure. Agtblose of briefing on thahotion, Plaintiff also
filed a motion for leave to file a sueply [43], which the Court grants.For the reasons stated
below, American’s motion for summary judgment [25] also is granted.
l. Background

The Court takes the relevant facts primafiiym the parties’ Local Rule (“L.R.”) 56.1

statement$: Defendant's L.R. 56.1(a)(3) Statement bfaterial Facts (“Def. SOF") [27],

! In ruling on Defendant’s motion for summary judgmehe Court considered the arguments raised in
Plaintiff's sur-reply.

2 L.R. 56.1 requires that statements of facts contain allegations of material fact and that factual allegations
be supported by admissible record evidence. See L.R.Méalé¢ v. Sanford191 F.R.D. 581, 583-85

(N.D. Ill. 2000). The Seventh Circuit has repeatedigfitmed that a district court has broad discretion to
require strict compliance with L.R. 56.1. Seey, Koszola v. Bd. of Educ. of the City of Chicag85

Dockets.Justia.com


http://dockets.justia.com/docket/illinois/ilndce/1:2008cv03967/221679/
http://docs.justia.com/cases/federal/district-courts/illinois/ilndce/1:2008cv03967/221679/68/
http://dockets.justia.com/

Plaintiff's Response to Defendant'®k. 56.1(a)(3) Statement of Maial Facts (“Pl. Resp. Def.
SOF”) [32] and Statement ofddlitional Facts (“Pl. SOAF”) [30Q]and Defendant’'s Response to
Plaintiff's Statement of Addition&acts (Def. Resp. Pl. SOAF) [33].

A. Plaintiffs Employm ent Record at American

Plaintiff began working for American af=$eet Service Clerk in October 1989. PI. Resp.
Def. SOF § 7. Plaintiff's primry responsibility in this posttn was handling baggage for the
Airline, and he served in that cajftsicup to the date of his terminationd. § 9. As a union
member, the terms and conditions of his empleythwere governed by his union’s Collective
Bargaining Agreement (“CBA”) with Americans well as the Airline’s Rules of Conddct,
which apply to all employees, including Fleet Service Clerkdk. J 4, 8. Prior to December
2005, Plaintiff reported sufferg fifteen injuries on the job, twelad which caused him either to

work light-duty or takdime off from work. Id. § 18-19. Five of these injuries occurred in the

F.3d 1104, 1109 (7th Cir. 2004¢urran v. Kwon 153 F.3d 481, 486 (7th Cir. 1998) (citiMjdwest
Imports, Ltd. v. Coval71l F.3d 1311, 1317 (7th Cir. 1995) (ealling cases)). Where a party has offered

a legal conclusion or a statement of fact without offering proper evidentiary support, the Court will not
consider that statement. Seeg, Malec 191 F.R.D. at 583. Additionally, where a party improperly
denies a statement of fact by failing to provide adegaaproper record support for the denial, the Court
deems that statement of fact to be admittSee L.R. 56.1(a), 56.1(b)(3)(B); see dkalec 191 F.R.D.

at 584. The requirements for a response under Local38uleare “not satisfied by evasive denials that

do not fairly meet the substance of the material facts assetBmidelon v. Chicago Sch. Reform Bd. of
Trs, 233 F.3d 524, 528 (7th Cir. 2000). In additidme Court disregards any additional statements of
fact contained in a party's response brief but natsih..R. 56.1(b)(3)(B) statement of additional facts.
See,e.g, Malec 191 F.R.D. at 584 (citinglidwest Imports 71 F.3d at 1317). Similarly, the Court
disregards a denial that, although supported by ssioi¢ record evidence, does more than negate its
opponent's fact statement — that is, it is improper for a party to smuggle new facts into its response to a
party's L.R. 56.1 statement of fact. Seg, Ciomber v. Cooperative Plus, In&27 F.3d 635, 643 (7th

Cir. 2008).

® Plaintiff argues that the Court should disregardtdke portions of Defend#'s Memorandum of Law

in Support of Its Motion for Summary Judgment [26]d Defendant’s L.R. 56.1 Statement of Material
Facts [27] on the ground that Defendant’s submissene legally irrelevant. As noted above, it is the
Court’s usual practice to disregard improperly supgodienials and fact statements as well as immaterial
factual assertions, and the Court has done so in this case.

* The Rules of Conduct are sometimes referred to asridam’s “Rules and Regulations.” Def. SOF { 5.



five years immediately precedingaifitiff's December 4, 2005 injury. Pl. SOAF § 10. Plaintiff
also was disciplined by American several timesrduthis period, but neidhr party suggests that
Plaintiff's dismissal was in any way relatedhis disciplinary record. PIl. Resp. Def. SOF { 10-
17.

B. The December 4, 2005 Injury

The present claim arises out of a semésevents beginning in December 2005 that
culminated in Plaintiff's dismissal on Janu@8y2006. Pl. SOAF § 1. On December 4, 2005,
while he was helping to unload apk, Plaintiff injured his back itme process of lifting a heavy
bag. Def. SOF T 22. Immediy after being injured, Plaiftireported the incident to his
supervisor, who helped Plaintiff egplete an online injury formld. § 23. Plaintiff's supervisor
also gave him a copy of the Ground Employegiry-on-Duty Information Package (“1OD
Package”), which explains to injured employees,

It is your responsibility to accuratelyonvey your physical capabilities to your

physician. A completed Physical Capalek Analysis form (PCAF) is required

after your first doctor’s visit. You may lrequested to provide additional PCAFs

during your time away from work due to your injury-on-duty. Once your doctor

completes the form, you are responsilée forward it to the AA workers’

Compensation Department. Def. SOF { 24.
Under the heading “Assigned Work Restrictidnthe Package also instructs the injured
employee to “[e]nsure you understand the treatingtor’'s assigned rasgttions and do not
exceed them. If asked to perform a task #vateeds your restricts, ask your supervisor to
review your restrictions and immediately infoyour SRS adjuster.” Pl. Resp. Def. SOF { 25.
Plaintiff read the IOD Package and signed tisé iage to indicate & he had done sdd.  26.

As part of his IOD Package, Plaintiff alseceived a blank Physic@lapabilities Analysis

Form (*PCAF”) for his doctor to fill out and retufmia fax) to American. Deposition of Richard

J. Goode (“Goode Dep.”) at 269. The PCAFnmsts the doctor, in relevant part, that



The physical capabilities you indicate shodlosely reflect the capabilities of the

employee as he/she conveys them to you. [sic] in addition to any further

restrictions imposed by you, as part of theatment and recovery process. * * *

Please provide [American] with the specific physical capabilities, even if it is

your intent for the employee to remain off work and continue treatmiénExh.

24.
Below this statement, the form provides spémethe doctor to indicate whether or not the
employee can return to work and, regardlesthaf response, specifyhat physical movement
the employee is capable of performiiy.

C. Dr. Knight's Examination

The following day, on December 5, 2005, Pidirvisited the Advocate Medical Group
at the Nesset Pavilion where he was examined bvargaret Knight. PIResp. Def. SOF | 27.
Although this was Plaintiff’'s reguladloctor’s office, he had never met Dr. Knight prior to this
occasion.ld. During his examination, Plaintiff gave Dr. Knight the PCAF, which she completed
and faxed to Americanld. { 28. Dr. Knight indicad that Plaintiff shoulehot return to work.
Id. T 29. She also provided diétaabout Plaintiff's physical cabilities in the appropriate
sections. In the first sucltestion, which asks the doctor toadte how long the individual is
capable of [sitting, standing, walkingnd driving],” Dr. Knight cirted zero (0) hours for all four
abilities. Goode Dep. Exh. 24. the second sectiomhich asked her ttcheck the maximum
limit and frequency” that Plaintifivas capable of lifting or carmyg, Dr. Knight drew a single
line through the boxes corresponding to “neven’ éach of the five weight categories (the

lowest of which is 1-10 Ibs).Id. Finally, in the third seain, which asked her to check the

frequency with which Plairffi was capable of certain activities, including climbing,



“bending/stooping,” “pushing/pulling,” and “keybatng,” Dr. Knight drewanother vertical line
indicating that Plaintiff was “nevet’tapable of all nine activitiedd.

Neither party disputes the authenticity ostdocument; rather, they contest two closely
related facts: (1) whether or nbt. Knight showed Riintiff what she had written on the PCAF
(or otherwise instructed Plaintithat he was not to engage inyaof the activities listed on it);
and (2) whether or not the doctor’s responsethePCAF amount to a general proscription from
all of the listed activitis, even when the employee is not on-the-job. PIl. Resp. Def. SOF | 28-
32. Plaintiff maintains that Dr. Knight faxedetdiorm to American without showing him what
she had written.Id. 1 28. In addition, Plaintiff deniesathDr. Knight explained to him at any
time that he was not supposed to perfany of the activitiedisted on the formld.  32.
Meanwhile, American has produced a declaratfrom Dr. Knight stating that it was her
intention that the restrictions dhe PCAF apply generally not just when Rintiff was at work
— and that Plaintiff had “susted a severe injury and * * should generally be bed bound.”

Declaration of Margret Knight § 8-8. Dr. Knight also stated thittwas her “usual practice to

®> The other options, besides “neyarere “occasionally,” “frequently,’and “constantly.” Goode Dep.
Exh. 24. These options correspond to three ptagenranges (1-33%, 34%6 and 67-100%), which
presumably reflect how much the employee can perfilwendifferent activities relative to his normal
capabilities. Id.

® Goode has moved to strike the Declaration of Dr. Knight on the grounds that Dr. Knight was never
listed as a witness in any Rule 26 disclosure, thatléelaration was not produced prior to the close of
discovery (April 27, 2009), and that thExX Partecommunication” between the Defense and a treating
physician violates the physician-patient privilege undimois law. PIl. Reply in Support of His Motion

to Strike 3-8. In response, Defendant producect-amail to Plaintiff's attorney dated April 22, 2009
containing an attached subpoena for Dr. Knight ¥ @i deposition on April 24, 2009. Def. Reply Brief
Exh. 3. While Dr. Knight's deposition was thereforeestiied to occur before éhdeadline, the date of

Dr. Knight's Declaration, May 19, 2009, falls outsidethe April 27 deadline. Plaintiff's argument that
lllinois law precludesex parte communication between the Defense and his treating physician is
unavailing because there is an explicit exception énstiatute for cases brought by the patient in which
the patient’s physical or mental condition isissue. 735 ILCS 5/8-802 (4) (2010); see d&simann v.
Roadway Express, In@228 F. Supp. 2d 886 (N.D. Ill. 2002). S#nbr. Knight's Declaration only relates

to her examination of Goode and the completion of the PCAF and these facts are at issue, the Court
declines to exclude Dr. Knight's Declaration from ddesation; nevertheless, the Court also notes that



review forms with patielstand to communicate their restrictidosthem to enable them to heal
from their injuries,” but she sb revealed that she could riepecifically recall reviewing the
form with Mr. Goode.”Id. { 10.

D. American’s Communications with Plantiff and Surveillance of His Activities

Beginning on December 5, 2005, the day of Rii#is examination by Dr. Knight, Leslie
Crowe, an Injury Manager for American, reviiv Plaintiff's injury report and called her
supervisor, Debbie Havens, American’s Managdrasit Time and Security, to recommend that
American initiate surveillance on Plaintiff’l. SOAF | 11, 16, 17. Crowe later explained that
she took this action because “itddit seem to add up to why [Plaintiff] was completely off work
from lifting a bag — lifting a heavy bag from tleor and placing it on a cart” and that she was
concerned “that the employee was lifting a bagich he does all the time * * * and then his
[PCAF] comes back, and he héist he cannot do anythindgd. { 17; Crowe Dep. Tr. at 38:19-
40:18! Havens followed Crowe’s recommendation amthorized surveillance of Plaintiff. PI.
SOAF { 11. The following daypecember 6, Crowe spoke with Plaintiff about his injury and

assured him that he would not receive any typdiscipline or negative attendance notation for

Dr. Knight's statements merely offer speculatiort@svhether she informed Plaintiff of the capabilities

she marked on the PCAF. Particularly in the context of a motion for summary judgment, where the Court
“must construe the facts and draill reasonable inferences in thght most favorable to the nonmoving
party,” (Foley v. City of Lafayette359 F.3d 925, 928 (7th Cir. 2004), the Court cannot rely on Dr.
Knight's statement in its disposition of the curremition because Knight's statement is contradicted by
Plaintiff's deposition testimony, in which he states that she failed to show him the completed PCAF form.
" Crowe’s explanation for the surveillance diffdfrem the reasons stated by Dan Procknow in a
subsequent letter to American’s Senior Vice Presidémtirport Services and its Managing Director of
Employee Relations. Procknow explained that “[a]ssalteof Goode’s past ID [injury on duty] history,
five ID’s in the past five years, surveillance islered.” Pl. SOAF § 18. American contends that this
statement is immaterial because Procknow tedtiin his deposition that he did not know why
surveillance was ordered and thiae quotation above was included simply to provide context to the
recipients of his e-mail; however, since Procknoaswne of three American employees responsible for
the decision to discharge Plaintiff, his explanationtfe surveillance is periemt. See Def Resp. Pl.
SOAF 1 18.



missing work and asked him to let her kndwew he was doing aftehis next doctor’s
appointment. Def. SOF  33.

American’s surveillance of Plaintiff begahree days after his injury, on December 7,
when Patrick Harrington and Don Eichmann, tmembers of American’s Corporate Security
Department, witnessed Plaintiffiding from his home to a gasaston and then driving away.
Id. § 36. Later that week, an investigaticompany hired by Amigan, Acumen Probe,
conducted multiple rounds of surveillance on iffis apartment on December 10 and 11, but
the company’s agents did not find Plaintif€ar at his apartment until 10:00 p.m. on December
112 1d. § 37. On December 12, Harrington and Eiah again tracked Plaintiff and saw him
drive into his apartment parking latéexit his car carrying a plastic baigl. § 38.

Plaintiff visited Dr. Knight for a secorappointment on December 13, but no new PCAF
was completed until December 19. This time, Bmight noted that whilePlaintiff was still
unable to return to work, he was capable ofidg, sitting, standing, and walking eight hours per
day. PIl. Resp. Def. SOF { 40; Pl. SOAF 1 @hwe Affidavit Exh. 3. On December 14, an
Acumen Probe investigator sawaRitiff leave his apartment, plagebag in his car, and drive
away at 11:00 a.m. without returning until 383@n. Def. SOF { 39. On December 16, Plaintiff
again spoke with Crowe and reported thatwas doing virtually notmg other than watching
television and playing on his computdd. | 34. Plaintiff also reptad to Crowe that he was
sleeping on the floor because his back was in so much painlin a final conversation with

Crowe on December 20, Plaintiffperted that he was “now driving,” a statement he admits may

8 Acumen Probe’s surveillance report for these daysals that four sepaeainstances of surveillance
were conducted during this period: (1) from 2:00 pgon7:00 p.m. on December 10 as well as (2) 8:30
a.m. to 10:30 a.m., (3) 5:00 p.m. to 6:00 p.nmg §4) 10:00 p.m. to 11:00 p.m. on December 11.
Harrington Dep. Tr. Exh. 5 at D000345-346. Plaindif€ar was spotted in the parking lot when the
investigator arrived at 10:00 p.m. for the beginning of the fourth period of surveilldnae D000346.



have created the impression that there was ageifi time prior to thiglate when he was not
driving. Id. § 35. Finally, on December 26, an Acuniobe investigatosaw Plaintiff drive
from his apartment to a gas station, although byttt it is clear that ik activity fell within
the capabilities listed oRlaintiff’'s second PCAFId. | 40.

E. Plaintiff's 29F Conference and Termination

On January 3, 2006, Plaintiff attended a 2@ciplinary conference along with two
union representatives and two American empésy Debbie Havens, American’s Manager of
Lost Time, and Fred Vertredsom Human Resources Operatio8sipport. Def. SOF { 41.
After reading Rule 16, Americantsile prohibiting misrepresentatiai facts, Vertrees launched
an extensive period of questionimgwhich he presseRlaintiff on the activities he had done in
the period following his injury. American and Plafihoffer materially different descriptions of
Plaintiff's behavior during the conference. Segy. Pl. Resp. Def. SOF46. Plaintiff claims
that his “story” did not changduring the course of the confeoen instead, he claims that he
disclosed to American all of thriving that he had done during the time that he was absent from
work (Pl. Resp. Def. SOF { 44-52) and that Areanis argument boils down to an assertion that
Plaintiff did not tell tle truth fast enough. Meanwhile, Anean asserts that Plaintiff's story
about his activities chandeas he was being questioned and thatinitial statements violated

the company’s rules against misregentation. Def. SOF { 53-56.

° 29F refers to the section of the Collective Baéming Agreement between American and Plaintiff's
union that concerns disciplinary proceedings. Def. SOF { 42.



Havens’s notes from the meeting provide t@ourt with an uncontested record of

Plaintiff's interrogation. See Goodgep. Exh. 26. Due to the importance of the examination at

the Rule 29F conference to the Court’s resotutdf the issues in this case, the Court quotes

extensively from the relevant pa of those notes, especiallyose sections in which Plaintiff

responded to questions about his restrictions:

[In the notes, “F.V.” refers to Fred Wteees while “R.G.” refers to Richard
Goode.]

* % %

FV:

RG:
FV:
RG:

FV:
RG:
FV:

RG:

* % %

FV:
13th?
RG:

FV:
RG:
FV:
RG:

RG:

RG:
FV:
RG:
FV:
RG:
FV:

Going back to the beginning of Bember * * * you reported an injury on
12/47

Right.

To your lower back?

Yes. Working the Caadian BTP CTXmachine. It was a Turkish Air bag
and was too heavy. When | weatlift it, | hurt my back.

Did you know the bag was heavy?

There was a heavy tag on ittested it, but it just got to me.

According to my notes you havegured yourself on other occasions, with
at least 5 injuries in the last 5 yeaasd in fact 3 times now to the lower
back. You had a lower back injuearlier this year.Why wouldn’t you
ask for help?

We lift heavy bags all he time. ntight be heavy for Kevin or Dwight, but
not for me.

What were your restrictions fahis week between December 5th and

Nothing. No lifting, no climbing, just relax for a couple of weeks. On the
form there was no nothing.

No driving?

| could drive.

Did the Dr. tell you you could drive?

She didn’t say | couldn't.

(Fred shows [Goode] the PCAF form)

No — there it says no driving.

So there it says not driving anytime?

Right[.]

Why did the Dr. giveyou those restrictions?

Because | was in a lot of pain.

Did you adhere to thosesteictions while you were out?
Yes | did.

You didn’t do any driving?



RG: Yes, because | didn’t see this. The Dr. faxed it over. | didn’t look at it
when the Dr. filled it out.

FV:  You walked out of there not knowirygur restrictions? In the packet, you
signed the report that it's your resgdaility to knowyour restrictions.

RG: Yes.

FV: Describe what kind of driving yadid — at least during the first week.

RG: Ireally don't think that | did anyTo be honest, | just remember watching
Satellite TV at that time.

FV: Do you want to think about it some more?

RG: Ican’t remember — maybe to the grgcstiore or to pay a couple of bills.

FV: How long were you driving?

RG: Maybe 15 minutes.

* % %

FV:  Anywhere else?

RG: No.
FV: Did you visit any friends?
RG: No.

FV: Go to the gas station?

RG: | might have.

FV: Jump back to some other physicastrictions. Doctorsaid no bending,
stooping, sitting, etc. If you couldn’itshow did you manage to sit in the
car for 15 minutes?

RG: |took some Ibuprofen.

FV: Did you do any bending or stooping?

RG: Not that | recall.

FV:  Any other sitting other than in the car?

RG: Not that I'm aware of.

FV:  What kind of standing were you doing?

RG: What do you mean by standihg | don’t understand the line of
questioning.

(Break)

* % %

FV:  You said earlier that you were bzaly watching satellite TV. I'm trying
to get a clarification oexactly what you were doing.

RG: Idon't recall. | don’t think | was gorfer more than 4 hours. I’'m not B/S
ing — 1 don't recall.

FV: Did you spend the night out anywhere?

RG: Isn't that personal? Dwight?

FV: I'm not getting personal. But yoweren't gone for more than 4 hours,
how would you have spent the niglmywhere? Do your kids live in
Schaumburg?

RG: No.. .Plainfield.

FV: How far is that by car?

RG:  30-45 minutes.

FV:  You don't recall if you wento see your kids, but if you did, that would be
longer than 15 minutes.

10



RG: Right—if 1 did. Bul don't recall if | did.
FV:  You don't recall if you saw your kids?
RG: Right — not the first 2 weeks.

FV: I'm surprised that you don't rekavhether you saw your kids during
Christmas.
RG: I'm offended that you asked. | don’t believe in Christmas. | never saw

the form. | didn’t know what the restrictions were.

* % %

FV:  On the 20th [of December], dybu speak to the injury manager?

RG: | believe so.

FV: Do you recall saying that now | can do some driving?

RG: Yes.

FV:  Why would you have said that if you've been driving all along?

RG: That's my personality. Lesland | just goofround like that.

* * %

FV:  During the week afteyour visit on 12/13, did you change what you were
doing? Did you visit or go out of wn the second week after the Dr.’s
visit on the 13th? Did any of yoactivities change™id you do more
driving?

RG: I might have.

FV: *** Anything else that you remember?

RG: | do remember on December 12th that | go to school at Harper and that
was my sociology final and | did go take my final. | took some pain
medications and got through it.

FV:  Where is Harper?

RG: Palatine. About ten miles from where | live.

* % %
[Goode Provides a written statement]
FV: | wantto ask some questioalsout your written statement. You

mentioned that you drove. Is that all the driving you did — pay bills, final
exam at Harper. You mentioned ggito the grocery store — is that
correct?

RG: | might have.

* % %

FV: How long did you drive . . . the length of time in the car?

RG: Like I said, in Schaumbrg 15 minutes each way. The first week for sure,
but the second week | don’'taal. The first week, | was in a lot of pain.
The second week, if | did go dovim visit my kids, | don’t know.

FV:  What about the first week?

RG: No, I don’'t think so . . . just to the grocery store, to pay some bills.

FV:  You don't recall if yowisited your children during those first 2 weeks?

RG: Yes.

FV: Did you do anything that you would halseen gone for longer than 4 hrs.
or an extended period of time.

RG: Not that | can remember.

FV:  That would include no overnights?

11



RG:

FV:

RG:

FV:

RG:

FV:

RG:

FV:

RG:

FV:

RG:

FV:

RG:

FV:

RG:

FV:

RG:

FV:

RG:

FV:

RG:

FV:

RG:

FV:

RG:

FV:

RG:

FV:

RG:

FV:

RG:

FV:

RG:

FV:

RG:

FV:

RG:

FV:

RG:

FV:

RG:

| might have. This is whethe company is being intrusive.

I’m not concerned about who you kgewith. Are you maintaining that
you were never away from your apaeint for more than four hours at a
time?

| could have been. The first wemd. . . the second week | might have
been.

That second week — where might you have gone?

| could have gone anywhere — teivimy father who has prostate cancer.
Where does he live?

South side of ChicagdGoode states the location].

Where else might you have gone that second week?

To visit my other child in Berwyn.

If you have visited your father — hdang would that drive have taken?
It's right off 294 — maybe Y2 hour.

One way?

Yes|.]

And Berwyn — how long one way?

Maybe 20 minutes.

No other possibilies of where you went?

No.

Now some new things are popping up since we first spoke.

It's been a month. went to visit my father.

In order to get there, you would be sitting.

Yes. And driving which | didn’t know about.

You mentioned to the injury managéat “now | can drive, I'm feeling
better”, [sic] but you wee driving all along?

Yes, but the first week was very minimal.

Do you think you misled the injury manager?

No, that's what the Dr. put down.

Do you think that you were leading somewhat of a normal life?

No . .. that's an unfair question.

You went to the gas station.

| might have. You put that out there.

You would have had to pick up a hose to put gas in the car.

| think it's necessary.

Do you think lifting a hose weigimore than a pound violates any of your
restrictions?

If I think so — no. But if you lookt the paper, obviously it does.

How did you take the trash out?

| had to carry it.

Is it a bag or a can?

It's a normal bag.

Something you’'d carry outside, down?

Yes . .. llive on the first floor.

Do you think that taking outash violates your restrictions?

Who else is going to do it for me?

12



FV:

RG:

FV:

RG:
FV:
RG:
FV:
RG:
FV:
RG:

FV:
RG:
FV:
RG:

* % %

FV:

RG:

That’s not the question. [@se it violate your restrictions?

Personally, no, but according to the paper it does.

You went to school on Monday. HamCollege in Palatine. How long
does it take to get there?

Ten to fifteen minutes.

How long was your final exam?

Maybe a couple of hours.

Were you sitting?

Yes.

Do you think that sitting violated your restrictions?

Yes, but | was in a lot of pain «kiag Ibuprofen. It was something that
had to be done.

Earlier when | asked youdhquestion you said 45 minutes.

For the actual final.

Where does the 2 hours come from?

| was studying beforehand.

The Company has concluded the stigation. Before we continue, do

you have anything to add?

On December 10th, | drove to take my fianceé to the hospital in Galesburg,
lllinois. It's a couple of hours each way.

Following the 29F conference, Vetrees and Havens met with Dan Procknow, American’s

Human Resources Manager, and together theyluded that Plaintiff hashot been truthful or

forthright in his responsesld. § 53. There were two grounds for their conclusion: First, they

found Plaintiff's statements that s not aware of his drivinggeiction inconsistent with his

initial understatements of how much he had driveh.| 54. They reasoned that if it were true

that Plaintiff was not aware of his driving néstion, then it would logically follow that he

would freely admit that he had driven to all fhlaces he had in fact driven, instead of initially

trying to hide those activitiesld. Second, Vertrees and Havettid not find it credible that

Plaintiff did not initially recall several events, including dngiseveral hours to take his fiancée

to the hospital in Galesburg, taki a two-hour final exam, or wkther or not he had seen his

children at Christmas the previous wedd. T 55.

13



Later that day, American issued PlaintiffFanal Advisory, which notified him that his
employment had been terminateddd.  59. The Final Advisory ated that the Airline had
reached the conclusion that Pl#inhad “regularly violated [hisphysical restrictions” and that

he had violated company rules 16 and 34, which state:

* % %

PERFORMANCE OF WORK

* % %

16. Misrepresentation o&€ts or falsification of records is prohibited.

* % %

PERSONAL CONDUCT

* % %

34. Dishonesty of any kind inlegions with the Company suds theft or pilferage of
Company property, the property of other employaegsroperty of others entrusted to the
Company, or misrepresentati in obtaining employee beiitsf or privileges will be
grounds for obtaining dismissal * * *. Havens Affidavit Exh. 2.

Plaintiff's termination wa effective immediately.

On July 12, 2008, Plaintiff filed the preseriaim for retaliatoy discharge under the
lllinois Workers’ Compensation Act (“IWCA”).Plaintiff also filed a formal workers’
compensation claim against American sometim®atober 2008, althoughdlexact date is not
apparent from either party’s statement of fa@se Pl. Resp. Def. SOF { 66; [26] at 1.

Il. Legal Standard on Summary Judgment

Summary judgment is propewhere “the pleadings,depositions, answers to
interrogatories, and admissions ole ftogether with the affidavitsf any, show that there is no
genuine issue as to any material fact and tinatmoving party is entitteto a judgment as a
matter of law.” Fed. R. Civ. P. 56(c). In deté@mmg whether there is genuine issue of fact,

the Court “must construe the facts and drawesdkpnable inferences in the light most favorable

to the nonmoving party.Foley v. City of Lafayette859 F.3d 925, 928 (7th Cir. 2004).
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To avoid summary judgment, the opposing party must go beyond the pleadings and “set
forth specific facts showing thatete is a genuine issue for trialAnderson v. Liberty Lobby,
Inc., 477 U.S. 242, 250 (1986). A genuine issue of nadtéact exists if “he evidence is such
that a reasonable jury couldtuen a verdict for the nonmoving pg.” Id. at 248. The party
seeking summary judgment has the burden ofbbskeng the lack ofany genuine issue of
material fact. Se€elotex Corp. v. Catretd77 U.S. 317, 323 (1986). Summary judgment is
proper against “a party who fails toake a showing sufficient testablish the existence of an
element essential to that party's case, and aohwthat party will beathe burden of proof at
trial.” 1d. at 322. The non-movingarty “must do more than simply show that there is some
metaphysical doubt as to the material fact8latsushita Elec. Indus.dC, Ltd. v. Zenith Radio
Corp,, 475 U.S. 574, 586 (1986). In other words, ‘tmere existence of a stilla of evidence
in support of the [non-movant's] position will besufficient; there must be evidence on which
the jury could reasonably find for the [non-movanfriderson477 U.S. at 252.

lll.  Analysis

A. The Framework for Retaliatory Discharge Claims in the Seventh Circuit

Until recently, retaliatory diswarge claims under the lllirmMWorkers’ Compensation Act
were complicated by the fact that the Sevebittuit had refrained ém deciding whether to
apply the lllinois framework othe more familiar burden-shifting method first presented in
McDonnell Douglas Corp. v. Greed1l1 U.S. 792 (1973). SeédcCoy v. Maytag Corp 495
F.3d 515, 521 (7th Cir. 2007) (declining to decide whatpttia faciecase of retaliation is in
the Seventh Circuit)Carter v. Tennant Cp383 F.3d 673, 678 (7th Cir. 2004) (san&jurbon
v. Kmart Corp, 223 F.3d 469, 476 (7th Cir. 2000) (“Someday we’ll have to decide what the

prima faciecase of retaliation is in the Seventh @it¢). This question remained unanswered
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for some time in part because the two frames produce similar results; for instance, under
both schemes the Court may grant summary judgnmvben the employer provides a legitimate,
non-pretextual reason for the employee’s termination. Mésgag 495 F.3d at 52Zarter, 383
F.3d at 678 (“Under either standafthe employee] loses if [themployer] can provide a valid,
non-pretextual reason for its dsicin to terminate [him].”).

However, while the present motion was p&gdithe Seventh Circuit ruled on this issue
and determined that “when a retaliatory discharge case governed by lllinois law is litigated in a
federal court, the federal court must apply tlengard of the state law to a motion for summary
judgment, and not the federal standardsacek v. Am. Airlines, Inc--- F.3d ---, 2010 WL
2780318, at *13 (7th Cir. 2010). @ICourt’s decision was rootéa the requirement, undéirie
and its progeny, that federal ctaiin diversity cases apply statsubstantive” law but federal
“procedural”’ law. Seé&rie R. Co. v. Tompking04 U.S. 64 (1938); see alsog, Gasperini v.
Center for Humanities518 U.S. 415, 427, 116 S. @R11, 135 L. Ed. 2d 659 (199\tayer v.
Gary Partners & Cq 29 F.3d 330 (7th Cir. 1994). Becaute lllinois Supreme Court made a
substantive policy judgment when it rejected theDonnell-Douglagramework inClemons v.
Mechanical Devices Cp184 Ill. 2d 328, 704 N.E.2d 403, 407-08, (lll. 1998), and because the
two standards for prima faciecase of retaliation are “materialtiffferent,” the Seventh Circuit
determined that federal courts must apply the lllinois framew@#cek 2010 WL 2780318 at
*4-5,12-13. The Court proceeds under the lllinois framework.

B. The lllinois Framework for Retaliatory Discharge

Under lllinois law, an employee must demstrate that he was discharged, that the
discharge was in retaliation for the employeeviies, and that the discharge violates public

policy. Dotson v. BRP US, Inc520 F.3d 703, 707 (7th Cir. 2008) (citiktartlein v. lllinois

16



Power Co, 601 N.E.2d 720, 728 (lll. 1992)). For more ththmty years, Illinois courts have
recognized that discharge in retaliation for enployee’s exercise of workers’ compensation
violates the public policof the State. Sde€elsay v. Motorola, In¢.384 N.E.2d 353, 357-58 (.
1978) (“[R]etaliatory discharge isffensive to the public policy afhis State astated in the
Workmen’s Compensation Act.”Welena v. Anheuser-Busch, In847 N.E.2d 99, 111 (lll.
2006) (reaffirming the court’'s statement of Illinois policyKelsay. To survive a motion for
summary judgment, a plaintiff serting retaliatory discharge in the workers’ compensation
context must establish three elements: (1) that he was defendant’s employee prior to his injury;
(2) that he exercised a rightagited to him by the IWCA; and (8)at his discharge was casually
connected to his assertion of rights. ®etson 520 F.3d at 70M1cCoy, 495 F.3d at 521; see
alsoBuzinski v. American Airlines, Inc2010 WL 2340404, at *2 (7th Cir. June 10, 2010). In
the present case, the parties agree that Plavdagf American’s employee prior to his injury, but
American submits that Plaintifannot establish the second anudttelements of the tort. The
Court addresses each oéle arguments in turn.
1. Exercising a Right Granted by the IWCA

American argues that Plaintiff did not egise a right under thBNVCA because he did
not file a workers’ compensation claim until 2008ore than two years after his termination.
But under lllinois law, an employee’s formal workers’ compensation claim need not precede his
termination to satisfy this element. Semthorn v. Roland’s of Bloomington, In&19 N.E.2d
909, 913 (lll. 1988) (“Plaintiff should not be penalizbecause her employer discharged her in
retaliation for orally requesting medical attentiinstead of filing a fonal compensation claim
— the effect is the same: being fired in ret@iatfor asserting legal rights to medical care for

work-related injuries.”);Gacek 2010 WL 2780318 at *2-3 ([W]mehe [] first reported the
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injury[,] a claim file had been opened by theliag's administrator of workers’ claims; and a
discharge motivated by such an injury reporaisetaliatory discharge under lllinois workers’
compensation law.”). The second element ofttdre merely requires that the employee assert
rights under the IWCA? Furthermore, Plaintiff completegh injury report with American on
the day of his accident, December 4, 2005 (see B@FE  22), which means that Plaintiff began
the process of asserg his IWCA rightsprior to his termination. Gacek at *2-3; see also
Bragado v. Cherry Elec. Prods. Corpb47 N.E.2d 643, 646 (lll. App. Ct. 2d Dist. 1989)
(“Hinthorn also makes it clear that retaliatory diaoge can be alleged not only after the
employee files a benefits claim, but after sksserts other rights such as seeking medical
attention.”) (reversean other grounds byuckner v. AtlanticPlant Maintenance, In¢c.694
N.E.2d 565 (lll. 1998)). Thus, PIdiff has established that he egised a right provided to him
under the IWCA. See aldduzinski v. American Airline2009 WL 1616512, at *4 (N.D. lll.
June 5, 2009) (“[American Airlines] concedesenercised his rights under the lllinois Workers’
Compensation Act even though heswarminated before filing aaim; it presumes Buzinski's
injury report creates an inference that he intdrtddile a workers’ compensation claim.”).
2. CausalConnectiorto Plaintiff's Discharge

American also argues that Plaintiff fails éstablish a causal connection between his
discharge and his exercise of IWGyhts. With respect to cauga, “the ultimate issue to be
decided is the employer’'s motive in discharging the employé#attlein, 601 N.E.2d at 730.

Therefore, a plainfi must show that his termination wadated to his assertion of IWCA rights,

19 Although American suggests that a plaintiff mukt & formal workers’ compensation claim prior to

being discharged, none of the authorities that it cites support that assertion; rather, the decision in each of
those cases turned on the causation element of the torte.§e8timely v. Federal Exp. Corfl996 WL

134259, at *4 (N.D. Ill. March 22, 1996) (follomg a magistrate judge’s recommendation to grant
summary judgment because the “Plaintiff failedskmw a causal connection between his discharge and

his filing of his workers’ compensation claim”).
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which requires either direct evidence or circtamtial evidence of an improper motive. See
Jackson v. Bunge Corp40 F.3d 239, 242-43 (7th Cir. 1994). If, as in this case, the plaintiff
relies on circumstantial evidence, at a minimum he must show that the decision-makers involved
in his termination knew that he was filingworkers’ compensation claim, seeking medical
treatment, or otherwise assedia right under the IWCA. Sdgurgess v. Chicago Sun-Times

476 N.E.2d 1284, 1287 (lll. App. Ct. 1st Dist. 1983ximmiff could not show causation because

he did not allege thdtlefendant was informed, or img way found out, that he was pursuing

any remedy under the Workers’ Compensation AcT.jpmas v. Zamberlettd80 N.E.2d 869,

871 (lll. App. Ct. 4th Dist. 1985) (“[T]here is nodication that his employer knew of the reason

for his failure to report to work.”}*

At least one lllinois Court has held thatspicious timing, such aa relatively short
period of time between the exese of one’s rightsand one’s termination, is sufficient to
establish grima faciecase Bragado,547 N.E.2d at 646); however, the context of federal
retaliation claims the Seventh Qiitgenerally requires more th@umst temporal proximity. See
E.G. Easley v. YMCA of Metro. Milwaukee, |n835 Fed.Appx. 626, 632 (7th Cir. 2009);
Andonisamy v. Hewlett-Packard Ca47 F.3d 841, 851 (7th Cir. 2008inding that suspicious
timing along is not enough to create a materglésof fact on summary judgment). Thus, while
the Court will consider the length of time betweeailIff’'s exercise of ghts and his discharge,
that factor is not determinative in the presease. American’s stated reason for terminating
Plaintiff — his dishonesty during the 29F aneg — occurred betwaehis injury and his

termination. See alsstimely v. Federal Express Corfi996 WI 134259, at *4-8\.D. Ill. Mar.

1 When determining issues under lllinois law, theu@pplies the law that would be applied in this
context by the lllinois Supreme Cou@reen v. J.C. Penney Auto, Ins. G806 F.2d 759, 761 (7th Cir.
1986). The Court is also obliged to consider the hgsliof state appellate courts, but it is not bound to
follow them if it has good reasons to diverge from thBawer v. First Options of Chicago, In&Z2 F.3d
1294, 1301 (7th Cir. 1995)
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22, 1996). If the Court were to follow Plaintdf'suggestion that temporal proximity alone is
enough, then American’s employees would be imized from any misconduct or violations of
American’s rules, including the rule againsinty to the employer (which, in recent months,
repeatedly has been upheld uds in this district anthe Seventh Circuit). See,g, Gacek
2010 WL 2780318, at *2-Buzinskj 2010 WL 2340404, at *2.

Although the burden to establisketbasic features of causati@mains with the plaintiff,
the defendant can assert that it laaehlid basis for fing the employee Clemons 184 Ill. 2d at
336; Dotson 520 F.3d at 707Hartlein, 601 N.E.2d at 728. Whil§ajn employer may not
discharge an employee on the basis of a displbéait the nature and extent of a compensable
injury,” there is ngper serule prohibiting an employer from firing an employee who has filed for
benefits Clark v. Owens-Brockwa§lass Container, Inc697 N.E.2d 743, 746 (lll. App. Ct. 5th
Dist. 1998);Grabs v. Safeway, Inc917 N.E.2d 122, 127 (lll. App. Ctist Dist. 2009)); rather,
“[a]n employer may discharge amured employee who has filedworkers’ compensation claim
as long as the reason for the discharge is whaoitglated to the empleg’s claim for benefits
under the [IWCA].” Clark, 697 N.E.2d at 746. Under this standard, an employer is justified in
terminating an employee for filing aafndulent workers’ compensation clairdoflowell v.
Wilder Corp, 743 N.E.2d 707, 712 (lll. App. Ct. 5th Dist.@& or for violating a company rule
mandating that employees notify the compangmthey are unable to come to wovkglker v.
Borg-Warner Auto. Automatic Transmission Sys. C@®.F. Supp. 2d 878, 880 (N.D. Ill. 2000)
(“[Plaintiff's] discharge may havéveen directly related to hémjury, but it was not directly
related to herequest for benefit@and that is all that igrotected under Illinois law”)).

If the defendant provides a valid basis floe plaintiff's termination, the plaintiff may

still survive summary judgment by providing esitte that the employer’s explanation is mere
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pretext — “that the employer ditbt honestly believe the reasahgave for its action.”"McCoy,

495 F.3d at 522. This requires more than singplgwing that the defendant made a mistake or
based its decision on bad policyCasanova v. American Airlings-- F.3d ----, 2010 WL
3035493, at *3 (7th Cir. 2010) (*A mistake diffefilom a pretext * * *: the employer in
Clemons was wrong in believing that state lavitied it to defer payment until the next pay
period, but as long as the belwhs sincere it meant that theaipitiff had not established the
required form of causation”). Instead, plaintifsha provide some evidence that defendant tried
to cover up the actual reasons foratgions through lies or deceitd. at 522-23;,Cardoso v.
Robert Bosch Corp.427 F.3d 429, 435 (7th Cir. 2005) (“A pretext for discrimination is
something worse than a business error — a lie or deceit designed to cover one’s tracks.”). In other
words, the employee must shovatlthe employer was dishoneg€tasanova2010 WL 3035493

at *3; Little v. Ill. Dep’'t of Revenuye369 F.3d 1007, 1012 (7th Cir. 2004) (describing pretext in
the Title VII context).

Here, the evidence shows that Plaintiff has met his initial burden of showing that a
rational jury could conclude thdtis termination was related tos assertion of IWCA rights.
Plaintiff has established that the American employfee=sponsible for initiating surveillance
and terminating him were aware both that hedwdtered an injury on duty and that Plaintiff had
asserted his IWCA rights by seeking medicalrditen and reporting his injury to American’s
third party administrator for workers’ competiea benefits. Although suspicious timing alone
may be insufficient to establigirima facieevidence of causation, the fdloat Plaintiff was fired

within a month of his injury strongly supportsetilaim that the two were related, particularly

2 Havens and Crowe decided that surveillance apgsopriate and Procknow was at least aware that it
had commenced. Havens and Ve conducted the 29(F) meeting #meh consulted Procknow before
the three of them decided to dismiss Plaintiff.
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since American began investigating Plaintiff's actestwithin a day of his injury. Also, if the
issue of pretext is set aside fine moment, all of American’gsrofessed reasons for beginning
surveillance and terminating Plaintiff are based ahsé&rust of his integrity with respect to his
claims for workers’ compensation.

However, American has asserted that it &daglid, non-pretextual reason for dismissing
Plaintiff: he violated two companyles that prohibit misrepresentatith The Seventh Circuit
has held that lying to managemesia valid and non-actionable reasto fire an employee. In
Carter v. Tennant Co.the plaintiff claimed he was stiharged for filing a workers’
compensation claim. 383 F.3d 673, 677 (7th. @D04). The employer maintained that it
terminated him for lying on his employmesgpplication about previous injuriesd. at 678. In
affirming summary judgment for the employehe Seventh Circuit held an employee’s
dishonesty is a legitimate reason for terminatitch. Here, as iMMennant American maintains
that it terminated Plaintiff not because he asskhis IWCA rights, but because Plaintiff lied in
violation of clearly efablished Company policy. Americairlines’ rules of conduct provide
that dishonesty is grounds for immediate dssal, and recent caseconfirm that lying
constitutes a valid basis for firing an employee. Begrnskj 2010 WL 2340404 at *A5acek
2010 WL 2780318 at *1.

In his response, Plaintiff argsighat the citation to Rule 34means that American
terminated him for obtaining a benefit to whichviags not entitled and tis his discharge cannot

be “wholly unrelated” to his “clainfior benefits.” But the citation to Rule 34 does not mean that

13 Plaintiffs Final Advisory (American’s formal atement of termination) states that although Plaintiff

was being discharged for the alleged misrepresentaitiovislation of Rules 16 and 34, American also
believed that he “regularly violated [his] physicaktrictions.” See Def. SOF | 59; Havens Affidavit
Exh. 2.

14 Rule 34 states explicitly that misrepresentation in obtaining employee benefits or privileges is
immediate grounds for dismissalavens Affidavit Exh. 2.
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American terminated him because he exercisedW(CA rights. As the Seventh Circuit pointed
out in Casanova Plaintiff is confusing “necessarwith sufficient conditions.” 2010 WL
3035493 at *3 (“Casanova’s claim wijury (which implied that soner or later he would want
workers’ compensation benefitgjas a necessary condition of the discharge. But it was not a
sufficient condition.”). Americamaintains that under either rulBlaintiff was terminated for
violating the company policy against dishonestihe fact that the alleged dishonesty is related
to his injury (he lied about whdite was doing while he was off work due to an injury that he
sustained while working) does not mean thatwas terminated for claiming benefits. See
Walker v. Borg-Warner Auto. Aamatic Transmission Sys. Carg8 F. Supp. 2d 878, 880 (N.D.
lIl. 2000) (“[Plaintiff's] discharge mayhave been directly related to hejury, but it was not
directly related to hearequest for benefifend that is all that is protected under lllinois law”)).
The disposition of this motion turns onetlguestion of whether there is sufficient
evidence for a rational jury to conclude that éman’s reasons for firing Plaintiff were mere
pretext. The parties debate, sevhat tangentially, whether Plaintiff's PCAF represents a set of
“work restrictions” or whether the capabilitieketailed on the form are meant to reflect a
doctor’s orders for all hours of the day. Seg, Pl. Resp Def. SOF 2B, 30, 46; Def. Resp. Pl
SOAF 1 5, 7, 15-17, 20-24. The Court need deiermine which interpretation is objectively
correct because the crucial question is whetheretis enough evidencerfa rational jury to
conclude that the American employees respmeasior discharging Plaintiff did not honestly
believe that he had violated American’s “zero4tafece policy” for material lies by its workers.

Casanova2010 WL 3035493 at *3.
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Even interpreted in the light most favorablePaintiff, the events that occurred between
Plaintiff's injury and his termination do notquide a reasonable basis for such a concluSion.
American maintains that Plaintiff was fired pyrddecause of the misrepresentations he made
during the process of his 29F conference. Vestrélavens, and Procknow have stated that they
thought that Plaintiff's answers during the 29F weag credible in two respects: First, they
thought that Plaintiff's statement that he wasawére of his driving restriction was inconsistent
with his initial understatements dbw much he had driven. e€ond, they thought it incredible
that Plaintiff did not initially recall driving seral hours to take his fiancée to the hospital in
Galesburg, taking a two-hour final exam, or whettremot he had seen his children the previous
week. Def. SOF { 54-55.

The Court concludes that even consideredligtd most favorable to Plaintiff, the notes
from the 29F conference, taken in conjunction wité depositions of Plaintiff and the decision-
makers, do not provide a basis for finding tHawvens, Vertrees, and Procknow did not honestly
believe that Plaintiff had lied during his 2@®nference. During th29F conference, when
asked initially about what driving he did the fivgeek, Plaintiff responded, “I really don’t think
that | did any. To be honestjust remember watchinBatellite TV at that time’® Yet, as the

conference continued, Plaintiff admitted at leastitiwing to the grocery store, driving to pay

5 While the statements of Crowe and Procknoggest multiple (and perhaps conflicting) reasons for
the company’s surveillance of Plaintiff — Crowe assrthat she acted on a general suspicion that
Plaintiff was exaggerating the extent of his injumyeanwhile, in an e-mail to his superiors, Procknow
stated that American had initiated surveillance bseaiaintiff had suffered five on-duty injuries — this
alone is not enough to show pretext because “lllipeignits employers to usirveillance to test the
bona fides of a worker€ompensation claim.Casanova2010 WL 3035493 at *8.

18 On December 20, 2005, Plaintiff also reported towerthat he was “now driving.” Plaintiff admitted
during his deposition that this statement implied thatetwas a period of time prior to this date when he
was not driving, although it came to light during the conference that there was only a short period of time
— as few as two days — that he wasdrdting, and at no point did he ttk he was restricted from driving.

See Goode Dep. at 322.
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some bills, driving to get gas, driving his fiancée to Galesburg Hospital (approximately 200
miles each way) for a medical emergency on Déx@niO, and driving to sit for an exam on
December 12 (the day before his second doctapgointment related to the back injury).
Although by the end of conferent®e decision-makers felt fairlgonfident that they had gotten
the whole story out of Plaintiff, it was withinghdecision-makers’ disdien to determine that,
under a zero-tolerance policy, his initial misrepresgon (“I really don’t think that | did any.
To be honest, | just remembertalaing Satellite TV at that time'vas sufficient to constitute a
violation of American’s rules against lying, paularly when the truth came on the heels of
Vertrees’ probe, “Do you want think about it some more?”

Plaintiff also claims that because Veedseadmitted to having all the information
regarding Plaintiff's driving actities at the end of th29F investigation, Platiff did not violate
the rules against dishonesty. However, Plaintiff was terminated because his continuously
changing story regarding histaaties during the 29F conferea led the decision-makers to
believe that he was being H@nest. Resp. to DSF {1 54-56.

At the end of the day, Plaintiff's transgriess — at least one itial misrepresentation,
followed by the gradual release of additiondlbimation regarding his driving habits during
December — may not be as egregious as those of plaintiffs in other, recent cases that are similar

to the case at hartl. However, in order to find pretext,jary would have to determine that the

7 The decision-makers also took issue with rmRifis initial statement that he did not remember

whether he had seen his children, who liiretivo other towns in the Chicago-area.
18 For instance, iBuzinski v. American Airlines, Inadhe plaintiff admitted during his 29F conference

that he had lied. 2010 WL 2340404, at *1.3acek a baggage handler whoramed a finger called in

sick for several days, during which he was videethparrying grocery bags with both hands and not
wearing a splint. 2010 WL 2780318, at *1. He firdtltAmerican that he had the flu but then changed

his story to say he did not come to work because his finger was bothering him, and he was fired for lying.
Id. Finally, in Casanova another baggage handler reported a sprained arm (or torn muscle in his
shoulder) after which a doctor told him not to use his arm, pending further examination. 2010 WL
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decision-makers’ conclusion — that Plaintiff Haekn dishonest — was unworthy of belief, and it
is clear from the record evidence that, howedlestingly, Plaintiff didmaterially misrepresent
his driving habits and other pasijury activities at his 29F conference. Had Plaintiff been
forthcoming from the outset oféhconference thdte had been driving, thisould be a different
case, because even if his restrictions inclutheddriving,” there wouldbe a question of fact
regarding the extent to which heas aware of the restrictiohs. Instead, Plaintiff initially
maintained that he did not do any driving, when the truth — as thelkunmee revealed and as
Plaintiff himself ultimately acknowledged later tine hearing — was that he drove several times
during the time between hisrdt and second doctor’'s appom@nts, including two lengthy
excursions that would have been hard to forget in the short period of time between the first week
of his injury and the 29F conference. Iresk circumstances, Defendant had ample basis to
conclude that Plairffiwas not being forthright aboutsactivities since his injury.

Whether Plaintiff in fact was lying, obfusaadj, or dissembling is not at issue in this
case, nor is there any warrant for the Courtasaer the propriety of Defendant’s decision to
terminate Plaintiff, instead of imposing somaser form of discipline. The Seventh Circuit

frequently has observed that a fedde court does “not sit as a super
personnel department to review employer’s business decisionsdRansom v. CSC Consulting,

Inc., 217 F.3d 467, 471 (7th Cir. 2000); see &kCoy v. WGN Continental Broadcasting Co.,

3035493, at *1. Yet in a subsequent meetingAarerican employee saw Casava use his left arm to
answer his cell phone, and surveillance later showedhéhatas driving — also against his doctor’s orders.
Id. During his 29F conference, Casanova replied “I'tdatall” to most of his questions, although he
flatly denied ever using his left hand while he wasadrom work; then at trial, he confessed that this
denial was a lie.ld. at *2. In each of these cases, the Sevéitbuit determined that the plaintiff had
failed to show pretext and American’s dischargethese employees were not contrary to lllinois law.

1 This also might be a different case if Plaintiff had presented evidence that Defendant had it out for
him. But there is no evidence that the decision-makers had a vendetta against Plaintiff or otherwise were
out to get him on some other basis or event unrelated to the December 2005 injury and its aftermath.
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957 F.2d 368, 373 (7th Cir. 1992).n8larly, the court of appeals s@ommented that “[i]t is no
business of a court in a discrimination casedcoide whether an employer demands too much of
its workers.”Coco v. ElImwood Care, Inc128 F.3d 1177, 1179-80 (7th Cir. 1997); see also
McCoy, 957 F.2d at 373 (explainingahit is not a court’s prope&oncern that an employer may
be wrong about its employee’s performance, otdoehard on its employee). Rather, the only
guestion is whether the employepsoffered reason was pretextual, meaning that it was a lie.
Wolf v. Buss (America) Inc/7 F.3d 914, 919 (7th Cir. 1996). Here, Plaintiff has failed to offer
evidence that the decision-makers did not honeséleve that Plaintiff was in fact being
untruthful, which is the reason that thggve for terminating Plaintiff.
IV.  Conclusion

For the foregoing reasons, Defendant’'s mofarsummary judgment [25] is granted and
judgment is entered in favor of Defendant Aican Airlines and against Plaintiff Richard

Plaintiff on his claims of retaliatorgtischarge under Illinois law.

Dated: September 20, 2010

RobertM. Dow, Jr.
UnitedState<District Judge
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