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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

)
JOHN HENRY HOY,

No. 08 C 04617
Plaintiff,

)

)

)

) Magistrate Judge Susan E. Cox
V. )
)
)

MICHAEL J. ASTRUE, Commissioner
of Social Security, )

)
Defendant. )

MEMORANDUM OPINION AND ORDER

Plaintiff John Henry Hoy seelgsdicial review of a finatecision denying his application
for Disability Insurance Benefits undEitle Il of the Social Security ActPlaintiff seeks a judgment
reversing or remanding the Commissioner’s faeision, and the Commissioner seeks a judgment

affirming his decision. For the reasons set ftatow, plaintiff's motion is denied [dkt. 20].
PROCEDURAL HISTORY

On September 30, 2005, plaintiff applied for Disability Insurance Benefits (“DIB”) and
Supplemental Security Income (“SSI”) allegindisability insurance period that began on August
31, 1999 He alleged that severe pain in his leg and back and vision loss prevented him from

working because he could not see well, sit or stand for long periods of time, carry anything, or lift

142 U.S.C. § 405(g).
2R. at 122.
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anything® On December 5, 2005, plaintéfapplication was deni¢dDn January 10, 2006, plaintiff
filed a request for reconsideration, which was denied on February 95 @B08arch 24, 2006,
plaintiff filed a request for a hearingfoee an Administrative Law Judge (“ALJ®)On June 13,
2007, ALJ Michael McGuiréeard plaintiff's caseand, on June 26, 2007, ALJ McGuire issued an
unfavorable decisiohThe ALJ found that plaintiff was nalisabled because he was capable of
performing his past work as an unarmed security gu@m July 6, 2007, plaintiff filed a request
for review of the ALJ’s decision with the Soc&curity Administration Appeals Council (“Appeals
Council”).’® On July 9, 2008, the Appeals Council declined to review the ALJ's decision.
Therefore, the ALJ’s decision standglas final decision of the Commissiorté©n April 2, 2009,

plaintiff filed this action.

FACTS

A. Introduction and Medical Evidence

This subsection is a brief review of the fact the medical record that the ALJ reviewed
at plaintiff's hearing and considered whemdering his decision. These facts provide a brief

summary of plaintiff's medical historynd the reasons he applied for DIB and SSI.
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Plaintiff was born on May 15, 1955, making hirfiyfitwo years old on the date the ALJ
issued his final decisioli.He completed the tenth grade drat no job training or trade skiffs.
Between 1983 and 1998, plaintiff was employed @ayalaborer, a warehouse worker, a steel mill
laborer, and his last position, before he stoppeking, was as an unarmed security guaid.his
disability report dated September 30, 2005, plfiialleged that he stopped working on May 1, 1998

because he was in severe pain and could not perform the requiretf work.

On November 1, 1997, plaintiff wareated at John H. Stroger Hospital (“Stroger Hospital”)
emergency room after his girlfriend stabbed him several times in thébsicthat time, plaintiff
reported using alcohol and crack/cocaf®n April 18, 1999, plaintiffvas treated at Cook County
Hospital for multiple stab wounds to his abdomen, which were also inflicted by his girfftiénd.
the same day, Gary Chuni An, M.D., performed soy@n plaintiff's abdomen to repair an injury
to his small intestine that resulted from the stab wdtiggven months later, on November 19,
1999, Michele Molinary, M.D., examined pléiffi and found the abdomen to be norrffaln
December 1999, plaintiff went to Stroger Hosp@aimplaining of abdominal and back pain but

refused treatment, denied any abdominal pain, and said he had “thing$%o do.”
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From May 4, 2000 until May 6, 2000, plaintiff w&eated at Cook County Hospital after
he was struck by a c&tComputed axial tomography scans (“CAT scan”) of his abdomen and head
were both negativé& Plaintiff was diagnosed with bagkeck, left eye, and right arm p&itOn June
30, 2000, plaintiff was examined at the Universityllinois at Chicago (“UIC”) Hospital after he
was struck by a baf.His doctor reported that he smelled of alcdfidlaintiff complained of
minimal left shoulder pain and right leg pain that made the leg unable to bear any*\@ight.
August 19, 2000, Valerie Dobiesz, M.D., at UIC exaed plaintiff after he was involved in an
altercation and she reported that he had a broken rigft@mgthe same day, plaintiff underwent
surgery to have a plate and screws inserted to support the broRemhege days later, on April
22, 2000, plaintiff was discharged from the hosgted immediately started to drink, removed his
knee immobilizer, and walked around on his¥eBlaintiff then noted bleeding from the fracture
site and increased pain, which appears to have prompted him to return*forumGthy Erickson,
M.D., interviewed him and, upon examination, found na paswelling in plaintiff’s right leg and
noted that he was able to walk on his injurec’féon September 8, 2000, pitiff went to the Cook

County Hospital emergency room after he was attacked by twé*Rkintiff was “not intoxicated,
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but smell[ed] of alcohol” and lassed cocaine 2 to 3 months earfien x-ray of his right leg and

a CAT scan of his head were both negative.

On February 15, 2003, plaintiff was treatgdhe Cook County Hospital emergency room
and was diagnosed with sofisiie swelling around his right e¥f€n June 7, 2003, plaintiff went
to the Stroger Hospital emergency room avas diagnosed with a stye on his right &/eOn
October 17, 2003, plaintiff went the Stroger Hospital emergency room and complained of jaw and

tooth pain®® He was diagnosed with a fractured jéw.

On February 25, 2004, plaintiff went to the Stroger Hospital emergency room and
complained of back paiand a stye on his right efeHe was diagnosed with a stye on his right
eye®?On April 19, 2004, plaintiff went to the $yer Hospital emergency room and was diagnosed

with a rib fracture and contusiorfs.

On January 13, 2005, plaintiff was treatedhat Stroger Hospital emergency room for a
chronic toothach&.On September 13, 2005, plaintiff was tesbat the Stroger Hospital emergency
room and was referred to an eye surgery clioibave the stye on his right eye remoffedas

prescribed Tylenol 3 for his back pdfrand was instructed to retuimthe hospital for blood tests,
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to stop drinking alcohol, and to return to the hitzdjif he desired help with alcohol rehabilitatit/n.
On October 5, 2005, plaintiff had the stye onrlght eye removed at the Cook County Bureau of

Health Services Specialty Care Center Eye Cffhic.

On November 28, 2005, Scott A. Kale, M.D., Jdaw the plaintiff for an internal medicine
consultative exam that was commissioned by thee@u for Disability Determination Servic&s.
Dr. Kale opined that plaintiff had mild hypertension, back pain with a normal range of motion, a
mild limp resulting from the previous fracturelaé right leg, and a history of abdominal injury,
which was not causing symptoms at the time of the eX&m.Kale reported that plaintiff drank

everyday but no longer used recreational drtigs.

On December 5, 2005, Marion Panepinto, Mddepared a physical residual functioning
capacity assessment (“RFCA”) forti$ocial Security Administratiod.Dr. Panepinto concluded
that plaintiff could occasionally lift or carry fifty pounéfsfrequently lift or carry twenty-five
pounds}® stand and walk for six hours in an eight-hour workdajt with normal breaks for six
hours in an eight-hour workd&$push or pull without limitatioR’ and occasionally climb ramps,
stairs, ladders, ropes, or scaffotéir. Panepinto also concludéuht plaintiff had a non-severe

visual impairment because, although he had lindguth perception and field of vision as a result
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of a blind left eye, he had a visual acuity of 20/25 in his right®pé.the time Dr. Panepinto
prepared her RFCA, no treating or examining phgsis RFCA of plaintiff was filed with the
Social Security Administration and has not, as efdhate of this decision, been made part of the
record® On February 7, 2006, Arjmand Towfig, M,Deviewed the record and affirmed Dr.

Panepinto’s assessméht.

On January 14, 2006, plaintiff weto the Stroger Hospital emergency room complaining
of chest pain and a cough that had lasted for three Weklkeswas diagnosed with hypertension,
treated for rib inflammation, and it was notbdt he had a good tolerance for exer€i€gn October
6, 2006 plaintiff was treated attlstroger Hospital emergency roéon a stab wound to his lower
left abdomer?? He said that he last smoked cocaine one week Priefised to divulge how much
alcohol he had consumed that daynd was “uncooperative, disruptive to medical care ...
argumentative and loud”He refused treatment and requested sutures so that “he couldfeave.”
On October 24, 2006, plaintiff went to the&jer Hospital emergency room and was diagnosed

with an incomplete fracture of his right claviéfe.
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B. The June 13, 2007 Hearing

Plaintiff's hearing before the Social Seityt Administration occurred on June 13, 2007 in
Chicago, lllinois” Plaintiff appeared in person and was represented by his attorney, Robert
Williams.™ A Vocational Expert (“VE”), Julie Bose, also testifiéd’he ALJ began by asking Mr.
Williams if he had explained the issues invalvie the hearing to plaintiff and Mr. Williams
responded that he h&tiThe ALJ then asked plaintiff a serigsgquestions about his education and
employment. Plaintiff explained that he had gonsctwool until the eleventh grade, but that he had
not completed it! Plaintiff next established that he worked as an unarmed night watchman who
made round$, a day laborer who unloaded liquor truéksnd a day laborer at a fish house.
Plaintiff explained that whehe unloaded liquor trucks eachydae was required to lift 400 boxes
that weighed 20 pounds edthnd, that when he worked at the fish house each day he lifted fish
weighing 15, 20or 30 pound$? The plaintiff also explained that, since he stopped working as a
security guard, he had only been able to wasla day laborer for a couple of days and has not

looked for full-time work&®

Next, the ALJ asked plaintiff a series of quss about his medical impairments, medical

treatment, and daily activities. Plaintiff explainedtthe is not seeing any doctors on a regular basis
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but that he does go to get pain pills when he needs them for his back and féd a&inin the
hearing, the ALJ asked plaintiff how he manageghis and plaintiff replid that he takes extra-
strength Tylenol and wears a back brace to relieve hi${flaintiff told the ALJ that his back pain

is constant? that it varies in intensjt that it wakes him up at nightand that it increases when he
exercise® or tries to pickup anything over 20 pound%.Plaintiff also expmhined that his leg pain
“comes and goe&” and that walking up staif&walking more than four block$,and sitting or
standing for more than an hour causes the Ydtaintiff noted that has some vision in his left
eye, but that he can only ssledows and the sun bothers Regarding his daily activities, plaintiff
testified that he lives in his sister’s housegwsake for 15 to 17 hours in a typical day, and babysits

his sister's grandchildren or sometimes mows the §fass.

The ALJ then asked plaintiff why he could meturn to his previous job as a security
guard? Plaintiff explained that he has to makends hourly which he cannot do because he cannot
turn and look out of his eye and his pain prevents him from climbing ¥td&esponding to
guestions from his attorney, plaintiff further tiied that the heaviest thing he lifted when he

worked weighed over 30 pountsthat any physical activity causes him pain, and that he had
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sporadically attempted to work as a day laba@ince 2000 but was sdrdme when he could not

complete eight hours.

Finally, the ALJ and plaintiff's attorney questioned the VE, Julie Bose. She testified that
an unarmed security guard’s job is classified as light in physical demand, both as performed by
plaintiff and as performed in the national econdmgnd that plaintiff's day laborer positions
required medium to heavy physical exertion. She also explained that the security job position is
considered to be semiskil®dand day laborer is an unskilled positi8niThe ALJ posed a
hypothetical to the VE: could amdividual of plaintiff's ageeducation, and vocational background,
who could occasionally carry or lift 20 poundfduently carry or lift 10 pounds, stand, walk, or
sit for six hours in an eight-hour day, andjinently push or pull 20 pounds, who would be limited
in depth perception and had no left peripheral vision, and who could not climb ladders, ropes , or
scaffolds perform any of plaintiff's past relevant wéikThe VE responded that this hypothetical
individual could be an unarmed security guitdRlaintiff's attorney asked the VE to change the
hypothetical to a person who coulccasionally push, pull, or lift 20 poun#$The VE responded

that it did not change her answet.
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C. The ALJ’s June 26, 2007 Decision

In his June 26, 2007 decision, the ALJ ruled giaintiff was not dsabled and, therefore,
was not entitled to DIB® The ALJ followed the five-sfe evaluation outlined by 20 C.F.R.
404.1520. First, at step-one, the ALJ found that plaintiff met the insured status requirements of the
Social Security Act through March 31, 2001 because his earnings record showed that he had not

engaged in substantial gainful activity since August 31, 1999.

At step-two, the ALJ found that plaintiff denstrated the following severe impairments:
left eye blindness, low back pain, and status-frasture of the right leg with residual paf.
However, despite finding several severe impairsiehie ALJ found that pintiff did not meet or
medically equal any of the impairments liste@INCFR Part 404, Subpart P, Appendix 1. First, his
left eye blindness did not meet the listing because his best uncorrected vision in his right eye was
20/25; second, his spinal disorder did not niketlisting because there was no evidence of root
compression, spinal arachnoiditis, or lumbar sgterhosis and; third, his right leg fracture did not
meet or equal the listing because it was fully weight bearing and plaintiff could ambulate

effectively X’

At step-three, the ALJ determined plaifisi Residual Functioning Capacity (“RFC”). A
claimant’'s RFC identifies what he is capable of doing despite his limitadffoBased upon the
entire record, the ALJ found that plaintiff had RFC to frequently lift and carry 10 pounds, to

occasionally lift and carry 20 pounds, to push and pull 20 pounds, to walk, stand, and sit for six
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hours in an eight-hour day, butidiot have the RFC to use ladders, ropes, and scaffdfdifige
ALJ also found that the plainti’RFC limited him to performing jobs that allow for limited depth

perception and no left peripheral visiBh.

At step-four, the ALJ found thgiaintiff's RFC allowed him to perform the requirements
of his past relevant work! The ALJ agreed with the VE’s témony at plaintiff's hearing that his
RFC for light work did not preclude him from being employed as an unarmed security guard.
Because the ALJ found, at step-four, that plaintif§ wapable of performing his past relevant work,
the ALJ did not need to proceed to step-fofethe evaluation because it was determined that

plaintiff was not disabled

STANDARD OF REVIEW

The Court performsdenovo review of the ALJ’s conclusions of law, but the ALJ’s factual
determinations are entitled to deferehé@he Court will uphold the ALJ’s decision when it is free
from legal error and is supged by substantial evishce, “such evidence as a reasonable mind
might accept as adequate to support a conclusttvihere reasonable minds differ over conflicting
evidence the Commissioner is responsible faemeaining whether a plaintiff is disabled.
However, the Commissioner’s decision is not entitbewhlimited judicial deference. An ALJ must

minimally articulate his reasons for credgior discrediting evidence of disabili}?. The Court

09R at 12.

1R at14.
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113 prochaska v. Barnhart, 454 F.3d 731, 734 (7th Cir. 2006).

1442 U.s.C. § 405(g)teele v. Barnhart, 290 F.3d 936, 940 (7th Cir. 200Z)jfford v. Apfel, 227 F.3d 836, 869
(quoting Richardson v. Perales, 402 U.S. 389, 401 (1971)).

M5 \walker v. Bowen, 834 F.2d 635, 640 (7th Cir. 1987).
118 clifford, 227 F.3d at 87y(ioting Scivally v. Sullivan, 966 F.2d 1070, 1076 (76@ir. 1992)).
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conducts a critical review of the evidence avill not uphold the ALJ’s decision when it lacks

evidentiary support or an adequate discussion of the i§Sues.

SOCIAL SECURITY REGULATIONS

The Social Security Regulations outline a sedjaéfive-part test for determining whether
or not a claimant is disabled. The ALJ must consider: first, whether the claimant is presently
engaged in substantial gainful activity; secondethikr the claimant has a severe impairment or
combination of impairments; third, whether therwlant’'s impairments meet or equal an impairment
listed in the regulations for being severe enotagpreclude gainful activity; fourth, whether the
claimant is unable to perform her past relevemrtk; and finally, whether the claimant is unable to
perform any other work that existssignificant numbers in the national econoftfA finding of
disability requires an affirmative answer at eitterthird or the fifth step, while a negative answer

at any step other than three precludes a finding of disabflity.

ANALYSIS

Plaintiff argues that the ALg’decision should be reversed because he committed legal
errors when he first, made an erroneous determination at step-two of the five-step sequential
evaluation; second, reached an erroneouslgsion at step-three; third, made a credibility

determination that was patently wrong and; fourth, erroneously determined plaintiff's RFC.

A. The ALJ’'s Step-Two Determination

17| opezex rel. Lopez v. Barnhart, 336 F.3d 535, 539 (7th Cir. 2008)u6ting Clifford, 227 F.3d at 86%nd Steele,
290 F.3d at 940).

iz See 20 C.F.R. §§ 404.1520, 416.920
Id.
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First, plaintiff argues that the ALJ committadlegal error at step two of the analysis
because he did not considerddlplaintiff's potentially “severe” impairments. The ALJ determined
that plaintiff had three “severe” conditions: lefte blindness, low back pain, and status-post right
leg fracture with residual paif® Plaintiff argues that the ALJ should have considered all of
plaintiff's impairments when heid the step-two analysis. The Commissioner counters that the ALJ
did not commit legal error because substantial evidence supports his finding of three “severe”
impairments. The Commissioner further assertstiigaf\LJ did not err at step-two because he did

not ignore plaintiff's other impairments.

At step-two, an ALJ commitstachnical legal error of law when he or she does not label
a condition, which meets the requirements of the listings, as being “severe.” Howeteehriivel
legal error is not aeversible legal error when “the ALJ found other severe impairments and
continued with the Regulations’ sequential evaluation of the cl&initrther, an ALJ is not
required to “provide a written evaluation ofegy piece of evidence that is presented "fmust

“minimally articulate his ... justification for ... accepting specific evidence of disabifity.”

As plaintiff points out, at stefwo, the ALJ did not mention all of plaintiff's impairments.
Specifically, the ALJ did not find platiff's status-post right claviclfacture, chest pain, eye pain,
status-post jaw fracture, or rigtirneal abrasion to be “severe’gairments. To make his case that
the ALJ’s failure to mention those impairments c¢aates a reversible legal error, plaintiff relies
on Keys v. Barnhart.*** The plaintiff in Keys had a history of back pain and depressfomie

120 at11.

121 perezv. Barnhart, No. 02-6876, 2003 WL 22287386, *10 (N.D. Ill. Sept. 30, 2003).
122 scheck v. Barnhart, 357 F.3d 697, 700 (7th Cir. 2004).

123 qhramek v. Apfel, 226 F.3d 809, 811 (7th Cir. 2000).

124 130 F.Supp.2d 759, 772 (N.D. Ill. 2006).
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alleged, and the district court agreed, thatAhd@ committed reversible error by failing to follow
the “special technique” (outlined in 20 C.F§404.1520a) for assessing the RFC of plaintiffs with
mental impairment&® Here, plaintiff did not present evidence of a mental impairment, thus, his

reliance orKeysis misplaced.

In his opinion, the ALJ noted many of the injuries that gave rise to plaintiff's severe
impairments: “multiple stab wounds ... bowelwbstion ... multiple blunt trauma ... stab wound ...
[and] corneal abrasiort?” The ALJ also explained why hetfnd three impairments to be “severe”
when he stated, “[a]ll of these pairments [left eye blindness, low back pain and right leg fracture]
have more than a minimal impact on the claimant’s ability to perform work-related acti¥ity.”
Because he minimally articulated his justificatifor finding that the plaintiff had three “severe”
impairments, based his conclusion on substantial evidence, and then continued the five-step

evaluation, the ALJ did not commit a reversible legal error at step?wo.

B. The ALJ’s Step-Three Determination

Plaintiff next argues that the Allerred at step-three when he determined that plaintiff does
not have an impairment or combination of impants that meets or medically equals one of the
listed impairments in 20 C.F.Rart 404, Subpart P, Appendi**? Plaintiff asserts that the ALJ’s
analysis did not build a logical bridge between the medical record and his conclusions. The

Commissioner counters that the ALJ’s analysis satis$ieventh Circuit standards and that plaintiff

12814, at 772.

12TR. at 11.

18R at11.

129 ope Perez, No. 02-6876, 2003 WL 22287386, at *10.
13020 C.F.R. § 404, Subpt. P, Appx. 1.
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has failed to meet his burden of identifying evicethat the ALJ ignored, that would establish that

he meets or equals a listing.

At step-three, the ALJ must determine whetimedical evidence in the record supports a
conclusion that claimant meets or medically eqoaks of the impairments listed in 20 C.F.R. Part
404, Subpart P, Appendix'¥.When a claimant’s impairments meet all of the criteria in the listing,
the claimant is presumptively disabfgéHowever, when a claimant’s impairment(s) do not meet
the specific criteria of a listing, the claimant mapw that he or she is presumptively disabled by
proving that the impairment(s) medically equal a listifigo do so, the claimant has the burden and

must prove that “his impairment ... meet#] of the specified medical criteria®*

Plaintiff argues that the ALJ’s step-three gs& was erroneous because “[tlhe ALJ does
not mention the gravely serious conditions ofrakant and the terribly severe debilitation they cause
him.” Yet, plaintiff does not point to specific eedce to support his assertion that, contrary to the
ALJ’s conclusion, he meets all of the specified mabcriteria of a listing.In fact, at the hearing
before the ALJ, plaintiff's counsel stated thate ‘thoes not seem to comean.. all of the criteria
... I just don’t see anything where he’s on all fours'® Therefore, the Court has no basis to find
that the ALJ ignored evidence that would havenged his conclusion (that plaintiff was not
presumptively disabled). Further, the ALJ's miph specifically addresses why he did not find

plaintiff to be presumptively dabled. First, plaintiff's “lefeye blindness does not meet listing 2.02

13120 C.F.R. §§ 404.1520(d), 416.920(d).

13250 C.F.R. §§ 404.1525(a), 416.925(a).

13320 C.F.R. §8§ 404.1526, 416.926.

134 qillivan v. Zebley, 493 U.S. 521, 529-30 (1990)(emphasis in origir@iys v. Barnhart, 309 F.3d 424, 428 (7th
Cir. 2002); Maggard v. Apfel, 167 F.3d 376, 380 (7th Cir. 1999).

135R. at 35.
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(visual acuity) because best uncoregbtision in the better eye is 20/28'Second, “in the absence

of compromise in the nerve root of the spiwith evidence of nerve root compression, spinal
archnoiditis, or spinal stenosis” he did moeet listing 1.04 (disders of the spin€¥ Third,
plaintiff's right leg fracture did not meet listing 1.(f@actures of the femur, tibia, pelvis or one or
more of the tarsal bones) because he is naily“fveight bearing and can ambulate effectivefy.”

All of the ALJ’s conclusions were rooted ihe medical evidence in plaintiff's record Because

he articulated why, based upon the objective medécalrd, each of plaintiff's severe impairments
did not meet all of the listings’ criteria, the ALJ’s analysis built a “logical bridge” from the medical

evidence to his conclusion4®

C. The ALJ’s Credibility Determination

Next, plaintiff argues that the ALJ’s credibility determination was “patently wrong” because
his opinion did not sufficiently detail the incorsiscies he found between plaintiff's subjective
complaints and the objective medical record. The Commissioner counters that the ALJ’s credibility
determination was sufficient because the medexard does not support plaintiff's allegations of

disabling pain and the ALJ found plaintiff to be “partially credidf@.”

An ALJ's credibility determination will be affirmed unless it is patently wr&did.he
ALJ’s credibility determination, in accord with Social Security Ruling 96-7p, “must contain specific

reasons for the findings on credibility, supportgdevidence in the case record, and must be

¥R at12.
137
138|d.

139R at 180-181; 185.

140 5o0 | opez v. Barnhart, 335 F.3d 535, 539 (7th Cir. 2003).
M4l at13.
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sufficiently specific to make cle#w the individual and to any sudxpuent reviewers the weight the
adjudicator gave to the individual’'s statements and the reasons for that We&igutther, 20 C.F.R.
404.1529(c) instructs an ALJ to consider: the claimant’s daily activities, the location, duration,
frequency, and intensity of claimant’s pain or ohanptoms, factors that precipitate and aggravate
the symptoms, the type, dosage, and effects&agpain medication, treatment beyond medication,

and any other factors that functionally limit or restrict the clainfént.

In his opinion, the ALJ listed the factors20 C.F.R. 404.1529(c) and then applied them
to plaintiff. First, the ALJ discussed the locetj duration, frequency and intensity of plaintiff's
pain, its aggravating factors, and plaintiff's activgtidhe ALJ noted that plaintiff testified that he
mows the lawrt?®* He also discussed plaintiff's testimy that “weather changes and going up and
down stairs all increased the pain in that [right] I€§Me concluded that plaintiff “was partially
credible when he testified that he had constamblack pain of varying intensity ... [and] ‘exercise’
(moving about) increased the paifi”However, the ALJ also noted that, “there is nothing in the
record to indicate that his pain should be oflolisg nature ... Dr. Kale noted that claimant did not
come to the examination with a cane ... there were no radicular pain symptoms and normal range

of motion.™*®

The ALJ next considered plaintiff's pain mediion and treatment. leplained that, “[h]e

takes Tylenol extra strength and wears a back licageal with this [back] pain ... however ... he

143 53R 96-7p.
14420 C.F.R. §8 404.1529(c), 416.929(c).

R, at 14.
146 |d.

YR, at 13.
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does not see a doctor regularly for this problem or his'féghen, the ALJ analyzed plaintiff's
functional restrictions noting that, “[h]e testifibé can walk four block&ithout stopping, sit for
one hour, and stand for one hour. Overall, | fincdhimgt in the record that would preclude finding

he is capable of light exertion3®

In his analysis of the plaintiff's subjective allegations of disabling pain, the ALJ considered
each factor listed in 20 C.F.R. 404.1529(c) and supgdbrganalysis with plaintiff's testimony and
the objective medical recofd.It cannot, therefore, be said that the ALJ’s credibility determination

was patently wrong?
D. The ALJ’'s RFC Determination

Plaintiff argues that the ALJ’'s RFC determioatithat plaintiff has the RFC for light work,
was erroneous because the ALJ did not consideskeeral of plaintiff's impairments would affect
his ability to work. Plaintiff asserts that the Abnly briefly summarized plaintiff's testimony, did
not include an analysis of the combined effealbbf plaintiff’'s impairments, and did not discuss
plaintiff's hypertension. The Commissioner contendspmirast, that substantial evidence supports
the ALJ's RFC finding and that plaifftis asking the Court to performde novo review of the

medical record and make its own RFC determination.

A claimant’s contention that there is redcevidence that contradicts an ALJ's RFC

assessment “fall[s] far short of undermining the ALJ’s conclusiéhisécause, when reasonable

YR, at 13-14.
151 |d.

152 5oe Skarbek, 390 F.3d at 50%explaining that “[t]his court will affirm a credibility determination as long as the
ALJ gives specific reasons that atpported by the record for his finding.”)
153 gchmidt v. Barnhart, 395 F.3d 737, 745 (7th Cir. 2005).
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minds could differ about the severity of a olant’'s condition, courts defer to the ALJ's RFC
determinatiort>® Further, “[w]here the ALJ does not reject countervailing evidence, he need not
articulate his reasons for accepting the medicaliops in the record. The ultimate question is

whether the ALJ’s decision is sufficiently specific to facilitate meaningful review.”

The ALJ’'s RFC determination was not erroneous. First, the ALJ had no reason to consider
plaintiff's hypertension when he determined ptdf's RFC. Plaintiff's argument- that his
hypertension causes fatigue and exacerbates his other impairments- is not supported by any
examining physician on record. Second, as alreadysisc in the previous section of this opinion,
the ALJ conducted a thorough analysis of plairgifubjective complaints regarding his pain and
functional limitations:> Third, in his opinion, the ALJ discussed plaintiff's many impairments,
noting that “[g]iven the claimant’s multiple trauntas not surprising that he might experience back
pain ... claimant was treated for multiple stab wounds ... for bowel obstruction ... and corneal

abrasion.”

Further, the ALJ's RFC determination wsispported by substantial evidence and the
medical opinions in the record. In the RFOA Panepinto completed in 2005, she concluded that
plaintiff could occasionally lift or carry fifty pounds’ frequently lift or carry twenty-five pound®
stand and walk for six houits an eight-hour workda¥?? sit with normal breaks for six hours in an

eight-hour workday® push or pull without limitatiorS* and occasionally climb ramps, stairs,

15%\Walker v. Bowen, 834 F.2d 635, 640 (7th Cir. 1987).
155 Fischer v. Barnhart, 2005 WL 352451, at *6 (7th Cir. Feb. 11, 2005).
10R. at 13-14.

7R, at 183.
158|d

159 |d
160 |d
1614,
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ladders, ropes, or scaffol8Instead of adopting Dr. Panepinto’s RFCA at face-value, the ALJ took
plaintiff's subjective allegations into account dadnd that plaintiff had more functional limitations
than those observed by Dr. Panepinto. Plaintiff iestihat he could not perform the work of a day
laborer, which requires a medium or heavy lesephysical exertion, for an eight-hour day.
Accordingly, the ALJ concluded that the plaintfily had the RFC to worgix hours of an eight-
hour day at a light exertional level occupatidime ALJ's RFC also encompassed plaintiff's
subjective testimony that he has trouble seeing obisdeft eye and cannot climb due to his leg

painl®

Finally, plaintiff argues that at his hearitige ALJ posed an improper hypothetical to the
VE because “the VE did not assume the hypataeéimployee’s mental status, namely, the inability
to focus or concentrate and the ability to be frem excruciating pain.” However, plaintiff did not
testify, and his physicians did not report, thatgas limited his ability to concentrate. In fact,
plaintiff testified that he could dre a car for up to an hour at a tiniéTherefore, the ALJ had no
reason to include inability to concentratehe hypothetical he posed to the YEBecause the ALJ

accurately described plaintiff's limitations accord with his RFC, the hypothetical was proffer.

CONCLUSION

162 at 184.

183R. at 12, 28.

164R. at 34.

165 50 Donahue v. Barnhart, 279 F.3d 441, 444 (7th Cir. 2002) (explaining that claimant’s argument that the ALJ

%%sed an improper hypothetical when he did not list claimant’s difficulty concentrating was “picayune.”)
Seeld.
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For the reasons set forth above, the Coods that the ALJ's June 26, 2007 decision is
supported by substantial evidence. Accordinglg,@ourt denies plaintiff’'s Motion for Summary

Judgment [dkt. 20].

IT 1S SO ORDERED.

ENTERED: December 7, 2009 M—_

Susan E. Cox
UNITED STATES MAGISTRATE JUDGE
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