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THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

Rashad B. Swanigan )
Plaintiff, )) No. 08C 4780
V. g Judge Virginia M. Kendall
City of Chicago ;
Defendant ))

MEMORANDUM OPINION AND ORDER

Plaintiff Rashad B. Swanigasuedthe Defendant, the City of Chicagalleging thatits
officersviolatedMr. Swanigan’s constitutional rightsy unlawfully arresting and detaining him
on August 22, 2006. The Plaintiff sought and won a $60,000 jury verdict on his unlawful
detention claim irBwanigan v. Trotteet al, 1:07€v-04749(“Swanigan’l). Following that case
and a remand from the Court of Appede Court lifted the stay on thidonell action. Plaintiff
advances thredonell claims, alleging that his constitutional rights were violated by the
Defendant’s “Hold Past Court Call” policy, unduly suggestine-up policy, and “Clear Closed”
policy under 42 U.S.C. § 1983See Monell v. Department 8bocial Services of City of New
York 436 U.S. 658, 690 (1978) (local governments may be sued for constitutional deprivations
caused by governmental custonBlaintiff alleges that the Defendant’s policies, which he claims
caused him to be unlawfully arrested and detained, fangadtio participate inline-ups both
related and unrelatetb his alleged crime, ancausd him to be currently listedn police
documentsas the perpetrator of a crime he did not comudirectly causig his constitutional
rights to be infringed Defendanthas moved to dismiss thdonell claims on a variety of

grounds, including that Plaintiff has failedatbege aconstitutional deprivationAfter accepting
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all well-pleaded allegations in the Amended Complasttrue and drawing all reasonable
inferences in Plaintiff's favor, the Court nevertheless fititst Plaintiff has failed to allege
sufficient facts to maintain his claim#\s such,and for the reasons discussed hertia,Court
grants Defendant’s motido dismiss with prejudice.

BACKGROUND

This Court takes the following allegations from the Amended Complaint and treas the
as true for the purposes of tBefendant'smotion! See Gillard v. Proven Methods Seminars,
LLC, 388 F. App’x 549, 550 (7th Cir. 2010).

On August 22, 2006, in the late afternoon, Officers Robert Trotter and Thomas
Muehlfelder observed Plaintiff at Labe BankGhicagg lllinois. (Dkt. 75 at {99-12.) Thinking
that the Plaintiff fit the description of the man that had been dubbed the “hard hat ktaedit,”
officers approached the Plaintiff, inquired if he was trying to the rob Labe Bank, placesh hi
handcuffs, and searched his vehidlil. at { 1516.) When the Plaintiff was unable to provide
proof of insurance and several hard hats were found in the car, the officers tookritie t®lai
the police station. Iq. at 924-25.)

Three to four hours after arriving at thelice station, Plaintiff wagiven a “Hold Past
Court Call” designation with the purpose of providing detectives time to conduct an investigation
in relation to the “hard hat bandit” cas@d. at {1 36, 38.) Due to the “Hold,” the Plaintiff was

kept in custody for nearly 50 hourgyrthg which time the Plaintiff was interrogated regarding

! The parties disagree on whether the Court may take judicial notice oféatésnedwithin Swanigan | While the
general rule is that “a court simply examines the allegations in the dotiplaletermine whether they pass
muster,” there exists a “narrow exception to this rule to permit a distrigttootake judicial notice of matters of
public recordwithoutconverting a motion for failure to state a claim into a motion for sumjudgment’ Gen.
Elec. Capital Corp. v. Lease Resolution Cof28 F.3d 1074, 1080 (7th Cir. 199¢dllecting casgs A court may
take ‘judicial notice of an adjudicative fact that is botiot subject to reasonable disgwad either 1) generally
known within the territorial jurisdiction of the trial coudt 2)‘capable of accurate and ready determination by
resort to sources whose accuracy cannot reakobalguestioned. Id. at 1081. As such, and at the Defendant’s
requestseeDkt. 83 at 2 n. 1, the Court takjidicial notice of the facts contained within its decision fidwanigan
l.



the “hard habandit” case and placed in numerding-ups. (Id. at{{ 38, 41, 42, 45.)Although

the Plaintiff was initially identified by four withesses as the hard hat banditsirgamt stats
attorney, finahg the identificons lacking due to deficiencies in thee-ups, refused to approve
the charges and released the Plaintiff from custody aftetbQrs of incarceration(ld. at

42, 47, 500 Approximately one month after the Plaintiff's release, the hard hattlzase was
officially closed. (Id. at 153.) Thepolice case report was changed to the “Cleared Closed”
designation, andurrentlylists the Plaintiff as the “offender” in théndrd hat banditcase (Id.

at 1 54.)

Plaintiff brought a case against the individual police officers ctanialse arrest and
unlawful detention. SeeSwanigan | During the litigation, Plaintiff filed the preseiMonell
count which was stayed pending resolutionSyanigan | SeeSwanigan v. City of Chicago
775 F.3d 956, 957 (7th Cir. 2015)he Swanigan jury found againsPlaintiff on his false arrest
claim, but found for him on his unlawful detention claim, awarding him $60,JD&t. No. 75
at 1 62, 63.) Following the verdict, tldaintiff moved to liftthe stay on thisMonell count.
Swanigan 775 F.3d at 958In seeking to lift the stayylaintiff stated that hentended to file an
amended complaintb narow the issues in his complainbnsistent with the jury verdict and
seekadditional monetary declaratory, and injunctive reliefld. The Defendant opposetie
motion, arguing thathe “Certification of Entry of Judgmenttinderwhich the Defendant agreed
to the entry of judgment againsiom theMonell countif the Swanigan jury found forPlaintiff,
would requirethe Court to dismisshe Monell count forlack of a justiciable case or controversy.
Id. The Court denied the motion to lift the stmyd dismissed the case on mootness standing
grounds. Id. at 958959. The Seventh Circuit vacatadd remandethe judgment, holding that

althoughit had “no doubt thafPlaintiff's] Monell claim face[d]jurisdictionaland substantive



legal barriers,this Court could only consider those issues after Plaintiff was allowed todamen
his complaint. Id. at 963. Following that ruling, thiCout lifted the stay on the present action.
(Dkt. No. 74.)

LEGAL STANDARD

Federal rule of Civil Procedure 12(b)(1) allow dismissal for “lack of jucissh over the
subject matter” of claims asserted in the Amended Compl&s.R.Qv.P.12(b)(1). A Court
lacks subject matter jurisdiction where there is no case or controvgesy.N.S., Inc. v. State of
Ind., 712 F.2d 303, 305 (7th Cir. 1988urther stating that “federal courts...do not render
advisory opinions) (citing\etna Life Insurance Co. v. HawrotB00 U.S. 227, 239 (1937)) For
adjudication of constitutional issues ‘concrete legal issues, presented ih ecases, not
abstractions are requisite.” Golden v. Zwickler394 U.S. 103, 1081969) (quotingUnited
Public Workers of American (C.1.0.) v. Mitched30 U.S. 75, 891947)). In analyzing a motion
under Rule 12(b)(1), thi€ourt “accepts that the allegations in the amended complaint are true,
but may weigh evidence submitted by the parties to determine whether juriseéixists. See,
e.g.,Radha Geismann, M.D., P.C. v. Allscripts Healthcare Sols., Titel F. Supp. 2d 957, 959
(N.D. Ill. 2011).

A complaint must contain sufficient factual matter to state a claim to relief that is
plausible on its face to survive a 12(b)(6) lidrege Ashcroft vigbal, 556 U.S. 662, 678 (2009).

A claim is plausible on its face when the complaint contains factual contensuppbrts a
reasonable inference that the defendant is liable for the Hdrnthe complaint should be
dismissed only if the plaintiffs would not be entitled to relief under any set tsftfaat could be
proved consistent with the allegationSeeVisiting Nurses Ass’n of Southwestern Indiana, Inc.

v. Shalala 213 F.3d 352, 354 (7th Cir. 2000)n making the plausibility determination, the



Court relies on its “judicial experience and common sendécCauley v. City of Chicag®71
F.3d 611, 616 (7th Cir. 2011) (quotihgpal, 129 S.Ct.at 1950). For purposes fahis motion,
this Court accepts all weileaded allegations in the complaint as true and draws all reasonable
inferences in the nemovant’s favor.See Yeftich v. Navistar, In&22F.3d 911, 915 (7th Cir.
2013).

Where challenges pursuant to both 12(b)(1) and 12(b)(6) are presented, it is gustomar
that the 12(b)(1) issue be addressed fiSee, e.g., Oliphant v. BradleMo. 91 C 3055, 1992
WL 153637, at *4 (N.D. Ill. Feb. 20, 1992).

DISCUSSION

To establish liability against the Defendant uniemell, Plaintiff must show that: (1) he
suffered a deprivation of a federal right; (2) as a result of either an expoessipal policy,
widespread custom, or deliberate act of a decisiaker; which (3) was the proximate cause of
his injury. See Ovadal \City of Madison, Wisconsjd16 F.3d 531, 535 (7th Cir. 200Bpard
of County Com’rs of Bryan County, Okl. v. Bro®20 U.S. 397, 404 (1997) (“[I]t is not enough
for a § 1983 plaintiff merely to identify conduct properly attributable to the munitgipalne
plaintiff must also demonstrate that, throughdtdiberateconduct, the municipality was the
“moving force” behind the injury allegedgee also Thomas v. Cook County Sheriff's D¢
F.3d 293, 306 (7th Cir. 2009) (“the premise behind a § H#288n against a government body is
‘the allegation that official policy isesponsiblefor the deprivation of rights.”) (emphasis in
original). In addition,in order forhis Monell claims to succeedPlaintiff must show that he
suffered a constitutional injurySee, e.g., Hunt ex rel. Chiovari v. Darb4 F. Supp. 2d 962,
974 (N.D. Ill. 2010).

The Court addresses each of Plairgiéfaimsin order.



A. Count I — “Hold Past Court Call” Policy and Practice

In Count | of the Amended Complaint, Plaintiff alleges that, due to the Defendant’s
“Hold Past Court Call” policy, he was arrested and held in violation of his FoungnAment
rights. (Dkt. No. 75 at 127.) Plaintiff's position is thathe Defendant'spolicy enabled the
officers tounjustifiably arrest and detain him, therefore robbing him ofFosirth Amendment
substantive due process rigiwithout any fear of repercussion and without any reasonable
suspicion. Finally, Plaintiff also clarifies that he is suing the Defendant for the “initiastened
detention,” which he alleges “extends not only to his detention for an unreasonable period of
time, but to the fact that plaintiff was arrested at all and wasneetauntil the “Hold” was
placed on him. (Dkt. No. 75 at 1 100.)

The Defendant makes a number of counterarguments in its briefing. The Coussaddre
each below, in turn.

1. False Arrest

First, the Defendant argues that becausesvanigan jury found that there was no false
arrest,i.e. that no federal deprivation occurred, granting Plaintif¥®nell claim here would
create an inconsistent verdicthe Court agreesWhere the jury has explicitly decidéuat the
Plaintiff was not deprived ad federal righti.e. the officers did not falsely arrest the Plaina#
they were found to haverobable causelaintiff's contention thathe Defendant’sHold policy
might have authorized unconstitutional arrest is “quite beside the pdity’of Los Angeles v.
Heller, 475 U.S. 796, 7991986) @lso holding that in an action of damagas,s the case here,
“neither Monell [], nor any other of our cases authorizes the award of damages against a
municipal corporation based on the actions of one fofficers when in fact the jury has

concluded that the officer inflicted no constitutional h&ymsee alsoSwanigan v. City of



Chicago, 775 F.3d 953, 962 (7th Cir. 201B)If the plaintiff fails to prove a violation of his
constitutional rights in his claim against the individual defendants, there will balvie Monell
claim based on the same allegations.Plaintiff's reliance onThomas v. Cook Cty. Sheriff's
Dep't 588 F.3d 445, 449 (7th Cir. 2008pinion amended and superseded on denial of yeh'g
604 F.3d 293 (7th Cir. 2010p counter this conclusion is factually inapposite. (Dkt. No. 89 at
5.) In that case, the Court held that @y could have beerheld liable, even though its
offending officers were not, because the jury’s verdict did not foreclose thibipysthat the
plaintiff's medical needs were not met due to city’s polici8see Thoma$04F.3dat 305. The
same issue does not exist in this cas¢ere, the jury found that Plaintiff's arrest occurred
without any constitutional violationA ruling here granting Plaintiff $Monell claim would be
inconsistent with the jury’sufing, in violation ofThomas Id. The Court’sfinding on this issue
is bolstered by the fact that Plaintiff, aside fradvancingunsupported assertions, fails to
provide any facts or argumesipporting its position that a verdict finding the Defendant liable
in this casecould in fact be consistentith the verdict inSwanigan

Second Defendanttontendshat Plaintiffhas failed to state sufficient facts doow the
Defendants arrest was “caused” by the Hold poliofpkt. No. 83 at 6.) The Court agreeso
succeed in itMonell claim, thePlaintiff mustshow that the Defendant’s Hold poligyasthe
“moving force” kehind his constitutional injurygee Bryan County520 U.S. at 4008, meaning
that Plaintiff must set forth allegations creating a plausible link between the polices and the
depivation of hisrights SeeThomas 604 F.3d at 306. Construing the facts and all reas®nab
inferences in the Plaintiff'§avor, the Plaintiff has neverthelessiéd to meet this requirement.
Plaintiffs Amended ©mplaint is rife with bare assertiotisat his unconstitutional arrest was

due totheHold policy. (See, e.gDkt. No. 75 at 1 13, 96.) In an attemptend plausibilityto



his position, Plaintiff cites other cases in which the courts have addressed the Hojdapdlic
declared it uncongtitional (Dkt. No. 75 at 1 9895.) Though those cases do address the
legality of the policy, none of them provide support of Plaintif®tentionthat the policy is
indeed the moving forceehindthe Plaintiff's arrestin this case or false arrest;n general
Based on facts in the Amend&bmplaint this Court does not find it even plausible that the
officers, becausef the Hold policy, decided to arrasie Plaintiff. As such, the Court finds that
the Amended Complaint fails to state a claim for municipal liability, and dismissed Casi it
relates to the false arrdssue?

2. Unreasonable Detention

Defendant presentsumerousresponses to Plaintif’dual contentionghat he must be
compensated both for the “three or four hours” prior to the “Hold” designation beingl place
upon him and for the hours that he wiaseasonablgetainedunder the “Hold” (Dkt. No. 75at
1 100.)

The Court first turns to the period during which thaimiff was allegedly unreasonably
detained under the “Hold” designation. In regards to compensatory danizefesdant
contends that because Plaintiff has already recereatparsation for the unlawful detention
claim in Swanigan | his currentMonel claim is no longer an actual case or controversg
therefore should be dismissed on 12(b)(1) groun@3kt. No. 83 at 5.) Where a party has
already been monetarily compensated for a violation of its constitutional raghts,the case
here forthe unreasonable detention period after the Hold dasBan wasconstitutedthe party is
“not entitled to recover angdditional compensatory damages from the [Defendant] because of

their Monell claim.” See, e.g., Elrod v. City of Chicagdo. 06 C 2505, 2007 WL 3241352, at

2 As the Plaintiff has failed to state a claim, the Court ne¢cddress the Plaintiff's requests for injunctive or
declaratory relief as related to the false arrest claim.
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*3 (N.D. lll. Nov. 1, 2007)(emphasis in original) Plaintiff fails to citeany authority to the
contrary.

In regards to injunctive religbr the period of time that Defendant was detained under
the Hold designatignDefendant argues that the Plaintiff lacks standiAgplaintiff mug have
standing “separately for each form of relief sough&riends of the Earth, Inc. v. Laidlaw Envtl.
Servs. (TOC), Inc528 U.S. 167,85 (2000). A party seeking injunctive relief has standihg
“(1) [the partyis] under threat of an actual and imminent injury in fact; (2) there is a causal
relation between that injury and the conduct to be enjoined; and (3) it is likelyr ta#me
speculative or hypothetical, that a favorable judicial decision will prevent ers®that injury.
Schirmer v. Nagode621 F.3d 581, 585 (7th Cir. 2010). As such, the Plamiif§t demonstrate
a “personal stake in the outcome” athét he is in“immediate danger of sustaining a direct
injury.” City of Los Angeles v. Lyon461 U.S. 95, 102 (1980).

Plaintiff fails to meet these requirements in Lyons thePlaintiff must be able to make
the “incredible assertion” that police officers in Chicadewaysunreasonably detain arrestees
pursuant to the Hold policy or that the Defendant has authorizedffiters to act in such a
manner. Id. at106. Plaintiff’'s supportfor eitherassertions lacking. While Plaintiff cites to a
study by the ACLU of lllinoisas evidence that he is more likdo be stopped than other
citizens seeDkt. No. 89 at 8, as Defendant has correctly pointed out, the daes/nossupport
the position that the Plaintiff is in immediate danger of being unreasonahipetitecauseof
the Hold policy. Similarly, whie Plaintiff does reference thact that the Hold policy is written
and allegedly authorizes police officers to act in an unconstitutional mdrmnéails to indicate
why he “mightrealisticallybe threatened by police officers who acted within thetatas of the

[Defendant’s] policy.” Lyons 461 U.S. at 106.



Further,Plaintiff's citation toHonig v. Doels unpersuasive as, in that case, the Supreme
Court granted standing precisely because, given the facts of that capentiesst would be
faced with areal and substantial threaby various schootlistricts’ policies 484 U.S. 305, 322
(1998) (emphasis added). In that casewhich students sought injunctive relief to bar school
districts from continually suspending them for misbehavior related to their handicaps, the Court
found that, given representations by the State Superintendent of Public Instardiather
evidencesupportingthe likelihood that the students would be subjectedaton a substantial
threat existed.ld. Here, however, Plaintiff has failed to provide sufficient facts supporting such
a finding. Likewise, Plaintiff's reference to Count lll, regarding the “Clean<ed”policy, does
little to add to the substantidireat analysis. Plaintiff alleges that because he is labelled as the
perpetrator of the “hard hat bandit” casestili-availablepolice files, he is more likely to again
be subjected to an unreasonable detention due to the Hold policy. (Dkt. No.889 &his
speculativeallegation falls “far short of the allegations that would be necessary tdigstab
case or controversy between these partiegdn 461 U.S. at 106. As such, the Court concludes
that the Plaintiff does not have standing to btimg suit for injunctive relief, and dismisses this
element of the action.

Turningto the hourgprior to the Hold being placed, the Court holds tREtintiff fails to
plead sufficient facts plausibly linking the Hold policy to him being held for tardeur hours
before the Hold policy was even “placed on him.” (Dkt. No. 75 at  100.) As discussedrabove i
relation to the false arrest claim, none of the facts in Plaintiff's Amended Cointlizstrate
that a “causal nexus between [the Plaintiffisjury,” in this instance the prior-8 hours of
detention, and the Hold policy, is plausiblBalmquist v. Selvikl11 F.3d 1332, 1344 (7th Cir.

1997) Plaintiff's Amended Complaint states that the “purpose of the ‘Hold Past Colirin@al

10



to enable the detectives to conduct an investigation and gather evidence againftfptamti
series of bank robberies and restaurant robberies...” (Dkt. No. 75 at { 37.) Nowheze in t
AmendedComplaint, however, are thef&ctsto indicate that another purpose of the Hold policy
was to enable the officers to detain the Plaintiff fet Boursbeforethe Hold designation was
even applied. As discussed above, even if the [®urs were deemed to be part of the
unreasonable detention as a whole, whichashow the Amended Complaint reads, then the
claim is nevertheless dismissed on 12(b)(1) grounds. Therefore, Plaintiff leak téaiplead
sufficient facts to support his contention that his prior detention was somehow cgused b
Hold policy. Theredre, this aspect of the claim is dismissed.

In addition, asboth parties have recognizea claim for declaratory relief by itself is
insufficient to maintain an actual case or controveiSge, e.g., Parker v. Bann&79 F. Supp.
2d 827, 834 (N.D. 1lI2007). Further, Plaintiff's request for attorney’s fees is derigdPlaintiff
is not the “prevailing party.42 U.S.C.A. § 1988 Based on the above, the Court dismisses
Count | in its entirety.
B. Count Il —Line-up Procedures

Plaintiff alleges thaturing the 50 hours that he was in police custody, both known and
unknown detectives violated his constitutional rights by using him as “fodder fdingep
machine.” (Dkt. No. 75 at 122.) Further, he alleges that he suffered harm because the
execuing officers “were completely unaware of and had had no training in recognized and
scientific police procedures in the conduct of fair and unbitksedips.” (d. at { 107.)Plaintiff
also asserts that the jury verdictS8wanigan ldid not compensate him for harm caused by being
forced to partake in thHene-ups, but rather only compensated him for his unreasonable detention.

(Dkt. No. 89 at 14.) Defendantcountersthat Plaintiffs Monell claims must be dismissed

11



because the PIdiff did not suffer a constitutional deprivation, the declaratory judgment does
not create an actual controversy, and that Plaintiff lacks standing to seekjuagyive relief.
(Dkt. No. 83 at 10.)

The CourtholdsthatPlaintiff has failed to plead sufficient facts in support of his position
that the allegedly illegaline-ups violated his constitutional rights. Plaintiff grounds his
challenge in both the Fourth and Fifthmendmentsbut the Court does not find that his rights
under either amendment were violated. First, Plaintiff alleges that the poliogé lithe-up
procedures, which he argues led to “a loss of liberty,” amounts a due process violation.
However, and as Defeadt correctly counters, unduly suggestire-ups, which is the only
constitutional violation that Plaintiff alleges, are not unconstitutional unlessé€tliawed
procedures compromised the constitutional right to a fair tridléxander v. City of Bend
433 F.3d 550, 555 (7th Cir. 2006). The Seventh Circuit, discussing exactly this issue, has
unequivocally held that these procedural safeguards provide “no support for the plaintiff's
contention that an impropéine-up proceeding in itself constites a distinct and actionable
constitutional wrong.”Hensley v. Carey818 F.2d 646, 6489 (7th Cir. 1987). As Plaintiff was
never formally indicted or subjected to any criminal proceeding, th@Hhgtactic rule” designed
to protect him from the ills afinduly suggestivéine-ups was never called into actichld. As

such, the Plaintiff has failed to plead sufficient facts in support of his due poiaiess

%It is black letter law that the Fifth Amendmehte process prohibitions only appb the federal governmenSee,
e.g Carreon v. Baumanrv47 F. Supp. 1290 (N.D. Ill. 199@)The Due Process Clause of the Fifth Amendment
only applies to federal officials.”). However, given that the Plaintiff cteethe Fourteenth Amendment in his
Amended ComplainseeDkt. No. 75 at 1 1, and that the Defendant responded accordiegkt. No. 93 at 12 n.
18, this Court will analyze controlling Fourteenth Amendment junigence for both Counts Il and 111

* Plaintiff cites to various Supreme Court case law in support of his cl@t. No. 89 at 1112.) However, none
of those cases discuss the Fifth of Fourteen amendment due proeesagigpplied to unduly suggestives-ups.
In fact, Plaintiff fails to cite a single case indicating that the facts thatléges are sufficient to support a claim
under the Fifth Amendment.

12



Plaintiff's allegation in regards to the Fourth Amendment fails folaimeasons. The
thrust of Plaintiff's claim is that the Defendant violated his Fourth Amendment ridilbetty
and privacy by forcing him to “participate lime-ups” that were both related and unrelated to the
crime for which he had been arrestedkt({ No. 89 at 1213.) Plaintiff further characterizes
these forcedine-ups as “in essence a seizure within a seizurtd” at 13.) While Plaintiff does
allege facts to support his claim that he was forced to participate in lthesgs, the mere
forced participation ifine-ups when already in custody does not amount to a constitutional
violation. See, e.g., U.S. ex rel. Vanorsby v. Aceybldo 11 C 7384, 2012 WL 3686787, at *4
(N.D. lll. Aug. 24, 2012) (“Prisoners can be required to participali@e-ups for cases unrelated
to those for which they are in lawful custody$ge alsdRigney v. Hendrick355 F.2d 710, 712
(3d Cir. 1965). Moreover, as Plaintiff's arress lawful, Defendants seizure within a seizure
claim is devoid of legal suppot Therefore, as the Plaintiff has failedgresent viable claim
based upon the unduly suggesiine-ups, the Court dismisses Counf II.
C. Count Ill —“Clear Closed” Policy

Finally, Plaintiff allegesthat his Fourth and Fifth Amendment constitutional rights are
being violated by the Defendant's “Clear Closed” policy. Plaintiff axghat the policy permits
the Defendant to maintain records that allegedly list him as the perpetratae tiattd hat
bandit” casedespite the fact that the true perpetrator has already been found and convicted
(Dkt. No. 75 at 11 13637.) Based on that policy, Plaintiff alleges that he currently suffers from
emotional harm and may suffer additional harm, such as eedenaffic stops or an “increased

likelihood that a vehicle stop of plaintiff will be at gunpoint.Id.(at 7 139150.) Defendant

® |t is also problematic that Plaintiff fails to provide any legal support thiagberced to participate inline-up

when already in custody is, in fact, a seizure for Fourth Amendpuepbses. The Court declines to make such a
finding.

® Given that the Court has dismissed Plaintiff's claim for failing to allegmstitutional violationthe Court need
not address the Defendant's second and third counterargument.
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contends that Plaintiff's claim must be dismissed for failing to allege a constitutioladion.

In addition, Defendantrgues that Plaintiff lacks standing to seek an injunction and that,
assuming that both the damages and injunctive requests are dismissed, a redeekirdory
judgment alone cannot survive Defendant's motion to dismiss. (Dkt. No. 93 at 12.)

The Court agrees that tiRtaintiff has failed to allege a constitutional violation of either
the Fourth or Fifth Amendment and thus dismisses Plaintiff's Madell claim. Plaintiff first
argues that the Clear Closed policy violates‘Bmurth Amendment liberty and privacy rights.”
The Fourth Amendment right to privacy cannot be construed as a “general constitugbh&d r
privacy.” Katz v. United State889 U.S. 347, 350, 88 S. Ct. 507, 510, 19 L. Ed. 2d 576 (1967)
see alsaNillan v. Columbia Cty 280 F.3d 1160, 1163 (7th Cir. 20@)l'|he only place to look
for a general right of informational privacy would be the due process clause of the Fifth
Amendment or (in this case, in which the defendants were acting under cslateofather than
federal law) of the Fourteenth Amendm&n{emphasis in original) In addition, the Plaintiff
has failed to supply and the Court has not found any authority indicating that the failune®f pol
to expunge their allegedly incorrect police records is a matter of Constitutonaern,
particularly in relation to privacyor liberty issues.Further, the Court does not find any
meaningful support for Plaintiff's position that he has been, due to the peliegtively
convicted as a “viant felon[] on police recorda absentiaand without a trial.” (Dkt. No. 89 at
15.) Such unsupported assertion does not persuade the Court tlanatitytional right has
been violated.

Plaintiff also alleges that his substantive due process rigbte wiolated by the
Defendant’s policy. (Dkt. No. 89 at 16.) Under the Fourteenth Amendment (which the Court

applies in lieu of the Fifth Amendmerdgeen.3 suprg, substantive due process “prevents the

14



governmentfrom engaging in conduct that ‘shocksethonsciencg,or interferes with rights
‘implicit in the concept of ordered liberty.”. United States v. Salernd81 U.S. 739, 746
(1987) (nternal citations omitted).The rights “encompassed by this theory have been carefully
limited to ‘mattersrelating to marriage, family, procreation, atie right to bodily integrity.”
Kraushaar v. Flanigan45 F.3d 1040, 1047 (7th Cir. 199%uotingAlbright v. Oliver 510 U.S.
266, 271 (1999) Given that narrow jurisprudence, this Cooannotfind thatthe Plaintiff's
allegationsthat he is listed as a perpetrator on police documsmpport a claim that his
substantive due process rights were violgpedticularly given the high standard of such a claim
Plaintiff also states thdte has no proceduraecourse against the existence of the police records.
(Dkt. No. 89 at 16.) To the extent that Plaintiff is alleging that his procedural doesgrrights
are violated by theClear Closed policy,he again fails to allege a constitutional violation.
Procedural due process requires that any government action that depevesn of life, liberty,
or propertybut survives substantive due process scrutimust still be implemented in a fair
manner. Salerng 481 U.S. af739. Here, Plaintiff was notleprived of any of his rights when
he was labelled a suspect or perpetrator in police documents. As such, the implemehtat
that labelling cannot be seen as a violation of his procedural rights, where no substgngve
were infringed.

As such becausePlaintiff has failed to present a viable claim in relation to the “Clear
Closed” policy, the Court dismisses Countlll.

CONCLUSION

” As with Count Il,the Court need not discuss the Defendant’s counterarguments regardintiviejand
declaratory relief.
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Because theAmended Complaint has notsufficiently alleged the plausibility of a
constitutional injuryand for the reasons explained above,Deéndant’smotion to dismiss the

Plaintiff’'s Monell claimsis grantedwith prejudice.

Lo P Btiee

Virginla/M. Kendall
United States District Court Judge
Northern District of lllinois

Date: 2/12/2016
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