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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JEFFREY STARKS, )
Plaintiff, ; CasdNo.: 08C 4901
V. ; Judge Robert M. Dow, Jr.,
DR. ANN M. DUNLAP, et al. g
Defendants. ))

MEMORANDUM OPINION AND ORDER
Plaintiff Jeffrey Starks has sued Drs. ADbanlap, Eileen Couture, Andrew Ting, Sergio

Rodriguez and Avery Hart allegingolations of federal law occung during Plaintiff's pre-trial
detention at Cook County Jail (“CQJdn Chicago. Plaintiff's chims are brought pursuant to 42
U.S.C. 81983. Specifically, Pldiff argues that, during kitime at CCJ, jaibfficials denied him
access to surgery to reverse a temporary colostomy, which he had obtained prior to his
incarceration. Defendants have moved for summary judgment [84]. For the reasons set forth
below, the Court grants Defendants’ motio®d][ and dismisses Pldiff's claims without
prejudice.

l. Factual Background

On September 21, 2006, Plaintiff svahot in the pelvicegion. Defs.” SG {1 1. As a result
of this incident, Plaintiff was taken to Trinitylospital and then to Christ Hospital, where he
underwent surgery on his injury and was given a colostotdy.at 11 2-3. The surgery was
performed by Dr. James Doherty (“Dr. Dohejtyand the purpose of the colostomy was to

temporarily divert Plaintiff's écal waste away from a rectal injuthat he had sustained, thus
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allowing the rectal injury to heal. PL.SOF 11 9-10. Following his surgery, his doctor and
nurses instructed Plaintiff on haw care for his colostomy and colostomy bag. Defs.” SOF { 4.

On January 22, 2007, Plaintiff entered Cook Coulay (“CCJ") as a pretrial detainee.
Defs.” SOF 1 5. While at CCJ, Plaintiff w&oused primarily in Divisions 10 and 1. at 7.
There, Plaintiff was provided with colostomy bagisen they were needed, and Plaintiff did not
need any additional supplies to care for his colostoidyat I 9. Plaintiff attests that prior to
being arrested and detained, he was scheduled to have his colostomy reversed, on January 24,
2007, but he was unable to proceed with the esyrdpecause of his age Pl.’'s SOF | 8.
Defendants contest this assertion, stating theme factual support in the record to support these
claims. Defs.’ Resp. to Pl.’s SOF { 8.

Dr. Ann Dunlap first encountered Plaifibon May 21, 2008, when she examined him and
then referred him for colostomseversal surgery. Defs.” $FOY 11. This examination and
referral occurred 14 months after Plaintiff hadtfasived at CCJ. Pl.’s SOF § 14. During this
examination, Dr. Dunlap also examined Pldiisticolostomy and found the area clean and with
no complications. Defs.” SOF | 1Plaintiff states in his affidavihat he told his doctors about
pain and clogging while at CCJ. Pl.’s Resp.Defs.” SOF, citing Ex. 1 to Pl.'s SOF (Pl.’s
affidavit at 11 5-9). Plaintif§ affidavit does not specify when lformed his dotor of the pain
he experienced, but he maintains that his cofogtcaused him to experice significant pain
and discomfort. Pl.’s Resp. to Defs.” SOF | 12airRiff attests that the colostomy often became
“clogged” and his waste seemed to back up g large intestine. This problem resulted in
pressure in Plaintiffs abdomen that radiate to his head. Plaifti attests that he was
sometimes forced to stick onelas fingers into his protrudingrge intestine and physically dig

out whatever waste blockage was there to relibeepressure. In addition, Plaintiff attests that



his colostomy bag was extremely uncomfortabéising him to experience trouble sleeping, and
that he was bothered by the unpleasantllsmPl.’s SOF |1 2-6. Defendants emphasize,
accurately, that Plaintiff hadfered no medical evidence pritor October 2008 to support these
alleged facts. Defs.” Bp. to Pl.’'s SOF |1 2-6.

On Dr. Dunlap’s referral, Plaintiff came the Department of Colorectal Surgery at
Stroger on June 15, 2008 to be evaluated for lastmmy reversal. During that visit, the
department ordered a colonoscauyd barium enema, tests that typically are needed before a
colostomy reversal.ld. at 11 35-36. Dr. Dunlap sulogeently saw Plaintiff on July 23, 2008,
during which time she saw no evidence thatriiflfiis colostomy was clogged. She further
testified that Plaintiff did not complain of paiiefs.” SOF {1 14-15. PI4iff agrees that there
was no evidence of clogging, but, again citing his affidaather than hisleposition, he attests
that he did experience pain, which he claims he informebr. Dunlap (though he does not
specify when). Pl.’s Resp. to Defs.” SOF, citing Pl.’s Ex. 1, Plaintiff's affidavit, 1 5-9. The
record is clear that, despite Plaintiff's testimy during litigation that, at times, he felt a great
deal of pain related to his calimmy, Plaintiff did not file a gevance about pain or treatment
related to his colostomy until the summer of 2008.

At the time of Plaintiff's incarceration, CCldad an established grievance procedure
available to detainees. The parties agree tlamtiff had used this pcedure in the pastd. at
19 26-27. During his time at CCJ, Plaintiff fdleut three grievance forms about colostomy-
related issues—on July 11, July 13, and July 23, 20d&at §{ 29-33. Plaintiff’'s July 13, 2008

grievance states “| now beliewey colon is infected. | consttiy bleed on daily bases [sic] and

! Plaintiff's affidavit, created after his deposition, introduces additional facts and characterizes his

deposition testimony in a different way. S&shnson v. Snyded44 F.3d 579, 584 (7th Cir. 2006)
(noting that “self-serving affidavits without factual support in the record will not defeat a motion for
summary judgment”).



I’'m dealing with extreme pain and it's frustrafsic].” Pl.’s Resp. to Defs.” SOF, citing Defs.’
Ex. 8. Plaintiff's July 13, 2008 and July 23, 2008 grievances were given to Plaintiff's “CRW”
(social worker) on August 12008, and were assigned control number 08 X 1509. Defs.” SOF
35. Plaintiff was provided with a sharegsponse to 08 X509 on August 22, 2008d. at  36.
Plaintiff subsequently appealdlde response on September 1, 2008. at § 37. However, on
August 27, 2008, prior to appealing the Departiv&f Corrections’ August 22, 2008 decision,
Plaintiff commenced this suit by filing pro secomplaint. Id. at § 40. Afterconsideration of
Plaintiffs motion for appointment of couns¢d], Plaintiff was prouled with counsel on
September 9, 2003.

On October 7, 2008, after the lawsuit in this case commenced, medical staff at the jail
noted that Plaintiff suffered frofithronic tape trauma with mixedfection.” Defs.” SOF { 16.
This incident of chronic tape trauma is thelyopain or problem asstated with Plaintiff's
colostomy found on Plaintiff's medical recordi. at § 17. According to Defendants, chronic
tape trauma is a minor, non-painfidndition caused by hygiene problems. at § 18. While
Plaintiff agrees that chronic tapuma is a minorandition associated wittnadequate hygiene,
he denies that it was not paihfiagain citing paragraphs 5-9 dis affidavit, in which he
describes the general pain he experienced wisileg a colostomy bag. .RlI Ex. 1, Plaintiff's
affidavit, 1 5-9. In ordeto combat the chronic tapeatrma, Plaintiff was prescribed
doxycycline, clinamycin and clotmazone and again instructed proper wound care. Defs.’
SOF 11 21-22.

On December 21, 2008 Dr. Cintroeceived a call from the chair of the Department of

Surgery, Dr. Richard Kean, who tdhim to operate on Plaintiff. The surgery occurred two days

2 On December 11, 2008, Plaintiff’s counselditae Amended Complaint [18] against Dr. Dunlap.



later on December 23, 2008d. at 19 40-41. Colostomy reversals are generally routine, elective
surgeries, and the parties agtieat Plaintiff's reversal waslective. Defs.” SOF | 25.

On June 30, 2009, Plaintiff filed the Second é&rded Complaint [45hgainst all of the
Defendants. In response, on December ZI 0, Defendants filed the instant motion for
summary judgment [84].

. Standard of Review

Summary judgment is proper where “tipeadings, the discowe and disclosure
materials on file, and any affidavits show that there is no genuine issue as to any material fact
and that the movant is entitled to judgmentasatter of law.” Fed. RCiv. P. 56(c). Factual
disputes that are irrelevant to the aume of the suit “will not be counted.Palmer v. Marion
County 327 F.3d 588, 592 (7th Cir. 2003) (quotation marks and citations omitted).
determining whether there is a genuine issuedf the Court “must construe the facts and draw
all reasonable inferences in the lighost favorable to #n nonmoving party.”Foley v. City of
Lafayette 359 F.3d 925, 928 (7th Cir. 2004). To alksummary judgment, the opposing party
must go beyond the pleadings and “set forth spetafits showing that ére is a genuine issue
for trial.” Anderson v. Liberty Lobby, Inc477 U.S. 242, 250 (1986n{ernal quotation marks
and citation omitted).

A genuine issue of materiaadt exists if “the evidence isuch that a reasonable jury
could return a verdict fothe nonmoving party.” Id. at 248. The party seeking summary
judgment has the burden of establishing the laiclny genuine issue of material fact. See
Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). Summanglgment is proper against “a
party who fails to make a showing sufficient tdadédish the existence of an element essential to

that party’s case, and on which that pavilf bear the burden of proof at trial.ld. at 322. The



non-moving party “must do more than simply shibat there is some metaphysical doubt as to
the material facts.”Matsushita Elec. Indus. Cd.td. v. Zenith Radio Corp475 U.S. 574, 586
(1986). In other words, the “mere existenceadgcintilla of evidenceén support of the [non-
movant’s] position will be insufficient; therenust be evidence on which the jury could
reasonably find for the [non-movant]&nderson477 U.S. at 252.
1. Analysis

Defendants contend that Plaffifiailed to exhaust his adminrsttive remedies in regard
to his claim that Defendants denied him access to surgery to reverse his colostomy. Specifically,
Defendants maintain that they are entitledstonmary judgment because Plaintiff filed the
instant suit before he ppaled the CCJ’s denial of his gramce, control number 08 X 1509. In
contrast, Plaintiff claims that the PLRA hleustion requirement has been met because he
received his colostomy reversal surgery and there are no more administrative remedies available
to Plaintiff. However, Plaitiff acknowledges that he appedl his grievance “while this
litigation was pending (and befohe received his rever3dl Pl.’s Resp. at 3.

Defendants contend, among othengs, that they are entitleéd judgment as a matter of
law under the Prisoner Litigation Reform Act (“RA”) because Plaintiff failed to exhaust his
administrative remedies before filing this lawsuit. Pursuant to the PLRA, “[n]o action shall be
brought with respect to prison conditions undettiesacl983 of this title, or any other Federal
law, by a prisoner confined in any jail, poig or other correctional facility until such
administrative remedies as are ava#ahte exhausted.” 42 U.S.C. § 1993ee alsd”ozo v.
McCaughtney 286 F.3d 1022, 1023-24 (7th Cir. 2002VU({less the prisoner completes the
administrative process by following the rulese tistate has established for that process,

exhaustion has not occurred.”). Ravey v. Conley544 F.3d 739, 740 (7th Cir. 2008), the



Seventh Circuit addressed “whether a prisgriantiff in a suit for damages governed by the
Prison Litigation Reform Act is entitled by éhSeventh Amendment to a jury trial on any
debatable factual issues relating to the defense of failurghi@must administrative remedies.”

The court answered that question in the negahivkling that the district judge must determine

as a threshold matter, before proceeding to disposition on the merits (and, in most cases, even
discovery), whether “the paser has properlyxdausted his administrative remediedd. at

741-42; see alsbamilton v. Allen 2009 WL 395470, at *2 (N.DIll Feb. 18, 2009) (“The issue

of exhaustion of available adnistrative remedies is a ttsteold inquiry for the court.

The purpose of the exhaustion requiremertbisfford “corrections officials time and
opportunity to address complaintgernally before allowing the initiation of a federal case.”
Porter v. Nusslgb34 U.S. 516, 524-25 (2002); see alsoes v. Bogkb49 U.S. 199, 219 (2007)
(noting that exhaustion allows “a prison to aslr complaints about the program it administers
before being subjected to sureducing litigation to the extermtomplaints are satisfactorily
resolved, and improving litigatiothat does occur by leading the preparation of a useful
record”); Dole v. Chandler438 F.3d 804, 809 (7th C2006) (“The sol@bjective of § 1997¢e(a)
is to permit the prison’s administrative process to run its course before litigation begins”).
Because failure to exhaust is an affirmative deée the burden of proof lies with the prison
officials, not with the plaintiff. Conyers v. Abitz416 F.3d 580, 584 (7th Cir. 2005).

The Seventh Circuit “has taken a strichig@iance approach to exhaustion. A prisoner

must properly use the prison’s grievance proce#ishe or she failsto do so, the prison

3 “Defendants may waive or forfeit reliance on § 1997¢(a},as they may waive or forfeit the benefit of
a statute of limitations.” Perez v. Wisconsin Dept. of Correctipri82 F.3d 532 (7th Cir. 1999).
However, when defendants assert their rights—agridlants did in this case by moving for summary
judgment on the exhaustion issue—then “the judge must address the subject immedcdhtely.”

4 Defendants’ answer, filed in response to Riffim second amended complaint, asserts the affirmative
defense of exhaustion.



administrative authority can refuse to hear theecand the prisoner’s claim can be indefinitely
unexhausted.”Dole, 438 F.3d at 809. Accordingly, “[tjo exinst remedies, a prisoner must file
complaints and appeals in the place and atithe, the prison’s adminisdtive rules require.”
Pozo v. McCaughtry286 F.3d 1022, 1025 (7th Cir. 2002). Moreover, there is no futility
exception to PLRA’s exhaustion requirement. Beesz v. Wisconsin Dept. of Correctipf§2
F.3d 532 (7th Cir. 1999Massey v. Helmarl96 F.3d 727 (7th Cir. 2000). “[l]f a prison has an
internal administrative grievance system through which a prisiameseek to correct a problem,
then the prisoner must utilize that administratsystem before filing a claim. The potential
effectiveness of an administrative response bearglationship to the stabry requirement that
prisoners first attempt tobtain relief through admisirative procedures.’'Massey 196 F.3d at
733. In short, “[e]xhaustion is reilged even if the prisoner believdis efforts in securing relief
will be futile or if the administrative authoyithas no power to grant the requested relief.”
Obriecht v. Raemisc¢tb17 F.3d 489, 492 (7th Cir. 2008) (citations omitted).

The PLRA obliges a prisoner who wishestonplain about prison conditions to forestall
the filing of a lawsuit “until sah administrative remedies asaavailable are exhausted.” 42
U.S.C. 8§ 1997e(a) (emphasis added); see Riscardo v. Rausc¢iB875 F.3d 521, 524 (7th Cir.
2004) (failure to follow state ruteabout the time andntent of grievances “means failure to use
(and thus to exhaust) available remedigg€phasis added). While the case law on what
constitutes “availability” is not well develope,is clear that a plaintiff's claims will not be
dismissed if “prison employees do not respona tproperly filed grievance or otherwise use
affirmative misconduct to preveat prisoner from exhausting.Dole, 438 F.3d at 809-10; see

alsoLewis v. Washingtqr800 F.3d 829, 833 (7th Cir. 2002).



In the instant case, therpas agree that on July 11, July 13, and July 23, 2008, Plaintiff
filed grievances retad to his colostomy and his requeshtoe it reversed. Plaintiff's July 13,
2008 and July 23, 2008 grievancesevgiven to Plaintiff's “CRW” (social worker) on August
19, 2008, and were assigned control numberX08509. Defs.” SOF § 35. Plaintiff was
provided with a shared response to 08 X 1509 on August 22, 2008t § 36. Before Plaintiff
appealed the August 22, 2008 decision,chexmenced this suit by filing pro secomplaint.
Plaintiff then appealed the initigrievance determination aftalifig suit in federal court.

The record clearly demonstratisait Plaintiff filed the instant suit before he appealed the
CCJ’s denial of his grievance. Defendants strasghe case law does, that the PLRA requires
that “no action shall bbroughtwith respect to prison cortdins under 42 U.S.C. § 1983 * * *
until such administrative remedies as available are exhausted.” (Emphasis added);RPeealso
v. Wisconsin Dept. of Correctiond82 F.3d 532, 534-35 (7th Cir. 1999). As noted by the
Seventh Circuit inPerez “Section 1997e(a) does not sayatthexhaustion of administrative
remedies is required before a case may be decided. It says, rathgn]dhattion shall be
brought with respect to prison conditions * * tintil such administrative remedies as are
available are exhausted.’ld. at 535 (emphasis in original)Congress could have written a
statute making exhaustion a precondition to judgmieut it did not. The actual statute makes
exhaustion a precondition wuit” Id. (emphasis in original) (noting that “court must not
proceed to render a substantive decision itritas first considered § 1997¢e(a)”).

The exhaustion requirement of the PLRA hasrbinterpreted strictly, to require inmates
to take advantage of the full scope of grievapoocedures made available before commencing
legal action. IBooth v. Churner532 U.S. 731 (2001), the Supre@eurt provided that as long

as the administrative authority can take sont@mdn response to the igvance, even if that



action is not what was requested by the inmtten the exhaustion requirement has not been
met. Id. at 741. Additionally, “[e]Jven when the prisargeeks relief not available in grievance
proceedings, notably monetary damages, exhaustion is a prerequisite tdPsuief v. Nussle
534 U.S. 516, 524 (2002). In this case, Plaintiff ehtwsfile suit before appealing the denial of
his grievance. Because Plaintiff had not ugdee surgery at the time that he filed suit,
Defendants are correct in asserting that thacexelief Plaintiff soughtremained available
through the CCJ grievance preseand thus the exhaustioqueéement was not met.

Plaintiff claims that the PLRA exhaustion requirement has been met because the
colostomy reversal surgery has taken place and thus exhaustion would be futile (as there are no
more administrative remedies avaikto Plaintiff). To suppoittis argument, Platiff relies on
Thornton v. Snyderd28 F.3d 690 (7th Cir. 2005). IFhornton an inmate brought a § 1983
action against prison officials, claiming his intolerable cell conditions constituted cruel and
unusual punishment in violation of the Eight Ardarent. The court founthat the plaintiff had
met the exhaustion requirement. Although the pFaidid not appeal the denial of his grievance
before filing suit, because the cell conditionsl leeen improved before suit was filed, he had
already received the requestetiefe so appeal was unnecessaiyg. at 692. But inThornton,
because the cell conditions had been improvede thvere no available remedies remaining at
the time the plaintiff filed suit. In contraghere, Plaintiff had noteceived his colostomy
reversal surgery at the time that he filed santgl thus there were available remedies that could
be requested through the adminiBu& appeals process. See alwrd v. Johnson362 F.3d
395, 398-400 (7th Cir. 2004) (nog that administrative remedies have not been exhausted

unless the inmate has given the processhance to work and followed through with

10



administrative appeals). Consequently, Plaintiéése must be dismissed for failure to exhaust
his administrative remedies.

Notwithstanding that result, ippaears that, with the considelalassistance of appointed
pro bonocounsel, Plaintiff has obtained a significaneanure of the relief that he requested at
the time that he commenced this litigation. Riéfis counsel entered aappearance in the case
shortly after Plaintiff filed his complaint and wked diligently to achieve — less than four
months into the pendency of this lawsuit andt jtive months after RBIntiff filed his first
grievance with the Department Gbrrections — the colostomy resgal that Plaintiff sought. In
fact, Defendant Dunlap recomnasd Plaintiff for elective colostomy reversal surgery the first
time she examined him and subsequently ¥edld up on this recommendation to ensure that
Plaintiff underwent colostomy reversalThus, the total time thalapsed between the first time
that Defendant Dunlap examined and referrealnff for colostomy reversal surgery in May
2008 and the surgery in December 2008 was seven nforfthat is substantially less time than
the average year-long period most patients @it colostomy reversal surgery at Stroger
Hospital’ Def. Ex. 4, Deposition of Dr. Jose Cioitr; p. 44, lines 11-23. Rhermore, Plaintiff

was referred for the surgery pritw filing any grievances. Thus, while Plaintiff's failure to

® Following Plaintiff's June 23, 2008 examination Dgfendant Dunlap, Defendachecked with Stroger
Hospital to ensure that Plaintiff was on the scheduté, found that Plaintiff had been seen by Stroger’'s
colorectal department several times in preparation foptbcedure. Def. Ex. 2, p. 53, lines 21-24, p. 54,
lines 1-3, 7-12.

® Plaintiff has never been treated by the reigirDefendants in this case—Drs. Rodriguez, Ting,
Couture, and Hart were sued because thexedesuccessively as Cermak’s medical directors.

" Dr. Cintron, Stroger Hospital's Rule 30(b)(6) witness, testified that there is “a list of individuals that
need operative procedures” and the list consistalofost all elective operative procedures, and they're
either benign anorectal cases,” or, as with Plaintiff, “stoma closutdst f 22-23. The waiting list is

for the entire Department, not just Cermak patieatsl, no one at Cermak has the ability to prioritize the
Department’s list.
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exhaust bars him from receiving monetary dgesa the suit does not appear to have been
brought for naught.
V.  Conclusion

For the forgoing reasons, the Court gsaDefendants’ motion for summary judgment

[84]. Judgment is enterad favor of Defendants and aigst Plaintiff Starks.

Dated: August 23, 2011

RobertM. Dow, Jr.
UnitedState<District Judge
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