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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

STEVENA. COLLIER,
Haintiff,
CASENO. 08-cv-5645

V.

CITY OF CHICAGO, et al., Judge Robert M. Dow, Jr.

N~ T o N

Defendants.

MEMORANDUM OPINION AND ORDER

Before the Court is Defendant City of Chyoés (“the City”) motionto dismiss [41] for
failure to state a claim upon whicelief can be granted. See Fed. R. Civ. P. 12(b)(6). For the
reasons set forth below, the motion to dismiss [41] is denied.

l. Background

Plaintiff, Steven A. Collier (“Collier”),filed this lawsuit instate court on August 28,
2008 [see 1]. The City subsequently removed the suit to this Court, and Collier subsequently
amended his complaint [29]. The amended complaames the City as well as two individual
defendants who have not filed motions to dssw-John Zander (*Zander”) and Maureen Egan
(“Egan”).

According to Collier, whose well-pleaded fadtadegations the Court accepts as true at
the motion to dismiss phasBdrnes v. Briley 420 F.3d 673, 677 (7th Cir. 2005)), he began
working for the City in 1994. Compl. 1 9. Mastently he worked in the Department of Water
Management and held thddiof Hoisting Engineerld. Then he got sick. On August 21, 2006,
Collier became ill while at work. After following ¢hpertinent City rules, Collier left work with

the approval of his employer. During thexneveek, he was admitted to a hospital and
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diagnosed with multiple sclerosidd. 1 10-12. Also during thageriod, Collierkept the City
apprised of his goings on, notifying th&yCof the multiple sclerosis diagnosikl. T 13.

A week after he became ill at work, on dust 28, Collier made numerous telephone
calls, including one to Zander, letting the Ciiyow that he would not be available for work.
Compl. 7 14-15. Two days later, Collier svaeadmitted to a hospital for treatment of
complications from multiple sclerosidd. { 16. Then, on September 1, Collier submitted to the
City instructions (apparently from his dogto which included a return-to-work date of
September 18Id. | 17.

But September 18 never came, or more accurately Collier was not afforded an
opportunity to return to work: oBeptember 13, the City fired Cdalti stating in a letter that
Collier had been absent for more than fiveydavithout notifying the City. Compl. T 18.
Subsequent discussions, in which Collier ttiednform the City &out the numerous telephone
calls that he had made and abthé doctor’'s return-to-work letteproved fruitless. The City
reaffirmed its decision to fire Collierld. 7 19-22. On October 10, Collier filed a charge of
discrimination with the lllinois Dgartment of Human Rights @HS”), and about a month later,
Collier filed a grievance with thCity through his union locald. 1 23-25.

Collier's complaint comprises seven countount | alleges wrongful termination
against all DefendantsCount Ill (there is no Gunt Il) alleges defamatioper seon the theory
that the wrongful firing was a calculated misegentation about Collis integrity and work
record; that Count names only Defendants Egjach Zander. Count IV alleges defamatpmar
guodon the theory that therongful firing would leada reasonable person to believe that Collier
was incompetent; the Count names only Ddénts Egan and Zander. Count V alleges

intentional infliction of emotional distress ftirte “callous and uncaring” termination of Collier's



employment; the count names only Defendants EgahZander. Count VII (there is no Count
VI) names all Defendants and alleges that the @ijated the Americans with Disabilities Act
(“ADA”) when it refused to provide reasonaldecommodation for Collier’'s “medical situation
cancer treatment [sic].” Count VIII allegesatiDefendants Egan and Zander committed fraud
when they fired Collier. Count IX allegdgbat Defendants Egan and Zander engaged in a
conspiracy to wrongfully terminate Collier's eropment. Collier seeks lost wages, interest,
reinstatement, punitive damageaesd attorneys fees and costs.
Il. The City’s Motion

The City’'s motion seeks to dismiss Collieemplaint in its entirety. That is not
possible, as the City brought the motion only ohdbeof itself, and the City is named in only
two of the seven counts. In pedint part, the City arggethat (1) Plaintiff failed to plead that he
exhausted his administrative remedies, (2) Plaintiff is not permitted to sue Egan and Zander
under the ADA, (3) Zander and Egan cannot be suneter Count | in their official capacity; (4)
all of Collier's state law claims are time barred; and (5) Collier's request for punitive damages
under the ADA should be stricken because the &itpnmune from such damages by statute and
because Zander and Egan cannot be sued at all under the ADA.
lll.  Legal Standard

A motion to dismiss pursuant to Federall®kRwf Civil Procedure 12(b)(6) tests the
sufficiency of the complaint, nahe merits of the case. S@éson v. City of Chicag®10 F.2d
1510, 1520 (7th Cir. 1990). In analyzing a motiordiemiss, the factual universe generally is
defined by the Plaintiff's complain the Court accepts as tradl of the well-pleaded facts
alleged by the Plaintiff andlaleasonable inference thatnche drawn therefrom. S&arnes v.

Briley, 420 F.3d 673, 677 (7th Cir. 2005).



To survive a Rule 12(b)(6) motion to dismiss, the complaint first must comply with Rule
8(a) by providing “a short andaih statement of the claim showititat the pleader is entitled to
relief” (Fed. R. Civ. P. 8(a)(2)), such that thefendant is given “fainotice of what the * * *
claim is and the grounds upon which it rest&ell Atl. Corp. v.Twombly 550 U.S. 544, 555
(2007) (quotingConley v. Gibson355 U.S. 41, 47 (1957)).

Second, the factual allegations in the complenast be sufficient to raise the possibility
of relief above the “speculative level,” assumthgt all of the allegations in the complaint are
true. E.E.O.C. v. Concentra Health Svcs., |96 F.3d 773, 776 (7th Cir. 2007) (quoting
Twombly 550 U.S. at 555). “[O]nce a claim has bstated adequately, it may be supported by
showing any set of facts consistent with the allegations in the compldawoinbly 550 U.S. at
563. The pleading principles thRvomblyclarified, like the Federal Res of Civil Procedure in
general, apply “in all civil actions.” Fed. R. Civ. P.Ashcroft v. Igbal 129 S. Ct. 1937, 1953
(2009).

IV.  Analysis

At the outset, and as noted above (sepra Part Il), the Court does not consider
arguments related to Zander and Egan. Theamdt dismiss was notléd on behalf of them
and indeed no attorney has filed an appearandbedsnbehalf. Thus the Court considers only
those counts and arguments that pertain to the 0’ hose arguments are that (1) under Count
VII, the ADA claim, the motion to dismiss must geanted because Collier failed to plead that
he exhausted his administrative remedies @)dCount I, the state law wrongful termination

claim, is time-barred.



A. Exhaustion

Failure to exhaust administrative remediesam ADA case is an affirmative defense.
Salas v. Wisc. Dept. of Correctiord93 F.3d 913, 921 (7th Cir. 200FA plaintiff's failure to
exhaust administrative remedies is an affirmatlefense, which is the defendant’s burden to
prove.”). Normally, it is inappropriate tgrant a motion to dismiss based on a defendant’s
affirmative defense, unless a plafhpleads itself out of court. See,g, U.S. Gypsum Co. v.
Ind. Gas Co., In¢.350 F.3d 623, 626 (7th Cir. 20037 litigant may plead itself out of court by
alleging (and thus admitting) the ingredients of a defense”). One example of this is where a
plaintiff's complaint reveals that is “hopelessly time-barred.Cancer Found., Inc. v. Cerberus
Capital Mgmt., LR 559 F.3d 671, 675 (7th Cir. 2009) (diissal appropriate where the hopeless
nature of the matter is “clearoin the face of the amended complaint”). In this case, Collier
pleaded that he filed a charge with IDHS. Carfi@23. Such charges are shared with the EEOC
pursuant to a work sharing agreement between the agencies, and consequently a plaintiff need
not file charges with both agencekl.; see alsMarlowe v. Bottarelli 938 F.2d 807, 809, 814
(7th Cir. 1991) (“self-executing” work sharagreement between IDHS and the U.S. Equal
Employment Opportunity Commission). ThetyC however, contends that Collier neither
pleaded that he received a rightsue letter nor pleaded that fied his complaint within 90
days of receiving such a letter.

That argument is hardly a silver bullet. eTRederal Rules of Civil Procedure establish a
notice-pleading systemShah v. Inter-Continental Hotel Chi. Operating Corpl4 F.3d 278,
282 (7th Cir. 2002) (“The plaintiff is not requirdd plead facts or legaheories or cases or
statutes, but merely to describes claim briefly and simply.”). Consistent with that system,

whose standards the Seventh Girdave “emphasized repeatedhyit.j, a plaintiff need not



plead that he or she exhausted adstiative remedies before filing suitGraham v. United
Parcel Svg.519 F. Supp. 2d 801, 807 (N.D. Ill. 2007) (AlzAse). Therefore, the City’s motion
to dismiss Count VIl is denied.

B. Wrongful Termination

Likewise, it would be inappropriate to dissithe claim for wrongful termination at this
time. Collier's complaint says that he received a letter in September 2006, which told him that
he was fired, and the complaint further indicatest tBollier resorted to a grievance process.
Compl. § 24. The details of the grievancecpss are not discussed in the complaint, which
among other things does not say when the gnexgrocess concludedihe complaint states
only that the city denied the grievance aftmvember 1, 2006, “[o]n a date uncertaihd. | 25.
Further complicating the matter is that thereesppo be multiple bases for bringing a “wrongful
termination” action under lllinois law and thety’s motion to dismiss does not hold Collier's
feet to the fire on what his theory is, nor ddes City’s motion address when the cause of action
for Collier’s claim began to accrue. The answer to that question may not be obvious and may
implicate disputed factual issues. See George L. BiMhen Statute of Limitations Commences
to Run as to Causes Attion for Wrongful Dischargel9 A.L.R.5th 4391994) (surveying the
case law on wrongful discharge among the states and observing that “determining when the

limitations period commences may be a difficult probler&ficksen v. Vill. of Willow Springs

! Plaintiff's response brief is at odds with his compliain this point, suggesting that Plaintiff did not file

a charge with the EEOC. The Court does not construe the discrepancy as a judicial admission, although if
the representation in the response brief is accurate then it may provide fertile ground for summary
judgment under Federal Rule of Civil Procedure F&r that reason, it is unnecessary to take up the
City’s punitive damages argument at this time.e Tme statute cited by the City does not support its
argument, the City has presented no meaningful arguomethie question, and the issue is the subject of a
split in authority among the courts. Seee v. County of Centre, P242 F.3d 437, 454 (3d Cir. 2001)
(collecting cases). The City may renew its punitdanages argument at a subsequent point in the
litigation, should the case proceed to a point at which it becomes necessary to do so.
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660 N.E.2d 62, 66-67 (lll. App. Ct. 199%)0ting, in an employmerdontext, that determining
when a person should have known ofihjary is a question of fact).

There does not appear to be a standalone, lllinois state-law tort of “wrongful
termination.” Rather, wrongful tmination as the term has been used in various lllinois cases,
may relate to more than one legal theory. &ample, it may refer toontracts (see generally,
e.g, Evans v. Gurnee Inns, Inc645 N.E.2d 556 (Ill. App. Ct1994)), retaliatory discharge
(Turner v. Memorial Med. Cente®11 N.E.2d 369, 374-75 (2009w(fongful discharge”)), or
discriminatory dischargdd.). Butcf. Klinker v. County of Du Page&70 N.E.2d 734, 737 (lll.
App. Ct. 2002) (referring to, wabut discussing the camirs of, a “wrongful termination” claim
that the court declined to consider becaiseas waived). If Collier was operating under a
collective bargaining agreement (“CBA”) and rast an at-will employee, then the CBA might
say when Collier’s termination became final. niore than one case, the lllinois Appellate Court
has intimated that the statute of limitatidios a claim brought pursuant to a CBA would not
begin to run until the grievance process was finishédlenka v. City of Chiagdb04 N.E.2d
843, 847 (lll. App. Ct. 1987); see alkoecek v. Bd. of Police Comm’rs of La Grange R&#6
N.E.2d 1314, 1320 (lll. App. Ct. 1995) (ruling that the statute oftditions on a wrongful
discharge claim had been runnidgring an administrative reviewecause that review “had
nothing to do with her * * *wrongful discharge claim[]”).

Without more information, information which is neither contained in Collier's complaint
nor clarified by the parties’ briefs, the Court declines to attempt to fix in time the point at which
the statute of limitations began to run. Agaunder the Federal Rules of Civil Procedure,
Collier only had to let the City know what conduat ity engaged in th&ollier believes to be

actionable. He did not have to inform the Gifyhis legal theories, and it is the City’s job to



establish its affirmative defenseShah 314 F.3d at 282. Although it may appear that Collier's
action is time barred, there are embedded issu@sh are unaddressed by the parties and which
may implicate evidentiary matergakxtrinsic to the pleadings. Things may appear a bit bleak,
but it is not obvious thathe matter is “hopeless'Cerberus 559 F.3d at 675) for Collier.
Therefore, the Court denies the Gtynotion to dismiss Count | of Collier's complaint.

V. Conclusion

For the foregoing reasons, the Citystion to dismiss [41] is denied.

Dated: February 4, 2010

RobertM. Dow, Jr.
UnitedState<District Judge



