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UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

TANYA AMMONS,
Plaintiff,

V. JudgeloanB. Gottschall
METROPOLITAN WATER
RECLAMATION DISTRICT OF
GREATERCHICAGO,

Case No. 08 C 5663

Defendant.

MEMORANDUM OPINION & ORDER

Plaintiff Tanya Ammons filed suit undehe Americans with Disabilities Act
(“ADA”), 42 U.S.C. 8§ 1210%et seq, claiming that her employer, the Metropolitan Water
Reclamation District of Greater Chicadgtihe MWRD”), failed to accommodate her
disability. The court entered summandgment in favor of the MWRD on March 1,
2012, holding that Ammons failed to raise apdie of material fact as to whether she
was a “qualified individualwith a disability” under teB ADA because she had not
presented evidence that she could perforen éksential functionsf the positions to
which she sought to beeassigned. Ammons now movéee court to reconsider that
decision pursuant to Federal Rule of Civil Procedure 59(e).

|.LEGAL STANDARD

Motions to alter oamend a judgment serve a limitihction. A court may grant

a Rule 59(e) motion if the movant presentswly discovered evidence or “points to

evidence in the record thatearly establishes a manifestror or law or fact.” In re
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Prince 85 F.3d 314, 324 (7th €£i1996). The parties mpanot introduce evidence
previously available but unused in the pnowoceeding or tender new legal theorié¢d.
The Seventh Circuit has explained that a “ifest error” occurs when “the [c]ourt has
patently misunderstood a party, or has made a decision outside\besarial issues
presented to the [c]ourt by the parties,hass made an error not of reasoning but of
apprehension.”Bank of Waunakee v. Rochester Cheese Sales90&F.2d 1185, 1191
(7th Cir. 1990);see also Oto v. Metro. Life Ins. C@24 F.3d 601, 606 (7th Cir. 2000)
(describing “manifest erroras a “wholesale disregard, sapplication, or failure to
recognize controlling precedent”). A motion rieconsider may bappropriate if there
has been “a controlling or significant changehe law or facts since the submission of
the issue to the [c]ourt.Bank of Waunake®06 F.2d at 1191.

Under Federal Rule of Civil Procedusé(c), summary judgment is proper only
“if the pleadings, depositionanswers to interrogatories, and admissions on file, together
with the affidavits, if any, show that therenie genuine issue as to any material fact and
that the moving party is entitled to a judgmentasatter of law.” Fed. R. Civ. P. 56(c).
A genuine issue exists if there is evidencdhmnbasis of which thjury could reasonably
find for the nonmoving partyAnderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986).
Summary judgment may be tened against the non-moving party if it is unable to
“establish the existence of an element essetatigis] case . . . on which [it] will bear the
burden of proof at trial."Celotex Corp. v. Catretd77 U.S. 317, 322 (1986).

I1. BACKGROUND
The court’s order of March 1, 2012, expisithe background of Ammons’s case.

(SeeMem. Op. & Order Mar. 1, 2012, ECF Nb60.) To summarize briefly, Ammons









the MWRD’s claim that working near platfas and tanks was assential function of
the position. Thus, the court held tredsigning Ammons tohe centrifuge position
would have forced the MWRD to eliminate ooremore of the position’s principal duties.
Ammons now argues that a dispuf fact does exist as to whether the centrifuge position
required work around tanks or platforms.

Factors to consider in determining whetheduty is an “essential function” under
the ADA include the job description, the emnpr’'s opinion, the amount of time spent
performing the function, the consequencesaifrequiring it, and & and current work
experience.See Ammons v. Aramark Uniform Servs.,, 1868 F.3d 809, 818 (7th Cir.
2004). Ammons claims that, in its summary judgment opinion, the court overlooked the
deposition testimony of Al Nichols, the MRD’s Assistant Chief Operating Engineer,
concerning the centrifuge positi. She further argues thatthourt should have struck
Nichols’s affidavit because it was incorteist with his deposition testimony.

Nichols stated in his affavit that walking around ks and platforms was an
unavoidable aspect of the centrifuge positidescribing platforms as “areas of higher
elevation where a person could potentially leagr and fall.” Ammons argues that this
assertion is belied by Nichols’s depositiorntitesny, in which Nichols stated that he did
not directly supervis the centrifuge pason, did not know any wder had ever fallen
from a platform in the centrifuge facilitgid not know what work was performed in the
facility during the second and third shifemd did not watch the centrifuge maintenance
worker every day. He aldestified that maintenance vkers’ job duties depended on

what their direct supeisors told them to do.



None of these statements, however, undermines the court’s conclusion that the
centrifuge position required working around fdams, or establishes that Nichols’s
deposition testimony was so inconsistent with affidavit that the court should have
stricken the affidavit.See Buckner v. Sam’s Club, Ing5 F.3d 290, 292 (7th Cir. 1996)
(“[T]he law of this circuit does not permit anbato create an issue of fact by submitting
an affidavit whose conclusions contraddgposition or sworn testimony.”). Nichols
identified various work platforms in his deposition testimony. He explained that the
centrifuge facility is made up several levelhich are connected by ramps and elevated
walkways, and that crossing these “paths” was required to sweep, mop, and
otherwise clean the facility. S€ePl.’s Mot. to Reconsider Ex. B (Nichols Dep.) 74-77,
79-80, ECF No. 169.) Thus, Nichols’s pibsition testimony does not contradict
statements in his affidavit that the centrifygsition involved working around platforms.
Nor does the fact that Nichols was not the disaipervisor of theentrifuge laborer and
did not watch the maintenance work every daglermine the court’s oalusion as to the
essential functions of the position. Nichoéstified that he inspected the facility and
could tell what work had been dotweclean and maintain itId; at 161-62.)

The court’s prior opinion ab relied on théact that Osoth Jamjun, the MWRD’s
Chief of Maintenance and Operations, ethin a Marb 2, 2007, memorandum that the
centrifuge position required climbing in gout of tanks and walking around tanks and
platforms. Ammons argues that the dtaureliance on the memorandum was improper
because Jamjun testified during his depmsi that he had not seen the centrifuge

maintenance worker at work, did not knavihether Ammons had worked in or around



tanks or platforms, did not know what typé work Ammons did, and did not have
supervisory authority over Ammons.

The fact that Jamjun did not have spiedknowledge of these duties because he
was not a direct supervisor of the centrifugaintenance worker af Ammons herself
does not directly contradidhe statements he made in the memorandum, nor does it
undermine the court’'s conclusion thate ttMWRD viewed work around tanks and
platforms as essential to the centrifugeifpms. The MWRD’s opinion is one factor the
court must consider in determining what #ssential functions of the centrifuge position
were. Sedmmons368 F.3d at 818. Ammons pointsrtothing in Jamjun’s deposition
testimony that creates an issue of factt@swvhether the MWRD’s claim about the
essential functions of the position was pretextual.

Ammons further argues thtte deposition testimonies other individuals in the
Maintenance and Operations Departmerthat Calumet plant give lie to the MWRD’s
assertions about the essentiaictions of the centrifuge pii®n. She points out that the
primary duties of the centrifuge position mecleaning, taking samples, and taking
machinery readings, and that Ernest Dmi,ethe MWRD’s former Safety Coordinator
for the plant, testified that the centrifugesition did not require work “in tanks.” She
further notes that the position involved cleanbf floors, pits, andrainage areas, that a
worker could access the lower level of thellfgcby stairs, and that various power tools
were not required to perform the job. Neshe argues that Celeste Hamer, Ammon’s
immediate supervisor, testified at deposition that all maintenance workers did not do the
same work on a given day. Finally, Arans argues that the MWRD never had an

official position as to what constituted a “platform.”



But even if all of these points are trubis evidence does not create a disputed
guestion of fact as to whether work arountksaand platforms (as opposed to “in tanks”)
was required of the centrifuge position. Tdedinition of “platform” used by the MWRD
in this case was adopted from the deposition of Ammons’s psychiatrist, who described a
platform as an elevated area “where aspe could potentially lean over and fall.”
(Defs.” Rule 56.1(a)(3) Stateant of Facts Ex. 15 (Herman Dep.) 142:5-18, ECF No. 71-
16.) Ammons does not point to any evideneethe record to refute the MWRD’s
assertion that the centrifuge employee neddedork around platforms and tanks as an
essential function of the job. Thus, shas not shown that the court committed a
manifest error by misapprehending the $aat concluding that Ammons could not
perform the essential functions of the centrifuge position.

B. The Storeroom Position

The court found that Ammons’s physigcighad restricted her from climbing
ladders and operating power tools, and thi@se were essential functions of the
storeroom position. The MWRD presented evidence that storeroom employees operated
power tools and climbed ladders on a regular basis. The sole maintenance laborer that
worked in the storeroom, William Jones, statedan affidavit that his work regularly
involved climbing ladders and emting power tools and equipmt. Patricia McAllister,
his supervisor, made similar statementén affidavit. The court found that Ammons
offered no evidence rebutting the MWRD’s cortiem that these were essential functions
of the storeroom position. Thus, the court held that—as with the centrifuge position—
assigning Ammons to the storeroom positiaould have forced the MWRD to eliminate

one or more of the position’s principal duties, and would have forced the MWRD to



assign an additional employee to the storeroom to compensate for Ammons’s restrictions.
Seventh Circuit case law suggests that suclaccommodation would be unreasonable.
See Peters v. City of MuastoBll F.3d 835, 845 (7th Cir. 2002) (finding plaintiff's
accommodation request “unreasonable becausgjitires another person to perform an
essential function of [plaintiff's] job”).

Ammons first argues that the court deeked the deposition testimonies of
Patricia McAllister and William Jones conoerg the storeroom position, as well as
Ammons’s motion to strike McAikter's and Jones’s affidaviess inconsistent with their
deposition testimony. Ammons points out tMdAllister stated inher deposition that
the only power tools Jones opted consisted of a forkliftruck, overhead crane, and
motorized pallet stacker. McAllister also stathdt she did not keep records as to what
each maintenance laborer did on a daily bdkeg, not all dutiesvere performed every
day, and that she did not personally knowethler Ammons could do the storeroom job
duties. Meanwhile, Jones stated in his d#jostestimony that heid not use a forklift
truck every day and that his use of the rbead crane varied, and that he used a
stepladder or stepstool to reach the storersbeives. The court does not see how this
testimony is inconsistent with McAllisterand Jones'’s affidavits stating that Jones
operated various power tools and climbed lasider the court’'s conclusion that these
functions were essential to the storeropasition. Whether McAllister knew anything
about Ammons’s limitaons is irrelevant.

Ammons also points to an affidavit of her psychiatrist, Dr. Herman, dated August
26, 2010. In the affidavit, Dr. Herman statkat Ammons could clilm regular stairs and

stationary portable stairs and could operatéorklift, overhead crane, and motorized



pallet stacker. The court, however, previguund that “Dr. Herman’s letters of
February 2, 2007 and February 13, 2007 indicatedditrictions that were in effect at
the time the MWRD filled bdt the centrifuge vacancy atlde storeroom vacancy. Dr.
Herman’s subsequent letters seeking toifglakmmons’s restrictions were all written
when the centrifuge and storeroom positiavere no longer vacant.” (Mem. Op. &
Order Mar. 1, 2012, at 13 n.3.) Ammons ideesifno evidence that the opinions stated
in Dr. Herman’s August 262010, letter were aVable to the MWRD at the time the
storeroom position was available. Theud concludes that its grant of summary
judgment to the MWRD with respect tbhe storeroom position involved no manifest
error.
C. Additional Vacant Positions

In additional to the centrifuge and storeroom positions, Ammons argues that
forty-seven other MWRD positions became vacant and could have been reasonable
accommodations for her. In its March 1, 2012, opinion, the court found that Ammons
admitted in her responses to interrogatories the only positions to which she sought to
be reassigned were the centgé and storeroom positionsld.(at 3-4.) It further found
that Ammons produced no evidence tha¢ stas qualified to perform the essential
functions of any other vacant positions andréiore had not met her burden to survive
summary judgment as to those positiorg. &t 19.)

Ammons now argues that the MWRDoslld have offered her the additional
vacant positions before promoting other employees to fill them. But although Ammons
argues that, by not offering the positionsher, the MWRD failed to engage in an

accommodation process, nothing in her motianrézonsideration suggests that she was
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a “qualified individual with adisability” with respect tany of the positions. Ammons
has the burden at summary judgment bhove that she could perform the essential
functions of the positions to which shegues she should have been reassigkedwica
637 F.3d at 748. The court previously coned that Ammons failed to meet that
burden. The court still has no evidence based on which it could determine whether
Ammons was qualified for the additional positions. Ammons has therefore failed to
show that the court’s previousasion involved a manifest error.
V. CONCLUSION

Because Ammons has failed to presenti@we creating a disputed question of

fact as to whether she is a qualified indial with a disability, the court denies

Ammons’s motion for reconsideration.

ENTER:

K
JOANB. GOTTSCHALL
UnitedStatedDistrict Judge

DATED: October 26, 2012
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