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UNITED STATESDISTRICT COURT
NORTHERN DISTRICST OF ILLINOIS
EASTERN DIVISION

CHARLES BROWN, JEFFREY BURKS, )
ANTONIO COLON, JAMES DEMOSS, )
JAMESON DIXON, CLARK FAULKNER, )
KENNETH GEORGE, LEONARD GREGORY, )
MARSHUN HILL, CEDRIC MUSE, LAROY )
WASHINGTON, DARRELL WILLIAMS, )
CHARLES WOODS, MICHAEL WOODS, and )
MACK LEONARD, on behalf of themselves and ) Case No. 08 C 5908
similarly situated African-American employees, )

) Judge Joan B. Gottschall

)

)

)

)

)

)

)

)

Plaintiffs,
V.

YELLOW TRANSPORTATION, INC., and YRC,
INC.,

Defendants.

MEMORANDUM OPINION & ORDER

The named Plaintiffs (“Plaiifts”) have filed a complaint on behalf of themselves and
other similarly situated African-American empéms (the “putative c&s”) against defendant
freight transportation companies Yellow Trpodgation, Inc. (“Yellow”) and YRC, Inc.
(“YRC”). The Plaintiffs allege that both tendants violated the Civil Rights Act of 1866, 42
U.S.C. 8§ 1981, by creating a racially hostile werk/ironment for African-American employees,
subjecting those employees to disparate treatment, and retaliating against the employees when
they complained about the discriminatory condiitesently at issue is the Plaintiffs’ motion for
an order certifying thigase as a class action. For the reasemndorth belowthe court grants

the Plaintiffs’ motion.
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|. BACKGROUND

Since October 15, 2004, the Plaintiffs claim ttily have suffered racial discrimination
at the hands of Yellow and, later, YRC. Alltbe Plaintiffs and putative class members initially
worked for Yellow or YRC at a distribution faciliipy Chicago Ridge, lllina; when this facility
closed in 2009, some—nbut not all—of the class members were transferred to the YRC facility
located in Chicago Heights, lllinots.

The Plaintiffs allege that Yellow and YRC failed to address recurring complaints
regarding other employees’ radyahostile behavior, iduding turning a blind eye to (1) nooses
repeatedly being displayed at the Chicago Ridgditiaq2) racially hostilegraffiti placed in the
bathrooms, and (3) other employees’ practiceasnfig of racial slurswearing racially hostile
clothing, and exposing racially hdsttattoos. In addion, the Plaintiffs dége that Yellow and
YRC subjected them to disparate treatment on account of their raggdryalia, disciplining
African-Americans more stringently thanmsiarly situated Caucasian employees, and by
promoting less senior Caucasians instead opifor to) promoting African-Americans. Finally,
the Plaintiffs allege that Yellow and YRC retaliated against them and other members of the
putative class for complaining about the hestiork environment and racially disparate
treatment. As a result, the Plaintiffs seek to certify a class consisting of the following

individuals:

! Yellow, together with another freight company named Roadway Express, Inc.

(“Roadway”), began operating as YRC about October 2008. Thus, Yellow operated the
Chicago Ridge location from about October 2@Mtil October 2008; YRC operated the facility
from that point until the facty closed in December of 2009. The Chicago Heights location was
initially operated by Roadway, but by the time @leicago Ridge employees were transferred to
Chicago Heights, the Chicago Heights location was run by YRC.
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All current and former African-Americaemployees employed between October
15, 2004, and the present by YRC, Inc. afelow Transportation, Inc. at their
facility located at 10301 S. Harlem Ay Chicago Ridge, lllinois (“Chicago
Ridge”) and those Chicago Ridge employ&assferred in 2009 to work at the
facility located at 200QLincoln Highway, Chicago Hghts, lllinois (“Chicago
Heights”).
According to the Plaintiffs, this class woudthcompass approximateBb4 people. The court
now turns to whether this putative class iprapriate for cdification under Federal Rule of

Civil Procedure 23.

[l.LEGAL STANDARD

Pursuant to Rule 23, the Plaintiffs bear theden of proving that(1) the class is so
numerous that joinder of all members is impatile; (2) there are quéms of law or fact
common to the class; (3) the claims or defertdethe representative parties are typical of the
claims or defenses of the class; and (4) thwesentative parties wiliairly and adequately
protect the interests of the cladsed. R. Civ. P. 23(a)(1)—(4kisen v. Carlisle & Jacquelj17
U.S. 156, 162-63 (1974).

In addition, the putative class stualso satisfy the prerequisites set forth in Rule 23(b).
Eisen 417 U.S. at 163. To satisfy Rule 23(b)(2) fRlaintiffs must eshdish that “the party
opposing the class has acted or seflito act on grounds that applygelly to the class, so that
final injunctive relief or corrggonding declaratory relief is apypriate respecting the class as a
whole.” Under Rule 23(b)(3), thelaintiffs must show that “quéens of law or fact common to
class members predominate over any questiffiesting only individual members, and that a
class action is superior tohar available methods for fairlgnd efficiently adjudicating the

controversy.” But although the burden rests with the Plaintiffs, the court is reminded that Rule



23 ought to be liberally constrdeso as to favor the maimance of class actions where
appropriate.In re Evanston Nw. Healthcare Corp. Antitrust Litig68 F.R.D. 56, 60 (N.D. Il
2010); see King v. Kansas City Southern Indusl9 F.2d 20, 26 (7th Cir. 1975). Here, the
Plaintiffs argue that the class appropriate for céfication under 23(b)(2)failing that, they
argue that the class could betded under a hybrid approach, #uat the clas would receive
equitable relief under Rule 23(b)(2) and damageder Rule 23(b)(3). Rally, the Plaintiffs
claim that the class could be tied under Rule 23(b)(3) alone.
[1. DISCUSSION

1. Standing

As a preliminary matter, Yellow and YRC sadhat what they call “the Chicago Heights
subclass members” do not have standing to pumsyeclaim. This argument is predicated in
part upon the Defendants’ argument that the Pfisrdctually seek to certify two subclasses: (1)
those current and former African-American@ayees employed fror@ctober 15, 2004 to the
present by YRC and Yellow at th@hicago Ridge location, and ()l of the Chicago Ridge
employees who were transferredthe Chicago Heightlocation in 2009. Imther words, the
Defendants would define their “Chicago Heigsibclass” to include gployees of any race.

As it turns out, starting in 2006 thegial Employment Opportunity Commission and
others filed three lawsuits against YRC ambther of its predecessor companies, Roadway,
alleging racial discrimination dhe Chicago Heights location. The cases were recently resolved
by a consent decree, which provides both monedad, equitable relief to certain employees.
See EEOC v. Roadway Express, ,IiNos. 06 C 4805, 08 C 555Bandy v. Roadway Express,

Inc., No. 10 C 5304 (N.D. Ill. Jan. 12, 2011) (“Cons@&ecree”). As a result, the Defendants



claim that members of the “Chiga Heights subclass” no longendgastanding to maintain this
action.

Because standing is an antecedent legal issue, the court must address this question before
proceeding to the Rule 23 analysi&rreola v. Godinez546 F.3d 788, 794 (7th Cir. 2008ge
Sherman ex rel. Sherman v. Ko@23 F.3d 501, 506-07 (7th Cir. 2010). The court first notes
that it is unpersuaded by Yellow and YRC's défon of the “Chicago Heights subclass.” The
Plaintiffs have made it unequivocally clear that thess they seek to certify consists solely of
those African-American employees who irigfaworked at the Chicago Ridge locati@nd
certain of those same employeg® were later transfieed to Chicago Heights.

Moreover, “standing and entitlement to eéliare not the same thing. Standing is a
prerequisite tdiling suit, while the underlying merits ad claim (and the laws governing its
resolution) determine whether the plaintifiistitied to relief’ Arreola, 546 F.3d at 795. In this
case, the redress sought by the Plaintiffs empasses a number of alleged discriminatory
practices dating back to Yelloss’2004 operation of the ChicaBidge location. These practices
are not—indeed, they could nbe—addressed in a conseatdcree covering Roadway and
YRC'’s operation of the Chicago Heights facilityn addition, the putative class is not identical
to the class of persons covered by the consent decree. For instance, the settlement classes
described in the consent decree are limited to particular African-American employees: those
holding the position of dockworker, switcher, f@nitor positions inluding seniority list,

percenter, and casual positiorSeeConsent Decree at 4-5, ECF Nd.8-5. And while some of

2 See, e.g.Pls.” Mem. In Supp. of Mot. for Class @i&cation at 2 (“The named Plaintiffs

and the class they seek to represent are rduared former African-American employees who
worked at Defendants’ Chicago Ridge locatairsome point between October 15, 2004, and the
present.”).



the equitable relief described in the conserrele applies to all Afdan-American employees,
see id.at 7, this is not universally true. For imste, the consent decree requires that a monitor
be appointed “to oversee the implemewiatidy YRC of the terms of [the] Decreeaq: at 22, but
this monitor’'s scope of dutié'pertains only to dockworkers, swehers, and janitors at YRC'’s
[Chicago Heights] location,id. at 23. Here, by contrast,ettputative class would encompass
“[a]ll current and former African-American gtoyees” who were employed at Chicago Ridge
since October 15, 2004.

To have standing, a plaintiff need only allegat the “has suffered an injury in fact which
is fairly traceable to the cHahged action of the defendant dickly . . . to be redressed by a
favorable decision.” Arreola, 546 F.3d at 795. There is no ques that the putative class
satisfies this standdr And even if a plaintiff “may no longer leatitled to all ypes of relief that
he requested, the law doest preclude a plaintiff from filinguit simply because some forms of
relief may be unavailable, or indeed becauseeénretid he cannot prove that he is entitled to any
relief.” Id. Thus, the court declines tarve out those portig of the Plaintiffs’ claims that may
not ultimately entitle them to reliefSee id(“When deciding questionaf standing, courts must
look at the case as a whole, rather than pghkipart its various coponents to separate the
claims for which the plaintiff wilbe entitled to relief from thesfor which he will not.”). The
putative class has standing to maintain a claisrad certification isotherwise appropriate

under Rule 23, which is all that shoudd decided at this point in time.



2. Rule 23(a)
a) Numerosity

To obtain class certification, the Plaifs must show numrosity, commonality,
typicality, and adequacy of representatiddiegel v. Shell Oil Cp612 F.3d 932, 935 (7th Cir.
2010). In this case, the Plaintiffs mades usf the Defendants’ own employee information
system to winnow down the list of putative sdamembers and have arrived at the reasonable
estimate of about 354 individuals. While Y@&lland YRC argue that their “Chicago Heights
subclass” does not satisfy the nuosty requirement, as detailed above, the court rejects this
attempt to redefine the class, and Yellow and YRC appear to agree that the class as presently
defined is sufficiently numerous. Thuke Plaintiffs’ good-faith estimate sufficeSee Marcial
v. Coronet Ins. Co880 F.2d 954, 957 (7th Cir. 1989) (plaintiffs need not specify the exact
number of people in the class, but may not miyconclusory allegations or speculation as to
class size)Radmanovich v. Combined Ins. Co. of AgL6 F.R.D. 424, 431 (N.D. Ill. 2003)
(while an exact number is notgy@red, a plaintiff is “required tprovide a good faith estimate of
the size of the class”). The court finds that ttumerosity requirement is satisfied because it
would be impracticable to join more thanO3thdividuals or to relitigate the § 1981 claims
hundreds of timesSee Radmanovic®16 F.R.D. at 431.

b) The Effect of Supervisors in the Class

The court next must determine whether ¢hare common questions of law or fact
amongst the putative class, whether the claims afghsies of the Plaintiffs are typical of those
in the class, and whether the Plaintiffs’ ceehand the named Plaintiffs themselves will

adequately protect the interestf the class. These inges are often interrelatedee, e.g.



Rosario v. Livaditis963 F.2d 1013, 1018 (7th Cir. 1992), but herparticular there is one issue
that stands out: whether a class defined ¢tuge “all African-American employees”—i.e., both
supervisors and non-supervisors—is approprfatecertification given that the complained-
about conduct was undertakdry supervisors and non-supenwis alike. Making matters
somewhat more complicated, one of the named#ifai Mr. Gregory, held a supervisory role,
raising the question as to whether his claimgygeal and whether his role creates a conflict of
interest so as to render him an inadeégueapresentative under Rule 23(a)(4).

In some cases, the inclusion of supervisors @sgbdhe class when they are also part of
the problem renders class certification inappmpti This is because in many discrimination
class action suits, the plaintiffs’ allegationsds solely upon decisisnrelating to individual
class members: hiring, promotion, discipline, ar like. In those cases, a supervisor may have
an actual conflict of interestith the rest of the classSee, e.g.Randall v. Rolls Royce Corp--
F.3d ---, 2011 WL 1163882 (7th Cir. 2011). For instanc&®andall the Seventh Circuit found
that the named plaintiffs—both supervisors—coutd adequately repredetine interests of the
class, because the plaintiffs sought recoveryeuidtle VII and the Equal Pay Act. The court
noted that these plaintiffs had an untenable conflict of interest, because as supervisors, they had
authority over compensation and could manufacture evidence of discriminggeridat *5.

However, there is nper serule; instead, “[tjhe questiowhether employees at different
levels of the internal hierarchy have potemfiatonflicting interests is context-specific and
depends upon the particulaaiths alleged in a case 3taton v. Boeing Cp327 F.3d 938, 958-
59 (9th Cir. 2003). Here, the nature of thenduct alleged largely alleviates any concern.

Although the Plaintiffs have detaileinstances of disparate treatment, they have also made it



clear that those incidents arecounted only to suppiotheir hostile work environment claims—
claims that are further supported &ljegations of public, frequefigonduct, including a number

of noose hangings “in highly visie places”; an incident inwahg hanging stuffed monkeys
from a ceiling; racially hostile gffiti placed in the bathrooms, wadooms, and on the outside of
trailers; the open display of racially hostile ¢at$, clothing, and symbols; and the broadcasting
of racially disparaging termever the company radio. Givdhe particulars of the conduct
alleged, the inclusion of both supervisor amah-supervisor employees in the class does not
destroy commonality, typicality, or adequac$ee Smith v. Nike Retail Servs., 1234 F.R.D.
648, 661 (N.D. Ill. 2006) (“Here the strength oethommon injury and interest shared by the
named plaintiffs and class members—the heansed by an allegedly hostile work environment
and the interest in eliminating that envircem—plainly overrides anpotential conflicts.”);
Radmanovich v. Combined Ins. Co. of AB16 F.R.D. 424, 434 (N.D. Ill. 2003) (noting that
“courts have certifid classes that includdxmbth supervisory and nonsupervisory personnel where
all employees share the same interests andredftee same injuries” and going on to find that
the plaintiff adequately represented the interests of the cldsffierson v. Windy City
Maintenance, In¢.No. 96 C 7686, 1998 WL 474115, at *8-9 (N.D. Ill. Aug. 4, 1998)
(recognizing that there may be a “general tension between a supervisor who initiates and may
implement discipline and those who may be thecij of the discipline,but finding that “any
such tension is overcome by the supervisgéssonal interest in eliminating the alleged
discrimination as to herself"see also Palmer v. Combined Ins. Co. of An. 02 C 1764, 2003

WL 466065, *2-3 (N.D. lll. Feb. 24, 2003). The cbatso notes that if an actual conflict of

3 SeePls.” Mem. In Support of Mot. for Class @iéication at 9 (citing multiple plaintiffs’

deposition testimony that racially chargedffjti occurred at least once per week).

9



interest appears down the rodabe court may at that time certify subclasses with separate
representatiofi. See Kohen v. Pacific Inv. Mgmt. Co. LL&71 F.3d 672, 680 {7 Cir. 2009)
(“To deny class certification novbecause of a potentiebnflict of interest that may not become

actual, would be premature.”) (citations omitted).

C) Commonality

Turning now to the questioaf commonality, “some factliavariation among the class
grievances will not defeat a class actionRosariq 963 F.2d at 1017-18. To satisfy the
commonality requirement, the Plaintiffs needly establish a single common nucleus of
operative law or factRogers v. Baxter Int’l IncNo. 04 C 6476, 2006 WL 794734, at *3 (N.D.
lIl. Mar 22, 2006) (citingGomez v. lll. State Bd. of Edud¢17 F.R.D. 394, 399 (N.D. Ill. 1987)).
Where a defendant engages in “standardized cthtbweard members of the proposed class, the
commonality requirement is often satisfiddike Retail Servs234 F.R.D. at 659.

The Plaintiffs argue that YRC and Yellasvlocal management willfully ignored or
promoted the hostile work environment, andttitorporate management failed to exercise
oversight to ensure that its non-discriminatiotigi@s were enforced. In return, the Defendants
argue that the Plaintiffs focus solely upon indual complaints and flato “bridge the gap”

between those complaints and the injuries suffered by the class. Yellow and YRC also argue that

4 For instance, the court notes that an @ygl has an affirmative defense if it can

establish: “(a) that the employer exercised reallencare to prevent drcorrect promptly any
harassing behavior, and (b) thlhé plaintiff employee unreasonalfbiled to take advantage of
any preventive or correctv opportunities provided by the ployer or to avoid harm
otherwise.” Faragher v. City of Boca Ratps24 U.S. 775, 807 (1998urlington Indus., Inc. v.
Ellerth, 524 U.S. 742, 765 (1998¢e also Cerros v. Steel Techs.,. 11308 F.3d 944 (7th Cir.
2005). If the conduct of supervisors becomes putiexl factual issue, the court may revisit its
decision to certify the class as presently defined.
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their decentralization in decisionmaking &led supervisors to rely on both objective and
subjective factors, which “eviscerate[s] any clainst@ndardized behavior.” Defs.” Resp. at 21.

When employers use subjective criterizemployment decisions, would-be class action
plaintiffs often have a tougher row to hoBee McReynolds v. Lynddo. 05 C 6583, 2010 WL
3184179, at *5 (N.D. Ill. Aug. 9, 2010). Howeverps®subjectivity in decisionmaking does not
preclude a finding of commonality. For instan even company-wide classes may be
appropriate for certification if atistical evidence supports a patt®f discriminatory outcomes
based on subjective decisionmakin§ee Adams v. R.R. Donnelley & SorsF. Supp. 2d ---,
2001 WL 336830, at *3-4, *11 (N.D. 1I2001). Yellow and YRC rightlyote that the Plaintiffs’
claims implicate a number of supervisoesnployees holding different positions, and time
periods. Where this type of diversity creates ttreed for a multitude of individual inquiries,
commonality is destroyedSee Puffer v. Allstate Ins. C&55 F.R.D. 450, 460-61 (N.D. lIl.
2009) (collecting cases). But hetthe Plaintiffs allege that viaus racially hostile incidents
were witnessed first-hand by multiple peopled ascussed and shared with many others. For
this reason, the commonality requirement is satisfi€¢e Adams2001 WL 336830, at *13
(“The issues of what occurred at a particular wenvhether it rose (or fell) to the level necessary
to be actionable under the laand whether the company should be held liable because of the
action or inaction of management provide a canmucleus of operative fact and law sufficient
to satisfy Rule 23(a)(2)'sommonality requirement.”).

d) Typicality
The Plaintiffs must also shothat their claims aréypical of the class.This inquiry is

closely related to commonalitgee Keele v. Wexlel49 F.3d 589, 594 (7th Cir. 1998), and
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focuses upon Yellow’s and YRC's actions, not anyipaldr defenses they may have against the
named Plaintiffs.Wagner v. NutraSweet C®&5 F.3d 527, 534 (7th Cit996). In other words,
“[a] claim is typical if it ari®s from the same event or praetior course of conduct that gives
rise to the claims of other csnembers and [the plaintiffs’]ains are based on the same legal
theory. Oshana v. Coca-Cola Co472 F.3d 506, 514 (7th Cir. 2006T.he Plaintiffs describe a
number of events that are common to, andreth across, members of the putative class,
including the named Plaintiffs. Moreover, tRéaintiffs assert on@verarching hostile work
environment claim. While the Plaintiffs alsiescribe certain individliaed adverse decisions
and disparate treatment, and whilellow and YRC may establish that their decisions were not
made on the basis of race, thosetheevery types of particularizetbfenses that are irrelevant to
the typicality analysis.See Wagne95 F.3d at 534. Here, the Pl#iis’ claims “have the same
essential characteristics as thaims of the class at largeyiuro v. Target Corp.580 F.3d 485,

492 (7th Cir. 2009), and they have egtdi®d that their claims are typical.

e) Adequacy
Under Rule 23(a)(4), the Plaintiffs must alksstablish adequacy oepresentation. This

analysis is composed of twopseate inquiries: “the adequaoy the named plaintiff's counsel,
and the adequacy of represematprovided in protecting the ftBrent, separate, and distinct
interest of the class membersRetired Chi. Police Ass’'n v. City of Ch¥. F.3d 584, 598 (7th
Cir. 1993) (quotingSec’y of Labor v. Fitzsimmon805 F.2d 682, 697 (7th Cir. 1986) (en banc)
(quotation marks omitted)).

Yellow and YRC do not contest the adequacythe# Plaintiff’'s counsel, and the court

finds that counsel possess thecemsary qualifications to peatt the interests of all class
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members. Each of the named counsel hsaimificant experiencen both employment
discrimination litigation and in aks action litigation, and the hisgoof this litigation thus far

indicates that counsel hadevoted significant time ameésources to the case.

As to the adequacy of the named Plaintiffs, the crux of Yellow and YRC’s complaint is
that the inclusion of supervisors in the sla@nd of Mr. Gregory as a named Plaintiff in
particular) renders the class repentatives inadequate. Becatlsecourt has already explained
why the nature of the Plaintiffs’ hostile workweronment claim largely eliminates the risk of

conflict, the court finds the namd’laintiffs to be adequatepmsentatives for the class.

3. Rule 23(b)
The Plaintiffs seek certification under Rule 23(b)(2), but go on to argue that if this is

inappropriate, a hybrid certification or a cer@ion under Rule 23(b)(3) will suffice. Finally,
they argue that if neither of these two approachkesks, the class should be certified entirely
under Rule 23(b)(3).

The court agrees with Yello and YRC that certifidcdon under Rule 23(b)(2) is
inappropriate. The Seventh Circuit has madeeidicthat Rule 23(b)(2) is an option “only when
monetary relief is incidental to the etgble remedy” soughby the Plaintiffs. Jefferson v.
Ingersoll Int’l Inc, 195 F.3d 894, 898 (7th Cir. 1999). #we Defendants point out, however,
the Chicago Ridge facility—which is where thast majority of the alleged incidents took
place—has been closed since December ff92 In addition, many of the putative class
members are no longer employed with YRC and itasclear when, or whiegr, they will ever

be rehired. Finally, the type of injunctive relafailable at Chicago Heights is debatable in light
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of the relief already afforded by the conseleicree. Any injunctiveelief obtained by the
Plaintiffs may be limited in scope. Although thellow and YRC may have “acted or refused to
act on grounds generallpplicable to the class,” the court cansay that “finalinjunctive relief

or corresponding declaratory relief with redptecthe class as a whole” is appropriaBeeFed.

R. Civ. P. 23(b)(2).

Nor is the monetary relief that the Plaintiffisek incidental to their damages claims. To
be “incidental,” the computation of damages nmhestmechanical; that is, there must be no need
for individual evaluations.In re Allstate Ins. C9.400 F.3d 505, 507 (7th Cir. 2005ge Lemon
v. Int'l Union of Operating Eng’rs216 F.3d 577, 581 (7th Cir. 2000But the Plaintiffs seek
lost wages, “including back pafor failure to promote, andny lost benefits that would
otherwise have been availablabsent the discrimination, as Was compensatory and punitive
damages. These claims will require an individualized analysis of each class member’s
circumstances, rendering certifiican under Rule 23(b)(2) inappropiga While the Plaintiffs are
correct that the court may consider a dividettification, “[wlhen substantial damages have
been sought, the most appropriate approach iofatle 23(b)(3), because it allows notice and
an opportunity to opt out.Jefferson 195 F.3d at 89&ee Randall2011 WL 1163882, at *7 (“It
is only when the primary relief sought is injunctive, with monetary relief if sought at all
mechanically computable, that elaborate notigeisrequired and so Rule 23(b)(2) is applicable
because the claims of the class members are uniform . . . .").

As Rule 23(b)(2) is inappropte, the question remains whether the Plaintiffs satisfy the

requirements of Rule 23(b)(3)e., whether “questions of law dact common to class members
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predominate over any questions affecting ontvidual members,” and whether “a class action
is superior to other available theds for fairly and efficiently adjudicating the controversy.”

The court has already explained why comnguestions of law and fact predominate
over the questions that affect only individuddss members. The overarching hostile work
environment claim depends in large part upon B&pees shared by a sifjoant percentage of
the putative class. While individual damagetetainations may be necessary, “the need for
individual damages determinations does not,nd af itself, require daal of [a] motion for
certification.” Arreola, 546, F.3d at 801.

As to whether a class action is a supernethod of adjudication, the court should
consider the class members’ interests inwviddially controlling the prosecution of separate
actions, the extent and nature of any litigatoncerning the controverslready begun by class
members, the desirability of concentrating thgéition of the claims in the particular forum, and
any difficulties in managing a class action. Fed. R. Civ. P. 23(b)(3)(A)-(D). The court finds that
a class action is a superior method of adjudicatn this instance. The court has not been
informed of any currently pmling litigation involing the claims at issue, and the
Roadway/YRC litigation was terminated in Decembg& 2010. Nor is thre indication that a
class member seeks to control individually fh@secution of his or her claim. As to the
guestion of manageability, the court finds thatlass of about 350 indduals is manageable
even though certain issues, such as damagesjeeitl to be decided separately. And, of course,
under Rule 23(b)(3), “[i]f the céfied class representative does not adequately represent the
interests of some of the clasembers, those class members gphout of theclass action, can

seek the creation of a separately representedass, can ask for the replacement of the class
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representative, or can interveaeright and become named plaifs themselves, or even class
representatives, represented by their own lawyeln” re Brand Name Prescription Drugs
Antitrust Litig, 115 F.3d 456, 457-58 (7th Cir. 1997).
[11. CONCLUSION
For the reasons set forth, the Plaintiffs’ matifor class certification is granted pursuant

to Rule 23(b)(3).

ENTER:

&
JOANB. GOTTSCHALL
UnitedStatedDistrict Judge

DATED: May 11, 2011
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