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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

CHARLES BROWN, JEFFREY BURKS, )
ANTONIO COLON, JAMES DEMOSS, )
JAMESON DIXON, CLARK FAULKNER, )
KENNETH GEORGE, LEONARD GREGORY, )
MARSHUN HILL, CEDRIC MUSE, )
LAROY WASHINGTON, DARRELL )
WILLIAMS, CHARLES WOODS, and )
MICHAEL WOODS, on behalf of themselves )

andotherssimilarly situated, )
Plaintiffs, )) Casé&lo.08C 5908
" ; JudgdoanB. Gottschall
YELLOW TRANSPORTATION, INC., )
Defendant. ))

MEMORANDUM OPINION & ORDER

Plaintiffs Charles Brown, Jeffrey BuskAntonio Colon, James Demoss, Jameson
Dixon, Clark Faulkner, Kenneth George, Leah&regory, Marshun Hill, Cedric Muse,
Laroy Washington, Darrell Williams, Charl&8oods, and Michael Woods (collectively
“Brown”) filed a class-action Complaint (the “Complaint”) alleging that defendant
Yellow Transportation, Inc. (*Yetlw”) violated 42 U.S.C. § 1981 byinter alia,
subjecting Brown to dispamattreatment, a hostile workn@ronment, and retaliation
based on Brown’'s race. The Complaint al@eges claims specific to individual
plaintiffs. Yellow now moves for leaveo amend its Answer and Defenses (the
“Answer”) to the Complaint in order to addetfaffirmative defensesf judicial estoppel

and after-acquired evidence over Brown’s opposition.
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I. BACKGROUND
Yellow proposes to amend the Answer to plead the following affirmative
defenses:
Fourteenth Defense: Some of the Plaintiffs failed to
disclose their claims against Defendant as part of filings in
bankruptcy proceedings despite Plaintiffs having
knowledge of their alleged claims against Yellow.
Therefore, Plaintiffs are judially estopped from pursuing
this action against Yellow.
Am. Answer 50 (Mot., Ex. S).

Fifteenth Defense: Some of Plaintiffs failed to disclose
criminal convictions on their employment applications with
Yellow. To the extent #t Yellow learns, through the
course of discovery, thatng Plaintiff has a criminal
conviction that was not diksed on an application for
employment with Yellow, ohas engaged in any activity
that would preclude their grtoyment, such Plaintiffs’

damages are limited by the doctrine of after-acquired
evidence.

[1. ANALYSIS

Rule 15 of the Federal Rules of Civildeedure provides that a party may amend
its pleading after a responsive pleading hesnbserved with thepposing party’s written
consent or the court’s leave. Fed. Rv.G?. 15(a). A court ‘sould freely give leave
when justice so requires.1d. Rule 15 permits liberal amendment of pleadings, but
courts may deny a proposed amendment if the moving party has unduly delayed in filing
the motion, if the opposing party would suffer undue prejudice, or fldeling is futile.
Campania Mgnmt. Co., Inc. v. Rooks, Pitts & Poust, 290 F.3d 843, 849-50’th Cir. 2002)

(citing Foman v. Davis, 371 U.S. 178, 181-82 (1962)).



Brown objects to Yellow'proposed affirmative defenses urging that they “do not
apply in this case” and walilunnecessarily expand the scafditigation. Resp. 6-11.
Put in the language of the standard sat above, Brown appears to contend that
Yellow’s proposed affirmative defenseowd be futile and would cause Brown undue
prejudice. The court considers these arguments in turn.

A. Futility: Judicial Estoppel

An amended pleading is futile under Rul&(a) where it fails to state a claim
under Rule 12(b)(6).See Gen. Elec. Capital Corp. v. Lease Resolution Corp., 128 F.3d
1074 (7th Cir. 1997). Brown gwes that Yellow will not mvail on its judicial estoppel
theory because (1) judicial estoppel is &traordinary remedy,” j2orecedent does not
support the application of judicial estoppelclaims for relief under § 1981, (3) many of
the acts alleged in the Complaint arosterathe conclusion of plaintiffs’ bankruptcy
proceedings, (4) applying judicial estoppealuld allow a “technical defense [to] . . . rob
Plaintiffs . . . of their matorious claim.” Resp. 6-9.Finally, in the event Yellow
ultimately prevails on its judicial estopp#leory, Brown urges the court to apply the
doctrine in a way thatwvould protect the relevant phdiffs’ bankrupty creditors, not
Yellow. Resp. 6-9. All of these arguments improperly challenge the merits of Brown'’s
affirmative defense (or the scope of relief the defense confers), rather than its sufficiency
under Rule 12(b)(6), and atberefore unavailing. Nonetless, the court considers
whether Yellow's judicial estoppel defense isil&uin light of applicable precedent.

Judicial estoppel is “an equitable dootrito be applied flexibly with an eye
toward protecting the integrity of the judiciatocess . . .[tlherefore, no precise or rigid

formula guides the applicaticof judicial estoppel.”Jarrard v. CDI Telecomm., Inc., 408



F.3d 905, 914 (7th Cir. 2005). Yellow's proposdtirmative defense alleges that some
of the plaintiffs filed for bankruptcy andifad to disclose pending claims against Yellow
to the bankruptcy court, and consequerttipse plaintiffs Bould be estopped from
asserting their discrimination claims in thssit. The Seventh Circuit has upheld a
district court’s application ofudicial estoppel to bar plaintiff's recovery where the
plaintiff failed to disclose a $300,000 adnsimative claim pending against the postal
service to the bankruptcy cauand then later filed a lawg against the postal service
under the Rehabilitation Act, 29 U.S.C. 8§ 793ee generally Cannon-Stokes v. Potter,
453 F.3d 446 (7th Cir. 2006). Siarly here, some plaintiffhave filed administrative
claims with the EEOC against Yellow which they allegedly failed to disclose to the
bankruptcy court and now seek recovery iis tawsuit under § 1981As alleged, these
facts could support an appligati of judicial estoppel. Yellow’s affirmative defense is
therefore well-pled.

Brown’s contention that judicial estoppi inapplicable because this lawsuit
under § 1981 does not completely overlap with the non-disclosed EEOC charges (which
Brown contends form the basof Yellow's estoppel theotyis premature. While the
court may ultimately find the EEOC chargdistinct from Brown’s claims under § 1981
and deny judicial estoppel on that or soatker basis, the court cannot make such a
determination at this stage. Moreover, Bnésmtacit admission that there is some overlap
between the EEOC charges and Brown's § 1981 seé& Resp. 8) undermines his
argument that they are legally severable. The court accordingly grants Yellow leave to

amend its answer to plead the affatine defense of judicial estoppel.

! As pled, Yellow’s estoppel defense is not limited to an EEOC charge theory, provédiagogher reason
to reject plaintiff's arguments.
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B. Futility: After-Acquired Evidence

Yellow also seeks to amend its answerns$sert the affirmative defense of after-
acquired evidence, which could limit Brown’scovery if he failed to disclose a prior
criminal conviction on an employment applicat or engaged in any activity that would
“preclude [his] employment.” Am. Answds (Mot., Ex. S). Afler-acquired evidence
that would have resulted in an employmermgcrimination plainfi‘'s lawful dismissal
from his job can bar that pliff's reinstatement and recayeof front pay, and reduce
his damages for back paysee McKennon v. Nashville Banner Pub. Co., 513 U.S. 352,
361-63 (1995). The Complaint seeks lost vgagecluding back pay on behalf of the
plaintiff class. See Compl. 1 126(d).

Here again, Brown does not objectttee sufficiency of Yellow’'s affirmative
defense of after-acquired evidence, but rathrges that (1) two ofhe plaintiffs, Burks
and Washington, are still engyled by Yellow and therefore do not seek back pay, front
pay or reinstatement, and (2) applying the after-acquired evidence rule in a case that
alleges a hostile work environment is ‘foaiopriate.” Resp. 10. The Complaint belies
the first contention: the prayer for reliefjueests back pay and lost wages as a remedy for
Yellow’s alleged wrongs and Yellow may accimgly seek to reduce its liability based
on after-acquired evidence. @pl. § 126(d). As for the second, the proper question is
not whether asserting the after-acquired ewdedefense is “inappropriate,” but rather
whether it is legally permitted. Brown hasopide no legal authority in support of its
position that the defense oftaf-acquired evidence is impermissible where a plaintiff

alleges that he endured a hostile work environment, and the court rejects Brown’s



arguments on this basis. Yellow's defedeafter-acquired evidence is, consequently,
not futile.
C. Undue Pregjudice
Brown argues that permitting Yellow @ssert the above-discussed affirmative
defenses would “unnecessarédypand the scope dhis litigation” (Resp. 10), but cites
no authority for the proposition that asserting a well-pled affirmative defense may cause a
plaintiff undue prejudice. Ad Brown’s sole citation tdvicKennon is unavailing.
McKennon established theropriety of the after-acquired evidence defense in the
employment discrimination context and heldttibourts were capabtd deterring abuse
of it. McKennon, 513 U.S. at 363. Brown’s objectiém the potentially unlimited scope
of Yellow’s after-acquired eviehce discovery, then, is odMcKennon dismissed when it
entrusted the court to manatije implications of the defeeausing the Federal Rules of
Civil Procedure. Id. Brown has failed to show he&ould be unduly prejudiced by
Yellow's amendment of its Answer.
[11. CONCLUSION
Defendants’ Motion for Leave to Amend Answer and Defenses to Add
Affirmative Defenses is granted.
ENTER:
15

JOANB. GOTTSCHALL
UnitedStatedDistrict Judge

DATED: January 14, 2010



