Laborers&#039; Pension Fund et al v. Central Suburban Contracting & Maintenance, Inc. et al Doc. 17

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

LABORERS’ PENSION FUND and )
LABORERS’ WELFARE FUND OF THE )
HEALTH AND WELFARE DEPARTMENT )
OF THE CONSTRUCTION AND GENERAL )
LABORERS’ DISTRICT COUNCIL OF )
CHICAGO AND VICINITY, and JAMES S. )
JORGENSEN, Administrator of the Funds, )
)
Plaintiffs, ) Case No.: 08 C 5958
V. )
) Judge Kennelly
CENTRAL SUBURBAN CONTRACTING & )
MAINTENANCE, INC. an Illinois corporation, )
DENNIS VOLPE, individually, and GREGORY )
D. REED, individually, )
)
Defendants. )

MOTION TO REINSTATE AND CONFESS JUDGMENT

Now come Plaintiffs Laborers' Pension Fund and Laborers' Welfare Fund for the Health
and Welfare Department of the Construction and General Laborers' District Council of Chicago
and Vicinity and James S. Jorgensen, Administrator of the Funds (“Funds”), by and through their
attorney, Patrick T. Wallace, and hereby move this Court to reinstate and confess judgment
against Defendants Central Suburban Contracting & Maintenance, Inc. (“Central Suburban” or
the “Company”), Dennis Volpe and Gregory D. Reed based on the Defendants’ failure to pay
amounts due on an Installment Note reached in settlement of this case. In support of this Motion,
Plaintiffs state as follows:

1. Pursuant to the parties’ Settlement Agreement and Agreed Motion to Dismiss, this
Court entered an Order dismissing the matter without prejudice and retaining jurisdiction to

enforce the terms of the Installment Note and Guaranty of Payment and Indemnification reached
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by the parties in settlement of the case through December 1, 2009. A true and accurate copy of
the Court’s Order is attached hereto as Exhibit A.

2. The Company is in default on the Installment Note. Specifically, the Company
has failed to submit its March 2009 installment due on the Note. In addition, the Company has
failed to submit current benefit reports and contributions for the period of December 2008
forward. See Affidavit of James Fosco attached hereto as Exhibit B, 9 5.

3. Accordingly, Plaintiffs respectfully request that this Court reinstate this case in
favor of the Funds and against Defendants Central Suburban, Dennis Volpe and Gregory D. Reed
in the amount of $27,212.20 representing $26,967.20 due on the defaulted Installment Note and
$245.00 in attorneys’ fees and costs incurred by the Funds in bringing this Motion.

| WHEREFORE, Plaintiffs respectfully request that this Court reinstate this case and enter
judgment in favor of the Funds and against Defendants Central Suburban Contracting &
Maintenance, Inc., Dennis Volpe and Gregory D. Reed in the amount of $27,212.20.
Respectfully submitted,

March 6, 2009 Laborers’ Pension Fund, et al.

By: /s/ Patrick T. Wallace
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

: EASTERN DIVISION
LABORERS’ PENSION FUND and )
LABORERS’ WELFARE FUND OF THE )
HEAL_;TH AND WELFARE DEPARTMENT )
OF THE CONSTRUCTION AND GENERAL )
LABORERS’ DISTRICT COUNCIL OF )
CHICAGO AND VICINITY, and JAMES 8. )
JORGENSEN, Administrator of the Funds, )
: )
. Plaintiffs, ) Case No.: 08 C 5958
V. )
) Judge Kennelly
CENTRAL SUBURBAN CONTRACTING & )
MAINTENANCE, INC, an Ilinois corporation, )
DENNIS YOLPE, individually, and GREGORY )
D. REED mdmdually, )
)
Defendants. )
ORDER OF DISMISSAL

Th is matter having come before the Court pursuant to the parties® Settlement Agreement
and Agreed Motion to Dismiss, it is hereby ordered that this matter is dismissed pursuant to the
terms off the Installment Note and Guaranty of Payment and Indemnification against Defgndants
Central_j Suburban Contracting & Maintenance, Inc,, Dennis Volpe and Gregory D. Reed with
this Cojurt retaining jurisdiction to enforce the terms thereof through December 31, 2009,

\1((5108/ | | Entered:

Date:

Fon. Matthew F. Kennelly [
United States District Court Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

LABORERS? PENSION FUND and )
LABORERS’ WELFARE FUND OF THE )
HEALTH AND WELFARE DEPARTMENT )
OF THE CONSTRUCTION AND GENERAL )
LABORERS’® DISTRICT COUNCIL OF )
CHICAGO AND VICINITY, and JAMES 8. )
JORGENSEN, Administrator of the Funds, )
)
)
)
)
)

Plaintiffs, Case No.: 08 C 5958
V.
Judge Kennelly
CENTRAL SUBURBAN CONTRACTING &
MAINTENANCE, INC. an lllinois corporation, )
DENNIS VOLPE, individually, and GREGORY )
D. REED, individually, )
)
Defendants. )
AFFIDAVIT OF JAMES FOSCO

James Fosco, being first duly swom on oath, deposes and states as follows:

1. 1 am a Field Representative employed by the Laborers® Pension Fund and the
Laborers® Welfare Fund of the Construction and General Laborers’ District Council of Chicago
and Vicinity (hereinafter collectively referred to as the “Funds”), Plaintiffs in the above-
referenced action, My responsibilities include oversight of the collection of amounts owed by
Defendant Central Suburban Contracting & Maintenance, Inc. (hereinafter “Central Suburban™ or
the “Company”). This Affidavit is submitted in support of the Laborers’ Funds’ Motion to
Reinstate and Confess Judgment. Ihave personal knowledge regarding the statements contained
herein.

2. On September 9, 1996 and October 19, 1998, the Company signed an Independent

Construction Industry Collective Bargaining Agreement (“Agreement””) with the Construction
EXHIBIT
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and General Laborers’ District Council of Chicago and Vicinity (“District Council”) and
Laborers’ Local Union No. 96. True and accurate copies of the Agreements are attached hereto
as Exhibits B-1 and B-2. Pursuant to the terms of the Memoranda, the Company is bound to the
terms of the relevant collective bargaining agreements incorporated by reference in the
Agreement and the Funds’ respective Agreements and Declarations of Trust.

3. Pursuant to agreement, the Funds have been duly authorized to act as collection
agents on behalf of the District Council for union dues owed to the District Council,

4. The Agreement and the Funds’ r&specﬁve Agreements and Declarations of Trust
to which the Company is bound require that the Company submit benefit reports and contribution
payments by the tenth day of the following month. Payments which are not received within thirty
days of this date are assessed liquidated damages in the amount of 10 percent or 20 percent
liquidated damages (on Pension, Welfare and Training Fund after June 1, 2007) of the principal
amount of delinquent contributions, and interest at a rate of prime plus 2 percent as charged by
the J.P. Morgan Chase Bank, N.A. from the date of delinquency forward. The Agreement and
the Funds’ respective Agreements and Declarations of Trust also obligate the Company to submit
its books and records to the Funds for periodic andits to determine benefit contribution
compliance. A copy of the relevant portions of the Agreement are attached as Exhibit B-3; a
copy of the relevant portions of the Amended Agreement and Declaration of Trust creating the
Laborers’ Pension Fund are attached as Exhibit B-4; and a copy of the relevant portions of the
Amended Health and Welfare Departmént of the Construction and General Laborers” District

Council are attached as Exhibit B-5.




5. The Company entered into an Installment Note (“Note™) in settlement of this case,
a true and accurate copy of which is attached hereto as Exhibit B-6. Dennis Volpe and Gregory
Reed entered into a Guaranty of Payment and Indemnification Agreement (“Guaranty”) agreeing
to personally guarantee the debt. A true and accurate copy of the Guaranty is attached hereto as
Exhibit B-7. The Company has failed to submit and pay the March 2009 installment due on the
Note. The Company also failed to submit timely payments for January and February 2009
installments. Finally, the Company owes benefit and dues reports for the period of December
2008 forward. As a result, the Company is in default on the Note. Under the terms Note and

Guaranty, Defendants Central Suburban, Dennis Volpe and Gregory Reed owe the following:

Welfare: $15,207.80
Pension: 10,722.20
Liquidated damages 1,037.20
TOTAL: 26,967.20

FURTHER AFFIANT SAYETH NOT.

J Fosco

Subscrit:f d swom to before me
this day of March 2009.

"OFFICIAL SEAL" :
: EUGENIA MASHOS :
R Notary Public, State of tinols &
g My-Commission Expires 012112 ¢

Notary oplic




N
HEADQUARTERS OF

Construction & General inborers’
District Council of Chicago and Vicinity

AtmmcdvmhhLl&mnlnltmﬂondUMonalMAmuMA.F-élL-c.to.—
6121 WEST DIVERSEY AVENUE o CHICAGO, ILLINOIS 60638 » PHONE: 312~237§7537 ® FAX: 312-237-3417

S \ LOCALS 1, 2, 4, 5, 8, 25, 75, 76, 96, 119, 149, 152, 225, 269, 268, 582, £81, 1001, 1006, 1035, 1092 : © i 222
Joseph A. Lombardo, Jr. - * Bruno Canuso
Secretary-Treasurer MEMORANDUM OF JOINT WORKING AGREEMENT Business Manager :

ConrFRACTILEE Marny , TNC :
llhmwmmmmuwmmm harein catied the “EMPLOYER', and the CONSTRUCTION AND GENERAL LABORERS' !
DISTRICT COUNCIL OF CHICAGO AND VICHNITY, herob caltod the “UNION', represanting and encompassing Local Nos. 1, 2, 4, 5, 6, 25, 75, 76, 96, 118, 149, 152; 225, 269, 268, 562, 681, 1001,
1006, 1005, 1082, andt encompassing the geagraphical amas of the counties of Cook, Laka, DuPage, Wi, Gmwksndal.m #cHenry, and Boone, hmmaummmnmw
oiher Locals which may coms within e jurisdiction of the UNION, that; ]
1Wmhmwmmmunm‘sda&nnumwmmmmdmah deﬁ&w«lWWWanMMkmwm
doubi hat 1o Unlon has boen authorizad 1o and n fact does h majorty of fabx i Therefore, the Union & hereby fecognized s the sole and exclusiva colloctive bargakning
mprwwmnmaymmwmm«mmdmmmmmmhmmemw mamwmmmmammmmwo
o} fha National Labor Relaions Act withoul 810 need for & Board Cartfied Blaction,
2 mmmmmmmm;mmmmmmmwmmma&mmmmwmmwmmmwmm :
Associaion of Grealar Chicage, the Binols Road Buliders A P Mason dGmucmww Straet Paving and Ground |
Sppanition Contractors, G.D.C.NICAW.C.C., Chlcage Buiding kaan ion, Lumber Trade Leke Counly € Counly Paving Contractors
f Wal and Cetting Contraciors of Lake Gounty, mumrmmmmmmwwwdnmum
mamnogmammmmu:mukmsmmmmmmi 1976, tagethar with ail amendmants therelo. His fwther agreed that where a contriclor works I the |udsdiction of
any focal LINION, then the apreement of the local Union ks herein spaciicalty incomaratad in thés sgreament and shal suparsada the siandard Distict Counch agreeimont in the cave of any confict
mm mc&wlamwmwmmmwwmm benefits, or condRions of employinent. Nom!ngheremmlnﬂmﬂmwmdm:wemmless

3 Tha EMPLOYER agrees to pay the amounts which (he) {1 is bound 1 pay under sald Collective Bargaining Agrsements o the mmmowameoepmmwm
$STRUCTION AND GENERAL LABORERS DISTRICT COUNCHL OF CHICAGO AND VICINITY, to the LABORERS PENSION FUND, and t the OONSTRUWONAN_D GENERAL LABORERS' DIS-
mtcTCOUNGILOFC}ﬂCAGOANDVICNTYTRMMNGTHUSTFUNDmtobombowdbymdha a party to ¥ A of Trusis creating sakd Tast
Funds as X (he} (X} had signed the original coples of the Trus! inatruments and amendments thareto, The Emovannmesmwﬁmmmmudmemovmtmteasmm
mwmmmdrmmnmmwwteﬂhhemmwmhsamommmandbedammdmeWWlanmnm\wufmmhmbymquN cany
outtha torms and condibons of the Trust fsbuments,

The EMPLOYER Rather affirms and thatal pakd ko the Wetlare, mmrrmrmmmwmamwmdmmm
!!vamwmwwmmummmwmmmwmmm EMPLOYER evidances the iniant (o be bound by the lems of the Trus! Agroements and
Coleciiva Bargaining Agreements which wars cperative al the time the g w:omhmhuaswmlmmhmnwmamoveahm
appicablo agresments.

4, Employses covered by Mmmmd&mn!wmhumomnﬂmuypammbyhmm mwmvmamumwmaw any such trad+
tionally pariovmed wodk to be done af 2 ste by employass oder 1an those covered by this Mamorandum of Agreemest, xoapt with the pror weiten consent o the UNION. Ay
EMPLOYER who conlracts out or subiels any of tha work coming within the Jursdiction of the UNION shat assume the obigation of any subcontractor for prompt payment of eimployees’ wages and
ather bensls, Including reasonatio aliomeyy’ fees Incuried In enforcing the provisions hereot. Notwithsianding any agresmant 1o the conrary, the amovmswm of any provision of this
pamgraph wit give the UNION the righl to take any other lawhd action, inckding all somedies al law or equity.

. §. In the evenl of any changs ln the ownership, management, or operstion of the EMPLOYER'S business by sale or otherwise, wadmmacumdmmdwm .
change [t shat ba provided in the instrumant l\smumeIhamemwmrmmwﬂmlmruymnymmmmdﬁw This Agrsement is applic- I
abig to all succassors and transioress of the EMPLOYER, whethar compotate 07 othonwise,

8. Tho negotatad wage and fnge benafit contixiton rales in the varois Collecive Bargaining Agrosmerits aro &5 fobows:

Jung 1, 1985 $20.85 Per Hour Wagas
$3.12 Par Hour Hoalh and Wettars Fund
to $1.45 Per Hour Persion Fund
$.10 Par Hour Training Fund
May 31, 1998 § .02 Per Hour MCIAF {or such amotnd a5 provided n focal agreement}

$.01 Par Hour Chicagoland Safely Counch ( spploabie nloca! agreament) ;
Dues Caductions ars $.25 Per Hour for sach how worked uniags nogfind of en incraase. H

WJune 1, 1886 $1.00 Per hour increass lor tro year June 1, 1996 through May 31, 1997 tpbe
aliocated between wages and e banefits by the Union in its Sole discration,
fo Wattare, Pension, and Tralning Funds to fermain the $ame unlass addiional sums are stacated.
May 31, 1997 MCIAF and Chicagoland Satety Councl? ramain as shove for the ife.of the conlract.
Duas Deductions are $.25 Per Hour urdess notified of 2 increase. .
Jun 1, 1997 $1.00 Per hour incraase for the year dune 1, 1997 through May 31, 1999, lobe aiocaled, i
Detween wages and inge beneiits by the Union in s sola dscration, '
] Woltare, Pension, end Tralnting Funds to remein the same uniass adgiiona! sums am atocaied. H
May 31, 193¢ MCIAF and Chicapotand Salsty Councl remain as above for the dfe of tha contract. i

. Dues Deductions-ara $.26 Per hour uniass notfied of an inerease, : . : |

AN addiional wage fate ues chackoll, or fringe benefit incraases as negofiated alter May 31, 1899, shall be incorporiad in NstuandAae«mﬂ

7. Effeciive June 1, 1935, 3l EMPLOYERS covered by this dum of mmc«mmmmmmmmwu
emplwmcwemdbysmﬂmmnd,mmmuhuumuﬁof'rwwHvo(}oms(ns)twwehwmmhmmmmdmmyﬂwmmmmmwmmmw,w
shllmmwmwothoUMONo(ﬁesdesipmlad(otheEMFLOYERbyhkawmmmdedwed,mﬁmmmmmﬁddmummmwwwﬂmam
deduciad and the ameunts tppicable to each employes, ned ialer than the 15t day of the month 9 the month for lons wang mada,

8 nummenuonomemmmmmmmmmmmmsdwmcmamtwu-wneﬁummmm.smmmm
domwbemdoontypwwmlomnmmmlmmmmmmmmlmmmnnm.whmwlmmmmtbolmﬁehrapmddmhmm
year or beyond he date of tha M

9. This Agrooment shall remaln In full force and elfect through May 31, 1mwmmmmummmmm
either party haralc fecalvad nat less than 60 days nor mony than B0 days jior 1o the @apiration date, dmadedmhmdfymdmmmm«ml nogoﬂam lnmmolm

e e b

notica, e EMPLOYER and tye UNION agres 1o be bound by the araa-wida negotiated contracts with th various A P them Inta this Ag extending this Agreament 1

fortha e of tha nawly negotialod conlract. :
10. The EMPLOYER acknowladges and acoepls the facsimie signaturas on this conirct s If they wers the origina) signatures. mEMPWYERWWWWMa

copy of tha complets Joint Working Agreamaat.

pategat HA - - e L wyuSERYL Wl (ew e / §ubur Aaq)

C""V rmaigh : :

crpts 3o | A L ‘Er
WM%‘& (Fieg rer) L /A ‘

TRame & Title)

EXHIBIT e " y ) /
"‘é 4@‘5 ; , " dds)
- , wmmmvwmmm“w \ - . s »
o Qoesioh 4 Soibomichos (], ;'/7 2L @)// LT ,
Josapihd. Lomtidica, Jr. Secmalymamr v | g ] mlnphmn) ‘:\‘-\“

o St e n . v -, . A " A% %
e o ve o crmen 0t i




EXHIBIT

>

: HEADQUARTERS OF ;

Constructmn & General Lﬁborers
jstrigt Council of Chicago and Vicinity

Amﬂgted with the Laborers intgrnational Union of North Amsrlca, AF ofL.-ClO. -

LI Y

REe, L

6121 WEST DIVERSEY AVENUE - CHICAGO, ILLINOIS 80639 - PHONE: 773 237-7537 FAX: 773-237-3417

LOCALS 1,2, 4, 5, 8, 25, 7576, 66, 118, 149, 152, 225, 269, 269, 542, 681, 1001, 1006, 1035, 1092 o <P 022

'

INDEPENDENT CONSTRUCTION INDUSTRY
COLLECTIVE BARGAINING AGREEMENT

It is hersby stipufated and agreed by and-between ° &gﬂ ﬁ ﬁ ﬂ i Su bﬁ FF"’I m % ;_! s , hereln called the “EMPLOYER", anu the CONSTRUCTION AND
GENERAL LABORERS' DISTRIGT COUNCIL OF CHICA! herein cafled the prasanting and onmmpassln Locaf Nus, 1, 2; 4, &, 6, 25, 75, 76, 6, 118,
149, 152, 225, 269, 288, 582, 681, 1001, 1005, 1035, 1082 and encompassing the gaographical areas of tha courtin of Cook, Laks, DuPage, Will, Grundy Kendall, Kane, McHemy
and Boone, In the State of i, Memn with any other locals which may come w&mn the jurisdiction of the UNION, that:

1. EMPLOYER, In responss to the UNION's clalm that it represents an uncogrced majority of each EMPLOYERS' faborer amployees. acknowladws and agreos that
there is no good fath doubl that the UNION haa wthodzed lo andin fact daes reprasent such m;uﬁnz of iaborer employses. Therefore, the UNION Is hereby vacwnlzed a3
lhesohinde ive colisciive batgining ¢ hatealter dmplo) »mmnu&w«h 1o wages, bours of work and other terms
and conditions of employment In accordance wlm Sacﬂon 9 01 lhe ﬁml Labor fefations Act withaut the need for & Board certiied election. ;

2, The EMPLOYER affirms and adop&s {ha Collective Bamalnlnu Agreemoms between the UNION and the Bullders Association of Chicsgoand Vicinity, Imols Road

Builders Assoclation, the Underground Contractors Association, the Mason Contractars Assaciation of Greater Chicago, the Concrete Contractors Aseocialion Chicago, ..

GD.CNI/CAWCE., me Lake County Contractors Association, the Cantractors Assaciation of Will and Grundy Counties, the Fox General comractms Association, ther=r"

Chicago Demolition Contractors’ Association, the lllinois Environmental Contractors Assoclation, ard alf other flons with whom N District Councl ar any of its affifiated -
Where o curvent Association agres-

locat unions has 4 duty negotiated agresment, and ro-astablishs aif agreements from Juns 1, 1978 togather withiall amendments the!
mest Is negotiatad, tha terms of the most recent explred agraement ar incorparated herein withall terms, conditions and dates
agreement exists that shall ba Incorporated retroactively herein. It is further agreed that whar a confractor works Inthe jurisdiction of any’
meat covering the local UNION Is hersin spectiically incorporated In this sgreemont and shall superseds the standard District Councll agea
the District Gauncit agresment and the local Assoclation aqresment Nothing herein shall limit the jurisdiction of this Agreament to [s3g than that pruvmd in this Agresmient.
3. The EMPLOYER agrees to pay the amounts that it is bound to pay under safd Gollacﬁw aning Agmmants 10 the HEALTH ANDIWELFARE DEPARYMENT OF
THE CONSTRUCTION AND GENERAL LABORERS' DISTRICT DDUNCIL OF CHICAGO AND VICINITY, RERS’ PENSION FUND, the CONSYRUGTION AND GENERAL LABOR-
ER'S OISTRICT OOUNclL DE CHICAGO AND VIGINTFY TRAINING TRUST FUND, the CRIGAGO AREA LABORERS-EMPLOYERS COOPERATION EDUCATION TRUST ("Lscsr") and
fo alf other desionated Unlon-stfiialed benefit funds, and to bacome bound by and be considered a party 1o the Agresments and Declarations of Trustcmtma gaid Trust Funds as
u n slqnm the onnlnal coples of hs Trust instruments and amendments thereto. The EMPLOYER ratifles and conlirms fhie appolntment of the EMPLOYER Trustess who shal
with their sucoessor Trustees, designated I the manner provided in 6ald Agresments and Declaration of Trus(s and jointly with an equal number of Trusteesappoinied by
the UNION carry out the ferms and condttions of the Trust lnstwmams

The EMPLOYER further atfirms and re- all prior patd to the Wetfars, Pension, Tralning and I.EGET Funds vure mada by duz
apents of thy EMPLOYER 2t af proper ratas, for the pmprlatu poriuds of time, and that w making sald prior contribitions the EMPLOYER evidenes the Intent to be bound sﬂ
the terms of the Trust Agreamont and Collective Bai Agreements which wers operalive at the Yime the contribufions were made, acknow!edum the report form to bsa

Bargel
ficlont Insimment i writing to dind the EMPLOYER to ﬂ?awl«eab!e agreements, -
Employess covered by this Warking Aoreomem shalf retain alf the work tradttionaity pecformed by members of the UNION. The EMPLOYER agrees that it witl not
cause any such trad werformed work to ba done 8t & epnstruction site by employsss other than those covered by this Memorandum of Agree except with the prior
1he UBON. Any EMPLOYER, whaﬂwr acting as a contractor, general manager or dmloper. who contracts out or sublets any of the wolk comlnq wﬂh!n the }urls-
dlcuan ot the UNION, shell assume 1he obliga(lons sych subconiractor for prompt payment of ugsos wages and other benafits, Including reasonable auomeys
ineurred In enforcing MHMSIQM hereof, Notwithstanding any agreement o the contrary, the EMPLO viotation of any provision of this paraqrapl\ witl give the UNION the
fight.to take any other ggiut action, Inciuding alt romsdles at lw or equlty
inthe unl aof any changs in the ion of the EMPLOYER'S business by sala or otiwrwise, Ris aureed that as a condition of such
uanﬂar o cha 8 that ownar and managsment s?lan e ﬁxléy bou d by the terms and conditions of this Agresment. This Agreement-is appticable to all successors and
Iransfeeses of tha EMP] YEH whether mggrau or otherwise, The EMPLOYER shall provide ten (10) days prior notice 1o the Union of the sale of transfer.
6 Tha nounttam wage and fnnpe benefit contribation rates in the various Collecuve Bargalnlnu Agreemams arc as lollows: . '
Junét, 988 - T EERE Per o Wages: A
. $ 9.27 Per Hour Healm and Wellsra Fund : : :
A '} 2.0 Per Hour Pansion i i .
¢ .10 Per Hour Training Fungémlus additional amounts In Assoclation agreement) :
A

May 31, 1698 § .02 Per Hour MCIAF ibla In Assoclation agresment)
§ 02 Per Hour LECET (to be deducted fram MCIAF if LECET contribution Is not
rovided in Assoclation agresment}
g .01 Par Hour Chicageland Safety Council (if applicable}
T e e gidition, Wi Eployer shal pay ol amoudTs If provided T appropriate
- ’ Assaciation agreaments for industry funds.

Juns 1, 1959 § 1.25 Per Hour Increase for the year June 1, 1999 lhrou%r; May 31, 2000 o be
to allacated bitwean wagss and fringe bensfits by the Union in Hs sole discreticn.

Walfare, Pansion, Training and LECEY Funds contributions to remain the same
May 31, 2000 unfess addftional sums are al llacatad.

Juno 1, 2000 $ 1.35 Par Hour Increase forme year Juna 1, 2080 through May 31, 2001, to be
: aloeatadbelweanv::?as L? benemsbymeumonmnssnlodlscreﬂo
Welfare, Pension, Training and LECET Funds contributions remain the same
Mav 31, 2001 unless addhions) sums are allocated.

All additiona! wage rates, dues chackof!, and fringe benefits that are negotiatd or become effective after May 31, 2001, shall be morpmtnd In this Memorandum of

Agreement,

7. Etfsctive kne 1, 1996 &l EMPLDYERS covared by this Mamarandum of Agraement incorporating the various Collsclive Bargalnlna Mreemems shall deduct from
the wapes of employees covered by tha said contrach, uniform working dues in the amount of 1.5% of gross wages, or s determined by the UNION, and shall remit monthly lo
the UNION office designated to the EMPLOYER by the District Councli e sums 5o deducted, togather with an accutate list of employoes fram whom wagss and dues were deduct-
ed and the amounts applicable to each smployee not iater than the 15th day of the month, foljowing the month for which sald deductions:were made;

8. H Is the intention of the partles that Such dedyctions shall ly with the miulromems of Section 302{c}{4) of the laugiwamgamw Relations Acl of 1847, a5
mp

amended and such deductions ba made only pursuant to writien agreaments from each ] oyaa on whoso accoun such deductions a made, whiich assignment shall not be
Trrevocable for a period of more $han one yaar or beyond the lenn!nallon dats of the M 0CoUrs S00RET.

9, This Agresment shall remaln in full toru and stfect through May 31, 2001 (unless an appHcaMe Assaclation awreemem ls of longer duml jon) and shall continua
therestier unlass tharahas besn given written notice, by reglstered or certilisd mall by slther party hereto, recalved na lass than s| nor more than alniely (80 days b;r o

the axpiration date, of the desire to modify or nmﬂnﬂ lhl: ot:?a! reament Ihrough Repotiations. in the absence of such natice the EMPLOY R and the umun agree 1o be bol
g;vclh area-wide neuoﬁmd conlraus with ths vadou; Ass Iuns incorporating tham into thxs Agregment and oxten@inu this Agrumsm for the tite M the, newly negotiated con-

10. The EMPLOYER acinowledpes and ticcapts the facsimile signatures on this contract as If they ware the orlginal signatures. The umven further acknowiedges
'r:gggtoof t:d c«;.py of the complete Joint Working Agreement, Upan request of the UNION, the EMPLOYER shal execute another agreement that refiects fhe final contract settiements
rabed herein, :

pated __10/19/98 , {
month / day year .

ACCEPTED:
Laborers® Local Unlon No. (Employer)

o, DENNIS VOLPE, PRES.

o —— - : ; {Piint Name and T@
. . —p

cousmutmon AND GENERAL LABO s o S S

DISTRIT COUNGIL orcnmao:«»omm : : / (b ik hatad (PG

(Signature) T

{Agdress)

@( : ' ‘ 29W621 VALE RD.. WEST CHICAGO, IL
Bloch, Trustes )

For Offica Use Only: 0-23 (gsmemdzmcode)
63 1 :

{Telephone)

TRUSTFUND |

EPEPEEY {

Central Suburban Cont & Maint, Inc.
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(b) ‘To enforce the provisions of the Pension-Plan and the rules and regulations
adopted by the Trustees in a uniform manner with respect to individuals

_similarly situated...

(c)  To determine questions arising under the Pension Plan or this Agreement,
including the power to determine the rights - of Employees and their
Beneficiaries, and their respective benefits, and to remedy ambiguities,

inconsistencies or omissions.

ARTICLE VII -

FUNDING PENSION PL AN BENEFITS

Section]l. IN GENERAL. in order to fund the benefits provided under the
Pension Plan, each Employer, for the period that it is obligated by a Written Agreement,
shall make contributions to the Trustees at the times required by that agreement. The rate |
of bontr.ibuvtions shall be determined by the appli’cable’ Collective Bargaining Agreement or
Participation Agreement, together with any amend-m.én’ts, supplements or modiﬁcation:
therétd. Notwithstanding the preceding senténc:e, if an Employer is required to make
- contributions by reason of a Participation or other Written Agreement thatis not a Collective
Barga_ining Agreement, the amount of its coﬁtributions shall be the same as 'the amount -
. required by the Collective Bargaining Agreement in effect between the En;nployer

Association and the Union which covers Employees performing similar work. No

-24.




Employee shall be permitted to contract or oth_erwisé '.agree’ with or permit his Employer to

- provide wage or benefit payments which do not conform with the amount of contributions
ﬂﬁgl‘l_llrg@ad_@z_._tl;@w _provisions_of a_Collective Bargaining Agreement.or Participation ——
Agreement and any suéh contract or agreement shall be null and void. If shall not be a
defense to anly claim by the Trustees or an Employee for payment of delinquenf-
.contril.)u'tions f_rom an Embloyer that such Employer has entered into an agreement with any
| _ Employeé purporting to waive the Employee’é ri ghf to strict compliance with the provisions
of the applicable Collective .Bargaiﬁing Aéreemﬁnt or a Participation Agreément. All
' cqntributions shall be paid -in the manner -an.d form required by the Trustees.

Section2. DEFAULT IN PAYMENT OF CONTRIBUTIONS. Nonpayment by

an Employer of any contnbutlons when due shall not relieve any other Employer of his

obligation to make payments. The Trustees may take any action necessary to enforce:

payment of the contributions and penalties due hereunder, including, but not limited to, -

proceedings at law and in equity. Any such action shall not prejudice the Union in any
actibn it may wish to take on account of such nonpayineht. The Trustees are authorized fo
estabhsh a reasonable and lawful grace perlod by whlch contrlbutlons must be received;
Employers making contrlbutlons thiat are not received before the explratlon of said period
and any Employer making late payments due under an installment agreement shall be
a>sessed liquidated damages of 10% of the amount of the contnbuuona which are owed.

All Employers party to or otherwise bound by this Agreement acknowledge that the




liquidated damages will be used to defer administrative costs arising by said delinquency and
‘acknowledge the costs to be actual and substantial though difficult to ascertain; however the

 Employers acknowledge these costs to be at a minimum of 10%, waiving the necessity of

any additidnal proof thereof. In éddition, the delinquent contributions and any payments
owed by an Employer pﬁrsuant to an installment agreement, shall'bear interest up to the
prime rate of interest plus two points charged by the Fund’s custodian bank (or any cher
bank selected by the Trustees) or such other lawful amount as deteﬁn_i—'ned by the Trustees
from the due datcﬁa'u'ntil totally satisfied. The Trustees are hereby given the 'powér and -
authority to &elegate the collection of contributions toa Collection Committee, which, in its
discretion, inay assess a lesser or greater amount or waive of suspend payment of liquidated.
damages, interest, audit fees or investigative costs in accordance with rules and précedures
adopted by the Collection Committee and to compromise claims for delinquent
favorably for the Fund. The Collection Committee may include trustees of the Laborer's’
Welfare Fund as members of the Committee.
In the event an Employer party to this Agreement or othenvisé bbund thereby
“becomes delinq-u_enf in his contributions or an installment agreement, or fails to post a bond
as réquired, said del‘inciuent Employer shall be liable for reasonable attorneys' fees and for
‘all reasonable costs incurred in the colléction process, including coﬁr{ fees. audit fees,

investigative costs, etc. The term "reasonable attorneys' fees” as used herein shall mean all

-26-




attorneys' fees in the amounts for which the Trustees become legally obligated including

recovery of liquidated damages, audit costs, filing fees and any other expenses incurred by

—the Trustees. e

‘The Trustees are hereby given the power and authority, in their discretion, to require
any Employer to deposit with the Trustees, in advance, as a guarantee for the payrﬁent of
monthly contribﬁtions, an amount equal to three (3) times the monthly contributions of: such
Employer, as estimated by the Trustees. At the option of the Trustees the Employer shall
furnish the Trustees, in lieu of any cash deposit, a bond in an amo'ur.lt not less than Five
Thousaﬁd Dollars‘ ($5,000.00) or in an amount consistent with tlie terms of the current
collective bargaining agree:hen"ts. In the event aﬁ Employer is repeatedly delinciﬁent in ifs
contribution payments to the Pension Fund, the Trustees have the power and authori’ty to
require that Employer to purchase a bond in excess of $5,000.QO or the émounts set forth in
the current collective bargainipg_: agreements, in an amount eqﬁal to three (3) tiines the
: highest monthly contributions of the Employer in the twelve months prior to any -
delinquency. The Trustees, i_n their discretion, may also waive the requirement of a cash

deposit or a surety bond in lieu of a personal guaranty when such waiver is warranted.

Section3. REPORT ON CONTRIBUTIONS AND PRODUCTION OF
RECORDS. The Employets shall make all reports on contributions required by the Truétees.
Each Emplover s‘hallﬁ promptly furnish to the Trustees. on demand. the names of its

-employees, their social security numbers, the hours worked by each employee,j and such

27-




other inférmation as the Trustees may reasonably require in connection with the
administration of the Trust and Pension Plan. The Trustees may at any time have an audit
~made by an independent certified public accountant or its representatives of the payroll of
any Emplo‘ygr in conn'ecti_o'n_with the said contrii)utions and/or reports. All Employers shall
be reqﬁired to maintain records in compliance with procedures developed and communicated
by the Administr__ator from the beginning of such Er_nployer’s participation in the Pension
" Fund forward unless given ‘written authorization by the Administrator upon .request to
destroy said record. The Adrninistrétor shall require the Employer to designate the
classification of all of his employees and if the Employer fails to do so, the Trustées shall
conduct an investi gatibﬁ for the purpose of determining the classification of such employees
aﬁd the results of said invesﬁgation shall.be conclusive. Attaéhed hereto as Addendum A

are the current collection policies concerning Scheduling of Audits and Retention and

Production of Employer Records adopted by the Trustees.

ARTICLE VIII

FILING CLAIMS AND REVIEW QOF DENIALS OF CLAIM

Section1. FILING OF A CLAIM. Claims for the payment of any benefits
provided by the Pension Plan shall be filed, in writing, in accordance with the Rules and

* Regulations set forth in Article 7 of the Pension Plan.

-28-




ADDENDUM A

RECORDS REQUIRED TO BE RETAINED BY EMPLOYERS
AND PRODUCED FOR AUDITS

~ The following records shall be maintained and retained by all contributing employers to
the Benefit Funds for at least six years from the contribution date and shall be produced for
i_nspection and copying by an auditor of the Benefit Funds upon written request:

1. Quarterly and annual payroll tax returns, including, but not limited to, federal
quarterly form 941's, federal annual form W-2's, W-3's, 940's, 1099's and state quarterly

unemployment returns (form UC-3).

2. Payroll journals and/or registers which include or identify employees social security
numbers, hourly rates of pay, hours worked and the time period in thch the work was
‘performed.

3. Individual earnings records for all employees of the employer not shown on payroll

journals or registers, including social security number and work classiﬁoation .(or code or clock
or ID number), hourly rates of pay, hours worked and the time period in which the work was

performed.
4. Cash disbursement journals and general ledgers.

5. Copies of all contribution reports and proof of payment (canceled checks or l‘eoorcls of
canceled checks) of all contributions to the Laborers’ Funds and to all other trade union fringe

benefit funds to which the employer contributed.

6. Copies of all dues records and proof of payment (canceled checks or records of
canceled checks) of all union dues submitted to the Laborers' District Council. :

~ 7. Records showing all amounts paid to all persons or entities that perforr'ned work for
the employer as independent contractors or subcontractors, if any, including copies of any

federal form 1099's issued by the employer.
8. Daily time records filed by employees or supervisors.
9. Source documents and lists of job codes and eouipment codes.
10. Certified payrolls for public sector jobs where such payrolls are required.

. 11. Employee personnel files including, but not l1m1ted to, last known addresses and
telephone numbers, any documents which demonstrate employees’ job classifications and/or .
status as an apprentice, journcyman, foreman, superintendent, or supervisor. (Confidential
medical records or other private records not relevant to the establishment of an employee’s job

classification shall not be disclosed. )




12. Bank account statements and canceled checks from any account used in conjunction
with the employer’s business.

13. Ifrecords of all hours worked, rates of pay and classifications are not provided in the
~ records listed in items 1 through 10, the employer shall maintain monthly lists of all employees
not shown on payroll records, showing Social Security number and work classification (or code
or clock or ID number), rates of pay and hours worked.

Honor Roll Employers shall be required only to produce basic records needed b3f the
Benefit Funds’ auditors to do an audit, specifically items 1 through 7 above. However, .1f an
initial examination of such limited records discloses significant record keeping errors or f'fulures
to contribute, the auditor may request additional records listed above. In the absence ot_’ e.wdenc.e
of a deliberate failure by an Honor Roll Employer to contribute on behal.f of a bargaining unit
employee, the rebuttable presumptions provided for in the attached Policy for Retention and
Production of Employer Records shall not apply to such Honor Roll Employer.

‘Notwithstanding the foregoing, the Collection Committee or the Director of the Field
Department may, in their discretion, determine that a full audit shall be done of any employer or
that, where a sampling audit is to be conducted, specific records shall be groduced.. | 'I.‘he
judgment of the trustees in interpreting and applying this policy shall be conclusive and binding
on all parties. ’

Adopted January 9, 2002




LABORERS’ PENSION AND WELFARE FUNDS
POLICY FOR RETENTION AND PRODUCTION OF EMPLOYER RECORDS

As Adopted by the Boards of Trustees -
Effective as of April 1, 2006

WHEREAS, Section 209 of the Employee Retirement Income Security Act of 1974 , as
amended ("ERISA"), 29 U.S.C. Section1059, requires employers obligated to contribute to
employee benefit funds to maintain records with respect to its employees which are sufficient to
determine benefits due to such employees of which may become due to them; and

WHEREAS, the Trustees of the Laborers' Pension Fund and the Trustees of the Health
and Welfare Department of the Construction and General Laborers’ District Council of Chicago
and Vicinity (collectively, the “Benefit Funds™) have the authority under their respective Trust
Agreements to establish rules, regulations and policies regarding records which must be
maintained by employers in order to administer the Benefit Funds; and

WHEREAS, the Trustees of the Benefit Funds have found that most contributing
employers maintain proper records and make all required contributions to the Benefit Funds,
nevertheless, there are employers who are bound by the Trust Agreements of the Benefit Funds
who fail to maintain records which are adequate for the Funds to determine whether proper
contributions have been made on behalf of eligible employees and that some of such employers
do so deliberately in order to avoid their obligations to make such payments; and

WHEREAS, the practices of employers who fail to maintain records sufficient to enable
the Benefit Funds to conduct thorough payroll audits cause their employees to lose valuable
pension and welfare benefits and cause the Benefit Funds to lose contractually required

contributions and investment earnings on those contributions; and

WHEREAS, the practices of employers who fail to maintain adequate records cause the
Benefit Funds to incur substantial additional administrative and legal expenses in order to
determine proper amounts owed to the Funds by such employers; and _

WHEREAS, enforcement of a policy specifying the records required to be maintained
and produced increases the ability of the Funds to prove the contributions owed by delinquent
employers and thereby to provide proper credit to the employees and their beneficiaries;

NOW THEREFORE, the Trustees resolve that the following policies are adopted by the
Benefit Funds effective as of March 1, 2002:




1. Bxcept as otherwise provided herein, all contributing employers to the Benefit Funds
shall maintain and make available for inspection and copying by an auditor of the Benefit Funds
the records listed on Appendix A, attached hereto.

. 2. Any employer obligated to contribute to the Benefit Funds who fails to maintain and
make available for inspection and copying to an auditor of the Benefit Funds the requisite
records listed on Appendix A shall bear the burden of proof with respect to the exclusion of any
employee from coverage by the collective bargaining agreement with the Union. In those cases
where an employer asserts that an employee is excluded because he/she is a member of another
bargaining unit, the employer must submit tangible evidence of that fact, e.g., a union
membership card, contribution records maintained for the benefit funds of the other bargaining
unit, commercial drivers’ license if it is asserted that an employee is a truck driver rather than a
laborer and workers® compensation policies, forms and applications listing an employee's job
classification or other business records. The affidavit of an employer’s representative or officer
unsupported by documentary evidence shall not be sufficient to meet the employer’s burden of
proof. Affidavits solicited and obtained ex parte by an employer’s representative from
employees, for which there is no corroborative evidence in the form of records maintained in the

ordinary course of business, shall not be sufficient to meet the employer’s burden of proof. -

3. When an employer has failed to maintain or make available the requisite records, there
shall be a rebuttable presumption that any employee listed as a possible laborer by an auditor,
Field Representative or attorney representing the Benefit Funds was a laborer. There shall also
be rebuttable presumptions concerning the hourly rate and number of hours worked as follows:
(a) that the employee was paid only $10.00 per hour if no record of wage rates was made by the
employer, and/or (b) that the employee worked 72 hours per week if no record of the number of
hours was maintained; whichever of these presumptions results in the higher amount of
contributions shall be applied. When evidence exists that a different hourly rate was paid to
employees of an employer that failed to maintain the required records, at the discretion of the
Director of the Field Department, a different hourly rate may be presumed for purposes of
determining the amount of contributions owed by the employer. If that evidence shows that the
employer paid a rate lower than $10.00 per hour to any employees doing bargaining unit work,
then that lower rate shall be presumed to be the actual rate paid to all employees for whom
adequate records were not kept. Similarly, where evidence exists of a different number of hours
worked, the Director may apply a different number of hours for determining the contributions
owed, and this number of hours worked shall be presumed correct. All wages computed as
provided in this paragraph shall be presumed to be paid as straight time wages regardless of the
number of hours worked unless the employer has provided documentation, in the form required
by the terms of this policy, showing that it followed the requirements of the Fair Labor Standards

Act and/or the applicable collective bargaining agreement as to the payment of overtime.

4. An employer that fails to maintain the requisite records and fails to cooperate with the
Trustees in establishing the paid wage rates, actual hours of work and contributions owed to the
Benefit Funds shall be liable to the Benefit Funds and any related organizations, for the
contribution amounts determined as provided herein and also for 20% liquidated damages,
compound interest at the rate of prime plus 2 points (as determined by the Administrator), -
auditor’s and attorney’s fees and any other expenses of collection including investigative costs.




LABORERS’ PENSION AND WELFARE FUNDS
POLICY FOR SCHEDULING OF AUDITS

.As Adopted by The Boards of Trustees

Effective as of April 1, 2006

Contributing employers to the Laborers’ Pension Fund and the Health and Welfare
Department of Construction and General Laborers® District Council of Chicago and Vicinity
(collectively, the “Benefit Funds”), shall be audited periodically in accordance with the procedures
adopted by the Collection Committee of the Benefit Funds. The Director of the Field Department, in
<cooperation with the Benefit Funds’ auditors, shall prepare a schedule for auditing contributing
employers in accordance with the following procedures.

Two types of audits shall be conducted: “full audits” in which payroll and other records on all
employees are examined and “sampling audits” in which a selection of payroll and other records are
tested to enable the compliance auditor to make a reasonable determination that there are no
delinquencies. A sampling audit should include a review of all types of records (e.g. payroll records,
tax records, cash disbursement records, reports to other benefit funds, etc.) Where a sampling audit
discloses delinquencies or related record discrepancies, a full audit shall be conducted.

Employers shall be scheduled for either full audits or sampling audits in groups based upon
the contribution histories of the employers. Either a sampling or full audit shall be conducted at least
once every five (5) years. Any employer that fails to schedule an audit and submit records for review
within 45 days from the date of the audit request will be liable for all costs of compelling and
. enforcing the audit request. The following procedures shall be used:

AUDIT PERIOD

1. New Employers. New employers shall be scheduled for audits within the first year in
which contributions to the Benefit Funds are required.

2. Honor Roll Employers. Employers with a history of adequate record keeping and timely,
payments to the Benefit Funds (“Honor Roll Employers™), shall be required to submit to audits every
three (3) to five (5) years. Following an audit showing adequate record keeping and correct
payments, such an employer shall be designated an Honor Roll Employer and shall be selected
randomly for an audit between the third and fifth year thereafter. (Such employers may opt for a
- scheduled audit every three years.) An inadvertent shortage of no more than the greater of $1000 or
two percent (2%) of required contributions determined on a full audit covering three or more years of
contributions to the Benefit Funds shall not disqualify an employer from inclusion in this group.

3. Other Contributing Employers. Employers that are not classified as New or Honor Roll
“Employers or who have been assessed significant delinquencies to the Benefit Funds or any of the
‘ancillary funds to which contributions are owed pursuant to the collective bargaining agreements of

the Laborers’ District Council shall be scheduled for full audits at least once every three (3) years.




4. Employers Subject to Special Audits. At the discretion of the Director of the Field
Department full audits of employers obligated to contribute to the Benefit Funds may be conducted
at any time based upon information concerning possible delinquencies, €.g., failu'rc to file mo_nthly
remittance reports, failure to pay contractually required wage rates, information conceming a
_.possible closing or sale of the business, information that the employer is operating an alter ego or

similar bases suggesting possible delinquencies.

FULL AND SAMPLING AUDITS

1. New Employers. If there is a sufficient number of employees of a New .Empl.oye{, Fhe
auditor of the Benefit Funds may do a sampling audit to determine if the employer is maintaining
accurate records and making required contributions, otherwise the auditor will do a full audit. An
important purpose of audits for new employers is to inform employers of the procedures for

contributing to the Benefit Funds and the requisite records to be maintained. *

2. Honor Roll Employers. Sampling audits shall be used for Honor Ro}l Emp1<.)yelr‘s ifthey
have sufficient employees to warrant use of sampling methods. If a san}phng audit fhscloses
inaccurate or incomplete record keeping or evidence of significant delinquencies, a full audit shall be

done. -

3. Other Contributing Employérs. Full audits shall be conducted if employers are not
qualified as New or Honor Roll Employers.

' 4. Notwithstanding the foregoing, the Collection Committee or the Director of the Field
Department may, in their discretion, determine that a full audit shall be done of any employer or that,
where a sampling audit is to be conducted, specific records shall be produced.*

“* For information concerning the requisite records to be maintained, see the Laborers" Pension
and Welfare Funds Policy for Retention and Production of Employer Records, effective as of:
April 1, 2006 and the Records Required to be Retained By Employers and Produced for Audits

‘adopted January 9, 2002.
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AMENDMENT TO THE
RESTATED AGREEMENT AND DECLARATION OF TRUST
CREATING LABORERS’ PENSION FUND

WHEREAS, Article XII of the Restated Agreement and Declaration of Trust (“Trust
Agreement”) of the Laborer's Pension Fund (the "Fund") provides that the Board of Trustees
have the authority to amend the Trust Apgreement;

WHEREAS, Atticle IV of the Fund’s Trust Agreement sets forth the powers and duties
of the Trustees;

WHEREAS, the Trustees have an obligation to protect the interests of the Plan’s
Participants and to protect the assets of the Fund;

WHEREAS, the Trustees are aware of situations in which contributing Employers have
ceased business operations leaving a large indebtedness to the Fund without a reasonable
likelihood of the Fund collecting such delinquent contributions;

WHEREAS, the individual officers and owners of some Employers have §ecured jobs
knowing that they will not comply with their legal obligations to the Fund by keeping accurate
records of their labarer employees' employment and make all the required contributions to the
Fund; and

~ WHEREAS, such illegal conduct causes substantial losses to the Fund and deprives
Employers who comply with its obligations to the Fund of opportunities to secure employment
for their laborer employees; and

WHEREAS, the individual officers, partners or owners of some contributing Empl_oyers
have used various entities to avoid liability to the Fund for contributions that would otherwise be
due and then created new companies in order to continue to operate using such illegal practices;

WHEREAS, in some instances such individual officers or owners have accepted
employment as a supervisor or manager with another contributing Employer and been
responsible for causing such Employers to fail to comply with their obligations to keep accurate
records and make all required contributions;

WHEREAS, the Trustees have determined that certain individuals and emtities (as
hereinafter defined “Deadbeat Employers™) who engage in these practices willfully or with
reckless disregard for their legal obligations or with repeated incompetence at the expense of
their employees and the Fund have caused the Fund to incur large financial losses and employees
to lose benefit coverage for which they had worked: '

WHEREAS, the Trustees have concluded that such Deadbeat Employers’ practices'regult
in unfair competition for other contributing Employers often with the result of enriching




themselves and depriving lawful Employers of needed work, and depriving the Fund's
participants of benefits;

WHEREAS, it is the desire of the Trustees to amend the Trust Agreement in order
- -expresslyto provide that the Fund may impose appropriste protective financial requirements on
anly Employer that is owned by or that hires a2 Deadbeat Employer in a managerial or supervisory
role; .

- NOW THEREFORE, the undersigned Trustees of the Fund, pursuant to the authority of
Article XII of the Restated Agreement and Declaration of Trust, do hereby adopt the following
Amendment to the Restated Agreement and Declararion of Trust effective as of August 1, 2006:

L

The following is added as an additional Paragraph under Article I, “Certain
Definitions™, Section 2, “Employer”;

“A “Deadbeat Employer” is defined as any entity or individual (including, but not limited
to & corporation, partnership, or sole proprietorship and its respective officers, partners or
owners) who have, or previously had in the last 10 years, incurred substantial liability to the
Fund for delinquent contributions and then ceased operations or became insolvent, without
satisfying such substantial liability and without any reasonable likelihood of paying the amounts
due to the Fund. For purposes of this Section, substantial liability shall not be less than $30,000.»

if

The following is added as Section (4) to Article VI, “Funding Pension Plan
Benefits”;

R OWNED BY DEADBEAT EMPLOYER. Subject to the provisions
of subsection (c) and following 30 days after receipt by the Employer of the Notice described
therein, any Employer that is owned, whether in whole or in part, by a Deadbeat Employer shall
be deemed by the Fund as a successor employer to the Deadbeat Employer for purposes of the
delinquent contribution obligations of the Deadbeat Employer to the Fund and shall (i) be Liable
to the Fund for the unpaid liabilities of the Deadbeat Employer and (i) be required to post a bond
for the benefit of the Fund in an amount equal to twice the amount of the Deadbeat Employer's

prior delinquencies to the Fund.

(®) EMPLOYER OPERATED BY DEADBEAT EMPLOYER. Subject to the
provisions of subsection (c) and following 30 days after receipt by the Employer of the Notice
described therein, any Employer whom the Trustees reasonably believe employs an officer,
partner or owner of a Deadbeat Employer in a managerial or supervisory position or in any other
- Tesponsible position in which the Deadbeat Employer may exercise any control over the assets of




the Employer or contribution obligations of the Employer to the Fund shall be deemed by the
Fund as a successor employer to the Deadbeat Employer for purposes of the delinquem
comtribution obligations of the Deadbeat Employer to the Fund and shall (i) be liable to the Fund
for the unpaid liabilities of the Deadbeat Employer and (ii) be required to post a bond for the
--benefit of the Fund-in an amount equal ta twice the amount of the Deadbeat Employer’s prior
delinquencies to the Fund.

(c)  PROCEDURES BY WHICH AN EMPLOYER MAY AVOID LIABILITY
UNDER THIS SECTION. The Fund shall send written notice (the "Notice") to any Employer
whom the Trustees reasonably believe, is owned, in whole or part by a Deadbeat Employer, or

who employs an officer, partner or owner of a Deadbeat Employer in a managerial or
supervisory position or in any other responsible position in which the Deadbeat Employer may
exeroise any control over the assets of the Employer or contribution obligations to the Fund. The
Notice will provide the Employer with a date certain, no less than 30 days after the date of
transmittal of the Notice 1o the Employer, to provide evidence, satisfactory to the Trustees, that
the Employer should not be subject to the provisions of subsections (a) or (b), as applicable, as
the Employer deems appropriate in order to avoid liability under this Section. Any Employer,
following the date set forth in the Notice from the Fund, who does not provide such satisfactory
evidence to the Trustees, shall be subject to the obligations set forth in subsections (a) or (b), as
applicable. Any Employer who employs an officer or owner of a Deadbeat Employer in a non-
managerial or non-supervisory position or in any other position in which the Deadbeat Employer
does not exercise any control over the assets of the Employer or contribution obligations to the
Fund will not be considered a successor employer and will not be required to post the bond

described in this Section.

(d  MISCELLANEQUS PROVISIONS, The bond referenced in this Section shall be

In addition to any other hond requirements set forth in the Written Agreement. The Trustees shall
have discretion to waive the additional bond requirement or to reduce the amount of the bond,
when, based on the specific circumstances, the Trustees determine it is reasonable to do so.
Whenever a family member of a Deadbeat Employer purportedly has an ownership intergst of an
Employer that employs an officer, partner or owner of a Deadbeat Emplayer, there will be 2
rebuttable presumption that the Deadbeat Employer has substantial control over the assets of that

Employer. ”

o1

Except as hercinbefore amended. the T nt_shall remain in_full force and
effect in accordance with its terms. ' :




IN WITNESS WHEREOF, the undersigned Trustees have caused this Amendment to be
executed on the dates appearing opposite their respective names,
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ARTICLE VI
EMPLOYER CONTRIBUTIONS

Section 1. IN GENERAL. In order to fund the Benefits provided for by this Agreement -
each. Employer, for the period that it is obligated by a Written Agreement, shall mak:
~ contributions to the Trustees pursuant to regulations established by the Trustees at the time:
required by that agreement. The rate of contributions shall be determined by the applicable
Collective Bargaining Agreements or Participation Agreements, together with any amendments
supplements or modifications therefo, Notwithstanding the preceding sentence, if an Employer i:
required to make contributions by reason of a Participation Agreement or other Writtern
Agreement that is not a Collective Bargaining Agreement, the amount of its contributions shall
be not less than the amount required by the Collective Bargaining Agreement in effect between
the Employer Association and the Union having jurisdiction over the geographic area in which
the covered Employees perform their work. No Employee shall be permitted to contract or
otherwise agree with or permit his Employer to provide-wage or benefit payments which do not
conform with the amount of contributions required under the foregoing provisions of this Section
and any such contract or agreement shall be null and void. It shall not be a defense to any claim
by the Trustees or an Employee for payment of delinquent contributions from an Employer that |
such Bmployer had entered info an agreement with any Employee purporting fo waive the -
Employee’s right to strict compliance with the provisions of the applicable Collective Bargaining
‘Agreement or a Participation Agreement. All contributions shall be paid in the manner and form
required by the Trustees. . |

Section: 2. DEFAULT IN PAYMENT OF CONTRIBUTIONS. Nonpayment by an
Employer of any contributions when due shall not relieve any other Employer of his abligation to
make payments. The Trustees may take any action necessary to enforce payment of the
contributions and penalties due hereunder, including, but not limited to, proceedings at law and
in equity. Any such action shall not prejudice the Union in any action it may wish fo take on
account of such nonpayment. The Trustees are authorized to establish a reasonable and lawfil
grace period by which contributions must be received; Employers making contributions that are
not received before the expiration of said period and any Employer making late payments due
under an instaflment agreement shall be assessed liquidated damages of 10% of the amount of the
contributions which are owed.- All Employers party to or otherwise bound by this Agreement
acknowledge that the liquidated damages will be used to defor administrative costs arising by
said delinquency and acknowledge the costs to be actual and substantial though difficult to

ascertain; however the Employers acknowledge these costs to be at a minimum of 10% waiving
~ the necessity of any additional proof thereof. In addition, the delinquent contributions and any
payments by the Employer pursuant to an installment agreement, shall bear interest, up to the
. prme rate plus two points, charged by the Fund’s custodian bank (or any other bank selected by
. the Trustees) or such-other fawful amount as determined by the Trustees from the due date until
totally satisfied. The Trustees are hereby given the power and authority, in their discretion, to
assess a lesser amount or to waive or suspend payment of liquidated damages, interest, audit feés
or investigative costs in accordance with rules and procedures adopted by the Collection
“ommittee of the Board of Trustees and to compromise claims for delinguent confributions and
related liabilities and .collection costs where appropriate to settle cases favorably for the Welfare
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Fund. The Collection Committee may include trustees of the Laborers’ Pension Fund ac
. members of such Collection Committee. ‘

In the event an Employer party to this Agreement or otherwise bound thereby becomes
delinquent in his contributions or an installment agreement, or fails to post a bond as required, o1
- refuses o provide the records required to be kept by contributing employers or submit to ay
- audit, said delinquent Employer shall be liable for reasonable attorneys’ fees and for all
reasonable costs incurred in the collection process, including but net limited to, court fees, audi
fees and investigative costs. The term “reasonable attorneys’ fees” as used herein shall mean all
attorneys” fees in.the amounts for which the Trustees become legally obligated for actions
seeking delinquent contributions, to compel an audit, or for recovery of liquidated damages, audit
- costs, filing fees and any other expenses incurred by the Trustees.

The Trustees are hereby given the power and authority in their discretion, to require any
. Employer to deposit with the Trustees, in advance, as a guarantee for the payment of monthly
contributions, an amount equal to three (3) times the monthly contributions of such Employer, as
estimated by the Trustees. At the optiori of the Trustees the Employer shall furnish the Trustees
in lien of any cash deposit a bond in an amount not less than Five Thousand Dollars (§5,000.00),
Or in an amount consistent with the terms of the current Collective Bargaining Agreement to
which the Employer is subject. " In the event an Employer is repeatedly delinguent in its
contribution payments to the Welfare Fund, the Trustees have the power and authority to require
that Employer to purchase a bond in excess of $5,000.00 or the amounts set forth in the current
Collective Bargaining Agreements in an amount equal to three (3) times the highest monthly
contributions of the Bmployer in the twelve months prior to any delinquency. The Trustees, in
their discretion, may also waive the requirement of a cash deposit or a surety bond in lieu of 4
personal guaranty when such waiver is warranted.

Section 3. REPORT ON CONTRIBUTIONS AND PRODUCTION OF RECORDS.

The Employers shall make all reports on contributions required by the Trustees. Each Employer
shall promptly furnish to the Trustees, on demand, the names of its employees, their social
security numbers, the hours worked by éach employee, and such other information as the
Trustees may reasonably require in connection with the administration of the Trust. The Trustees

. may at any time have an audit made by an independent accounting firm of the payroll of any
Employer in connection with the said contributions andfor reports. AN Bmployers shall be
required to maintain records in compliance with procedures from the beginning of such
Employer’s participation in the Trust until given written authorization by the Administrator, upon
request, to destroy said records. The Administrator shall require the Employer to designate the
classification of all of his employees and if the Employer fails to do so, the Trustees shall
- conduct an investigation for the purpose of determining the classification of such employees and
the results of said investigation shali be conclusive. Attached heéreto as Addendum A are the
current collection polieies concerning the Scheduling of Audits and Retention and Production of

Employer Records adopted by the Trustecs. | e |
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ADDENDUM A

RECORDS REQUIRED TO BE RETAINED BY EMPLOYERS
AND PRODUCED FOR AUDITS

The 'ifblloWing records shall be maintained and retained by all contributing employers to
the Benefit Funds for at least six years from the contribution date and shall be produced for
inspection and copying by an auditor of the Benefit Funds upon written request:

1. Quarterly and annual payroll tax returns, including, but not limited to, federal
quarterly form 941's, federal annual form W-2's, W-3's, 940's, 1099's and state quarterly

unemployment returns (form UC—3).

2. Payroll journals and/or registers which include or identify employf.:es’ social security
numbers, hourly rates of pay, hours worked and the time period in which the work was

performed.

3. Individual earnings records for all employees of the employer not shown on payroll
journals or registers, including social security number and work classification .(or code or clock
or ID number), hourly rates of pay, hours worked and the time period in which the work was

performed.
4. Cash disbursement journals and general ledgers.

5. Copies of all contribution reports and proof of payment (canceled checks or Fecor@s of
canceled checks) of all contributions to the Laborers’ Funds and to all other trade union fringe

benefit funds to which the employer contributed.

6. Copies of all dues records and proof of payment (canceled qhecks or records of
canceled checks) of all union dues submitted to the Laborers' District Council.

7. Records showing all amounts paid to all persons or entities that performed work for
the employer as independent contractors or subcontractors, if any, including copies of any

federal form 1099's issued by the employer.
8. Daily time records filed by employees or supervisors.
9. Source documents and lists of job codes and equipment codes.
10. Certified payrolls for public sector jobs where such payrolls are required.

11. Employee personnel files including, but not lnmted to, last known addresses and
telephone numbers, any documents which demonstrate employees’ job classifications and/or
status as an apprentice, journeyman, foreman, superintendent, or supervisor. (Confidential
medical records or other private records not relevant to the estabhshment of an emiployee’s job

class1ﬁcat10n shall not be disclosed.)




12. Bank account statements and canceled checks from any account used in conjunction
with the employer’s business.

13. Ifrecords of all hours worked, rates of pay and classifications are not provided in the
records listed in items 1 through 10, the employer shall maintain monthly lists of all employees
not shown on payroll records, showing Social Security number and work classification (or code
or clock or ID number), rates of pay and hours worked.

Honor Roll Employers shall be required only to produce basic records needed b)" the
Benefit Funds’ auditors to do an audit, specifically items 1 through 7 above. However,'lf an
initial examination of such limited records discloses significant record keeping errors or f:j111ures
to contribute, the auditor may request additional records listed above. In the absence of eyldenc.e
of a deliberate failure by an Honor Roll Employer to contribute on behalf of a bargalm_ng unit
employee, the rebuttable presumptions provided for in the attached Policy for Retention and
Production of Employer Records shall not apply to such Honor Roll Employer.

Notwithstanding the foregoing, the Collection Committee or the Director of the Field
Department may, in their discretion, determine that a full audit shall be done of any employer or
that, where a sampling audit is to be conducted, specific records shall be produced.. The
judgment of the trustees in interpreting and applying this policy shall be conclusive and binding
on all parties. '

Adopted January 9, 2002




LABORERS’ PENSION AND WELFARE FUNDS
POLICY FOR RETENTION AND PRODUCTION OF EMPLOYER RECORDS

As Adopted by the Boards of Trustees
Effective as of April 1, 2006

WHEREAS, Section 209 of the Employee Retirement Income Security Act of 1974 , as
amended ("ERISA"), 29 U.S.C. Sectionl1059, requires employers obligated to contribute to
employee benefit funds to maintain records with respect to its employees which are sufficient to
determine benefits due to such employees of which may become due to them; and

WHEREAS, the Trustees of the Laborers' Pension Fund and the Trustees of the Health
and Welfare Department of the Construction and General Laborers’ District Council of Chicago
and Vicinity (collectively, the “Benefit Funds™) have the authority under their respective Trust
Agreements to establish rules, regulations and policies regarding records which must be
maintained by employers in order to administer the Benefit Funds; and

WHEREAS, the Trustees of the Benefit Funds have found that most contributing
employers maintain proper records and make all required contributions to the Benefit Funds,
nevertheless, there are employers who are bound by the Trust Agreements of the Benefit Funds
who fail to maintain records which are adequate for the Funds to determine whether proper
contributions have been made on behalf of eligible employees and that some of such employers
do so deliberately in order to avoid their obligations to make such payments; and

WHEREAS, the practices of employers who fail to maintain records sufficient to enable
the Benefit Funds to conduct thorough payroll audits cause their employees to lose valuable
pension and welfare benefits and cause the Benefit Funds to lose contractually required
contributions and investment earnings on those contributions; and

WHEREAS, the pr_actides of employers who fail to maintain adequate recorqs cause the
Benefit Funds to incur substantial additional administrative and legal expenses in order to
determine proper amounts owed to the Funds by such employers; and

WHEREAS, enforcement of a policy specifying the records required to be maifltained
and produced increases the ability of the Funds to prove the contributions oweq by delinquent
employers and thereby to provide proper credit to the employees and their beneficiaries; ‘

NOW THEREFORE, the Trustees resolve that the following policies are adopted by the
Benefit Funds effective as of March 1, 2002:




1. Except as otherwise provided herein, all contributing employers to the Benefit Funds
shall maintain and make available for inspection and copying by an auditor of the Benefit Funds
the records listed on Appendix A, attached hereto.

2. Any employer obligated to contribute to the Benefit Funds who fails to maintain and
make available for inspection and copying fo an auditor of the Benefit Funds the requisite
records listed on Appendix A shall bear the burden of proof with respect to the exclusion of any
employee from coverage by the collective bargaining agreement with the Union. In those cases
where an employer asserts that an employee is excluded because he/she is a member of another
bargaining unit, the employer must submit tangible evidence of that fact, e.g., a union
membership card, contribution records maintained for the benefit funds of the other bargaining
unit, commercial drivers’ license if it is asserted that an employee is a truck driver rather than a
laborer and workers’ compensation policies, forms and applications listing an employee's job
classification or other business records. The affidavit of an employer’s representative or officer
unsupported by documentary evidence shall not be sufficient to meet the employer’s burden of
proof.  Affidavits solicited and obtained ex parte by an employer’s representative from
employees, for which there is no corroborative evidence in the form of records maintained in the
ordinary course of business, shall not be sufficient to meet the employer’s burden of proof.

3. When an employer has failed to maintain or make available the requisite records, there
shall be a rebuttable presumption that any employee listed as a possible laborer by an auditor,
Field Representative or attorney representing the Benefit Funds was a laborer. There shall also
be rebuttable presumptions concerning the hourly rate and number of hours worked as follows:
~ (a) that the employee was paid only $10.00 per hour if no record of wage rates was made by the
employer, and/or (b) that the employee worked 72 hours per week if no record of the number of
hours was maintained; whichever of these presumptions results in the higher amount of
contributions shall be applied. When evidence exists that a different hourly rate was paid to
employees of an employer that failed to maintain the required records, at the discretion of the
Director of the Field Department, a different hourly rate may be presumed for purposes of
determining the amount of contributions owed by the employer. If that evidence shows that the -
employer paid a rate lower than $10.00 per hour to any employees doing bargaining unit work,
then that lower rate shall be presumed to be the actual rate paid to all employees for whom
adequate records were not kept. Similarly, where evidence exists of a different number of hours
worked, the Director may apply a different number of hours for determining the contributions
owed, and this number of hours worked shall be presumed correct. All wages computed as
provided in this paragraph shall be presumed to be paid as straight time wages regardless of the
number of hours worked unless the employer has provided documentation, in the form required
by the terms of this policy, showing that it followed the requirements of the Fair Labor Standards
Act and/or the applicable collective bargaining agreement as to the payment of overtime.

4. An employer that fails to maintain the requisite records and fails to cooperate with the
Trustees in establishing the paid wage rates, actual hours of work and contributions owed to the
Benefit Funds shall be liable to the Benefit Funds and any related organizations, for the :
contribution amounts determined as provided herein and also for 20% liquidated damages,
compound interest at the rate of prime plus 2 points (as determined by the Administrator), -
auditor’s and attorney’s fees and any other expenses of collection including investigative costs.




LABORERS’ PENSION AND WELFARE FUNDS
POLICY FOR SCHEDULING OF AUDITS |

As Adopted by The Boards of Trustees
Effective as of April 1, 2006

Contributing employers to the Laborers’ Pension Fund and the Health and Welfare
Department of Construction and General Laborers® District Council of Chicago and Vicinity
(collectively, the “Benefit Funds”), shall be audited periodically in accordance with the procedures
adopted by the Collection Committee of the Benefit Funds. The Director of the Field Department, in
cooperation with the Benefit Funds’ auditors, shall prepare a schedule for auditing contributing
employers in accordance with the following procedures.

Two types of audits shall be conducted: “full audits” in which payroll and other records on all

employees are examined and “sampling audits” in which a selection of payroll and other records are

~ tested to enable the compliance auditor to make a reasonable determination that there are no

delinquencies. A sampling audit should include a review of all types of records (e.g. payroll records,

tax records, cash disbursement records, reports to other benefit funds, etc.) Where a sampling audit
discloses delinquencies or related record discrepancies, a full audit shall be conducted.

Employers shall be scheduled for either full audits or sampling audits in groups based upon
the contribution histories of the employers. Either a sampling or full audit shall be conducted at least
once every five (5) years. Any employer that fails to schedule an audit and submit records for review
within 45 days from the date of the audit request will be liable for all costs of compelling and
- enforcing the audit request. The following procedures shall be used:

AUDIT PERIOD

1. New Employers. New employers shall be scheduled for audits within the first year in
which contributions to the Benefit Funds are required.

2. Honor Roll Employers. Employers with a history of adequate record keeping and timely,
payments to the Benefit Funds (“Honor Roll Employers™), shall be required to submit to audits every
three (3) to five (5) years. Following an audit showing adequate record keeping and correct
payments, such an employer shall be designated an Honor Roll Employer and shall be selected
randomly for an audit between the third and fifth year thereafter. (Such employers may opt for a
scheduled audit every three years.) An inadvertent shortage of no more than the greater of $1000 or
two percent (2%) of required contributions determined on a full audit covering three or more years of
contributions to the Benefit Funds shall not disqualify an employer from inclusion in this group.

3. Other Contributing Employers. Employers that are not classified as New or Honor Roll
Employers or who have been assessed significant delinquencies to the Benefit Funds or any of the
ancillary funds to which contributions are owed pursuant to the collective bargaining agreements of
the Laborers” District Council shall be scheduled for full audits at least once every three (3) years.




4. Employers Subject to Special Audits. At the discretion of the Director of the Field
Department full audits of employers obligated to contribute to the Benefit Funds may be conducted
at any time based upon information concerning possible delinquencies, e.g., failure to file mqnthly
remittance reports, failure to pay contractually required wage rates, information concermng a
possible closing or sale of the business, information that the employer is operating an alter ego or

similar bases suggesting possible delinquencies.

FULL AND SAMPLING AUDITS

1. New Employers. If there is a sufficient number of employees of a New Emplpye_r, Fhe
auditor of the Benefit Funds may do a sampling audit to determine if the employer is maintaining
accurate records and making required contributions, otherwise the auditor will do a full audit. An
important purpose of audits for new employers is to inform employers of the procedures for

contributing to the Benefit Funds and the requisite records to be maintained. *

2. Honor Roll Employers. Sampling audits shall be used for Honor Ro}l Emplczyer.s ifthey
have sufficient employees to warrant use of sampling methods. If a san}plmg audit fhscloses
inaccurate or incomplete record keeping or evidence of significant delinquencies, a full audit shall be

done.

A 3. Other Contributing Employers. Full audits shall be conducted if employers are not
qualified as New or Honor Roll Employers.

4. Notwifhstanding the foregoing, the Collection Committee or the Director of the Field
Department may, in their discretion, determine that a full audit shall be done of any employer or that,
where a sampling audit is to be conducted, specific records shall be produced.*

~* For information concerning the requisite records o be maintained, see the Laborer§’ Pension
‘and Welfare Funds Policy for Retention and Production of Employer Records, effective as Of_’
April 1, 2006 and the Records Required to be Retained By Employers and Produqed for Audits

adopted January 9, 2002.




AMENDMENT TO THE
RESTATED AGREEMENT AND DECLARATION OF TRUST
OF THE HEALTH AND WELFARE DEPARTMENT OF THE CONSTRUCTION AND
GENERAL LABORERS’ DISTRICT COUNCIL OF CHICAGO AND VICINITY

WHEREAS, Article XTI of the Restated Agreement and Declaration of Trust (“Trust
Agreement”) provides that the Board of Trustees of the Health and Welfare Department of the
Construction and General Laborers’ District Council of Chicago and Vicinity (“Fund”) have the

authority to amend the Trust Agreement;

WHEREAS, Article IV of the Fund’s Trust Agreement sets forth the powers and duties
of the Trustees;

WHEREAS, the Trustees have an obligation to protect the interests of the Plan’s
Participants and to protect the assets of the Fund;

WHEREAS, the Trustees are aware of situations in which contributing Employers have
ceased business operations leaving a large indebtedness to the Fund without a reasonable
likelihood of the Fund collecting such delinquent contributions;

WHEREAS, the individual officers and owners of some Employers have s_ecured jobs
knowing that they will not comply with their legal obligations 1o the Fund by keepmg accurate
records of their laborer employees' employment and make all the required contributions to the
Fund; and _

WHEREAS, such illegal conduct causes substantial losses to the Fund and deprives
Employers who comply with its obligations to the Fund of opportunities to secure employment
for their laborer employees; and

WHEREAS, the individual officers, partners or owners of some contributing Emp{oyers
have used various entities to avoid Liability to the Fund for contributions that would otherwise be
due and then created new companies in order to continue to operate using such illegal practices;

WHEREAS, in some instances such individual officers or owners have accepted
employment as a supervisor or manager with another contributing Employer aud been
responsible for causing such Employers to fail to comply with their obligations to keep accurate
records and make all required contributions; -

WHEREAS, the Trustees have determined that certain individuals and entities ("as
hereinafier defined “Deadbeat Employers”) who engage in these practices willfully or with
reckless disregard for their legal obligations or with repeated incompetence at the expense of
their employees and the Fund have caused the Fund to incur large financial losses and employees
to lose benefit coverage for which they had worked;




WHEREAS, the Trustees have concluded that such Deadbeat Employers’ practices result
in unfair competition for other contributing Employers often with the result of enriching
themselves and depriving lawful Employers of needed work, and depriving the Fund’s
participants of benefits;

WHEREAS, it is the desire of the Trustees to amend the Trust Agreement in order
expressly to provide that the Fund may impose appropriate protective financial requirements on
any Employer that is owned by or that hires a Deadbeat Employer in a managerial or supervisory
role;

_ NOW THEREFORE, the undersigned Trustees of the Fund, pursuant to the authority of
Article XTT of the Restated Agreement and Declaration of Trust, do hereby adopt the following
Amendment to the Restated Agreement and Declaration of Trust effective as of August 1, 2006:

L

The following is added as an additional Paragraph under Article X, “Certain
Definitions”, Section 2, “Employer”;

“A “Deadbeat Employer” is defined as any entity or individual (including, but not limited
to a corporation, parnership, or sole proprietorship and its respective officers, partners or
owners) who have, or previously had in the last 10 years, incurred substantial liability to the
Fund for delinquent contributions and then ceased operations or became insolvent, without
satisfying such substanrial liability and without any reasonable likelihood of paying the amounts
due 10 the Fund. For purposes of this Section, substantial liability shall not be less than $30,000.”

I

The following is added as Section (4) to Article VI, “Employer Contributions™:

' ' EMPLOYER. Subject to the provisions
of subsection (c) and following 30 days after receipt by the Employer of the Notice described
therein, any Employer that is owned, whether in whole or in part, by a Deadbeat Employer shall
be deemed by the Fund as a successor employer to the Deadbeat Employer for purposes of the
delinquent contribution obligations of the Deadbeat Employer to the Fund and shall (i) be liable
‘to the Fund for the unpaid liabilities of the Deadbeat Employer and (ji) be required to post a bond
for the benefit of the Fund in an amount equal to twice the amount of the Deadbeat Employer’s
prior delinquencies to the Fund. ,

() EMPLOYER OPERATED BY DEADBEAT EMPLOYER. Subject to the
provisions of subsection (c) and following 30 days after receipt by the Employer of the Notice
described therein, any Employer whom the Trustees reasonably believe employs an officer,
partner or owner of a2 Deadbeat Employer in a managerial or supervisory position or in any other

responsible position in which the Deadbeat Employer may exercise any control over the assets of




the Employer or contribution obligations of the Employer to the Fund shall be deemed‘ by the
ployer for purposes of the delinquent

Fund as a successor employer to the Deadbeat Em ¥
contribution obligations of the Deadbeat Employer to the Fund and shall (i) be liable to the Fund

for the unpaid liabilities of the Deadbeat Employer and (ii) be required to post a bond for @e
benefit of the Fund in an amount equal to twice the amount of the Deadbeat Employer’s prior

delinquencies to the Fund,

(©) PROCEDURES BY CH AN EMPLOYER Y AVOID LIABILITY
UNDER THIS SECTION. The Fund shall send written notice (the "Notice") to any Employer
whom the Trustees reasonably believe, is owned, in whole or part by a Deadbeat Employer, or
who employs an officer, partner or owner of a Deadbeat Employer in a managerial or
supervisory position or in any other respousible position in which the Deadbeat Employt?r may
exercise any control over the assets of the Employer or contribution obligations to the Fund. The
Notice will provide the Employer with a date certain, no less than 30 days after the date of
transmittal of the Notice to the Employer, to provide evidence, satisfactory to the ngtees, that
the Employer should not be subject to the provisions of subsections (a) or (b), as applicable, as
the Employer deems appropriate in order to avoid lisbility under this Section. Any Employer,
following the date set forth in the Notice from the Fund, who does not provide such satisfactory
evidence to the Trustees, shall be subject to the obligations set forth in subsections (a) or (b), as

applicable. Any Employer who employs an officer or owner of a Deadbeat Employer in a nop-
managerial or non-supervisory position or in any other position in which the Dead?eag Employer
does not exercise any control over the assets of the Employer or contribution obligations o the
Fund will not be considered a successor employer and will not be required to post the bond

described in this Section.

()  MISCELLANEQUS PROVISIONS. The bond referenced in this Section shail be
in addition to any other bond requirements set forth in the Written Agreement. The Trustees shall
have discretion to waive the additional bond requirement or to reduce the amount of the bond,
when, based on the specific circumstances, the Trustees determine it is reasonable to do so.
Whenever a family member of a Deadbeat Employer purportedly has an ownership interest of an
Employer that employs an officer, partner or owner of a Deadbeat Employer, there will be a
rebuttable presumption that the Deadbeat Employer has substantial control over the assets of that

- Employer. *

Except as hereinbefore amend the Trust A

effect in g@ rdance with its terms.




IN WITNESS WHEREOF, the undersigned Trustees
executed on the dates

have caused this Amendment to be
appearing opposite their respective names.

% 7 éwﬂﬁ{ VS be

AMES P. ConNoLLY - DATE

/SCOTT PAVLIS DATE

M@z ke

FRANK RILEY




INSTALLMENT NOTE

This Installment Note (“Note”) is made between the Laborers’ Pension Fund (“Pension Fund”) and L?borers’ VV.el.ﬁ!re
Fund of the Health-and Welfare Department of the Construction and General Laborers’ District Council of Chlcago and Vicinity
(“Health and Welfare Fund” or collectively the “Funds”), the parties of the first part, and Central Suburban Maintenance, Inc,

(the “Company”), the party of the second part.

WHEREAS, the Company has at all relevant times been party to a collective bargaining agreement (“CBA”) with tl.le
Construction and General Laborers’ District Council of Chicago and Vicinity, whereunder it is obligated to make certain
contributions to the above-named Funds, as well as to the Training Fund, on behalf of its covered employees, and to submit

payment of all employee union dues:

WHEREAS, the Company has failed to timely pay certain contributions owed to the Funds for the period of May 2007
thru August 2007,

WHEREAS, the Company has failed to remit all employee union dues to the Funds, as the designated collection agent for
the Construction and General Laborers’ District Council of Chicago and Vicinity, for the period of May 2007 thru August 2007,

WHEREAS, the Company desires to pay all delinquencies owed to the Funds, to pay all union dues owzved to the
Construction and General Laborers’ District Council of Chicago and Vicinity, together with liquidated damages, and interest, as
set forth below and further desires to remain current in its obligation to pay contributions to the Funds.

THE PARTIES HEREBY AGREE as follows:

1. The Company will pay $32.607.44 to the Health and Welfare Fund (comprised of $26,053.03 in delinquent
contributions, $5,210.61 in liquidated damages and $1,343.80 in interest) (based on an interest rate of 10.25%). The
Company will also pay $22.813.90 to the Pension Fund (comprised of $18,231.32 in delinquent contributions,
$3.646.26 in liquidated damages and $936.32 in interest). All of these amounts shall be paid according to the schedule

described below in paragraphs 3 and 4.

2. The Company will also pay $836.34 to the Training Fund (comprised of $693.83 in delinquent contributions, $138.77
in liquidated damages and $3.74 in interest), $256.57 to the CCA Fund (comprised of $231.98 in delinquent
contributions, $23.20 in liquidated damages and $1.39 in interest), $219.91 to the LECET Fund (comprised of
$198.84 in delinquent contributions and $19.88 in liquidated damages and $1.19 in interest), $439.83 to the LDCMC
Fund (comprised of $397.68 in delinquent contributions and $39.77 in liquidated damages and $2.38 in interest) and
$3,150.68 in union dues (comprised of $2,864.25 in delinquent contributions and $286.43 in liquidated damages).
These delinquent amounts shall be paid in their entirety at the time payment under this Note commences, in
accordance with the schedule described in paragraph 3. ‘

On September 19, 2007, the Company will pay twenty percent (20%) of the total outstanding indebtedness, excluding

3.
note interest and the delinquent amounts described above in paragraph 2, or $6,283.04 to the Health and Welfare
Fund and $4,395.94 to the Pension Fund. .

4. For twelve (12) consecutive months commencing on November 1, 2007 and ending on October 1, 2008, the Company

will pay $2,193.70 per payment to the Health and Welfare Fund and $1.534.83 per payment to the Pension Fund.

5. The Company will remit all payments to the Funds’ Administrative Offices, which are located at 11465 Cermak
. Road, Westchester, Illinois 60154.

6. The Company understands and agrees that this Installment Note is based on reports submitted by the Company to
the Funds and that the Funds reserve the right to conduct an audit, in accordance with the terms of the collective
bargaining agreement and the Funds® respective Agreements and Declarations of Trust, to determine benefit
contribution compliance for the time period covered herein and further reserve the right to collect any unpaid
contributions, union dues, interest, liquidated damages, and audit costs as shown on said audit.

EXHIBIT

tabbles”

7. Payments made pursuant to this Installment Note shall be considered “gontributions” as defined under the_terms of
the CBA and the Fund’s respective Agreements and Declarations of Trust. If the contributions are not paid by the




8.

9.

10.

The Parties hereby agree to these terms by their execution hereof on the

10" day following the date on which payment should have been received, the contribution shall be considered
delinquent and all charges which apply to the late payment of contributions under the terms of the CBA and the
Fund’s respective agreements and Declarations of Trust shall apply, including, but not limited to, the assessment of
interest and liquidated damages. Further, in the event the Company fails to timely make any payments described in
this Note. All amounts described in paragraph 1 herein shall immediately become due on the 10" day following the
date on which payment should have been received by the Fund’s under the terms of this Note. In such event the
Company further agrees to pay all attorney fees and costs incurred by the Funds in any action to enforce any part or

all of this note.

This Installment Note is conditioned on the Company’s staying current on its obligations to the Funds under the
terms of the collective bargaining agreemeint and the Funds’ respective Agreements and Declarations of Trust: -In
the event that the Company fails to maintain its obligations under the terms of the collective bargaining agreement
and the Funds’ respective Agreements and Declarations of Trust, including, but no limited to, its obligations te
submit timely contribution reports and to make timely contribution payments by the tenth day following the month
in which laborers’ work was performed, then the Funds shall have the right to accelerate and collect all amounts due
under this Installment Note, plus payment of all attorneys’ fees and costs incurred by the Funds in any action to

accelerate this Installment Note.

The Company further agrees to obtain and maintain a surety bond to insure the payment of wages and benefit
contributions as required under the terms of the CBA.

The Company shall have the right to prepay the entire amount due under the Note prior to the date upon which
payment is due without penalty and without payment of any precalculated Note interest that has not accrued as of

the date full payment has been made.

dayofthe _____ ,2007.

Centx:al Subilrban Maintenance, Inc.
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By:/ é: i ('_/_égé )
Title: 42 L2 gﬁ ) b

Laborers’ Pension Fund

— \\\M

By: :
Lgose?} Welfar&hmd-a) tNe Health and Welfare Department of the Construction and General Laborers’ District Council of
Chicagoe and Vicinity.

By:




GUARANTY OF PAYMENT AND INDEMNIFICATION

by the undersigned,

This/JGuaranty (“Guaranty”) is made as of ?-—,225’; 4
yod (the “Guarantor”), to and for the benefit of the LABORERS’ PENSION FUND
THE LABORERS’ WELFARE FUND OF THE HEALTH AND WELFARE DEPARTMENT OF THE

CONSTRUCTION AND GENERAL LABORERS’ DISTRICT COUNCIL OF CHICAGO AND VICINITY
‘ (collectively, the “Funds”).

WHEREAS, Central Suburban Maintenance, Inc. (the “Company”) has agreed to pay a total of $60,324.67
to the Funds in settlement of the alleged delinquent contributions owed to the Funds and to be paid under the terms of a

~ Setflement Agreement and Installment Note (“Note”).

WHEREAS, the Funds are unwilling to enter into the Note unless the guarantor executes this Guaranty: and
WHEREAS, the Guarantor has a financial interest in the Company and will be benefited by the Note:

NOW WHEREAS, in consideration of the foregoing, the Guarantor agrees as follows:

1. Guaranty of Payment and Indemnification. The undersigned guarantees, absolutely and unconditionally:
(a) the payment when due of the entire principal indebtedness and all interest evidenced by the Note during the twelve
(12) month payment period including interest and liquidated damages for late or unpaid payments due on the note; and
() the full and complete payment of any and all fees and costs incurred pursuant to default under terms of the Note,
whether litigation is involved or not, and if involved, whether at the trial or appellate levels or in-pre- or post-
judgenient bankruptcy proceedings in enforcing or realizing upon the obligations of the Guarantor hereunder (the
obligations of Guarantor under this Paragraph 1 are collectively hereinafter referred to as the “Obligations”). The
Guarantor also agrees to be personally liable for all monthly benefit contributions, union dues and/or wages owed from
the Company to the Funds, the District Council, all ancillary funds, and/or the participants that are due at the time the
Note and Guaranty are entered into and/or are incurred and become due and owing for the duration of the Note,
including all interest, liquidated damages, audit costs, attorneys’ fees and costs.

, 2. Continuing Guaranty. This Guaranty shall be a continuing Guaranty, and shall not be discharged, impaired
or affected by; (a) the existence or continuance of any obligation on the party of the Company with respect to the Note;
(b) any forbearance or extension of the time of payment of the Note; (c) the validity or invalidity of the Note; (d) any
defenses whatsoever that the Company or any of the party thereto may have to the performance or observance of any
term, covenant or condition contained in the Note; (¢) the existence or non-existence of the Company as a legal entity;
() any limitation or exculpation of (other than the payment and performance in full of all of the Company’s
Obligations) that Guarantor may have as to his undertakings, liabilities and obligations hereunder, including any
defenses based upon any legal disability of the Company or any discharge or limitation of the disability of the
Company, whether consensual or arising by operation of law or any bankruptcy, insolvency or debtor-relief
proceeding, or from any other cause, each and every such defense being hereby waived by the Guarantor.

3.  Waivers. Guarantor waives diligence, presentment, protest, notice of dishonor, demand for payment,
* ‘extension of time of payment, notice of acceptance of this Guaranty, non-payment at maturity and indulgences and
notices of every kind not provided for under this Guaranty. It is the intention of this Guaranty that Guarantor shall
remain liable as principal, notwithstanding any act, omision or thing which might otherwise operate as a legal or
equitable discharge of Guarantor, until all of the Company’s obligations shall have been fully paid and performed.

4. Subrogation, _Notwithstanding anything to the contrary clsewhere contained herein or in the Note, the
guarantor expressly waive with respect to the Company any and all rights at law or in equity to-subrogation, to
reimbursement, to exoneration, to coniribution, to set off or to any other rights that could accrue to a surety against a
principal, to the Guarantor against a maker or obligor, to an accommodation party against the party accommodated, or
~to a holder or transferee against a maker, and which the guarantor may have or hereafter acquire against the Company

in connection with or as a result of Guarantor’s execution, delivery and/or performance of this iniiaas
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The Guarantor agrees that he or she shall not have or assert any such rights against the Company or its successors and
assigns or any other period (including and surety), either directly or as an attempted set off to any action commenced
against the Guarantor by the Company (as borrower or in any other capacity) or any other person.

5. Independent Obligations. The Funds may enforce this Guaranty without first resorting to or without first
having recourse to the Note; provided, however, that nothing herein contained shall preclude the Funds form suing on
the Note or fromrexercising any other rights; and the Funds-shall note-be required-te institute or-prosecute proceedings.
to recover any deficiency as a condition of any payment hereunder or enforcement hereof.

6. Acceleration. In the event that payments due under the Note shall be accelerated, the Guarantor’s
obligations hereunder shall also be accelerated without further notice from the Funds.

7. Effect of Bankruptey. This Guaranty shall continue in full force and effect notwithstanding the institution
by or against the Company of bankruptcy, reorganization, readjustment, receivership or insolvency proceedings of any
nature, or the disaffirmance of the Note in any such proceedings, or others.

8. Termination. This Guaranty shall remain in full force and effect as to the Guarantor until all of the
Companys’ Obligations under the Note outstanding shall be finally and irrevocably paid in full. Payment of all of the
Company’s Obligations form time to time shall not operate as a discontinuance of this Guaranty. If after receipt of any
payment of all or any part of the Company’s Obligations, the Funds are for any reason compelled to surrender such
payment to any person or entity, because such payment is determined to be void or voidable as a preference,

" impermissible set off, or a diversion of trust fund, or for any reason, this Guaranty shall continue in full force
notwithstanding any contract action which may have been taken by the Funds in reliance upon such payment, and any
such contrary action so taken shall be without prejudice to the Funds’ rights under this Guaranty and shall be deemed
to have been conditioned upon such payment having become final and irrevocable.

9. The Company’s Financial Condition. The guarantor assumes full responsibility for keeping fully informed
of the Company’s financial condition and all other circumstances affecting the Company’s ability to perform its
Obligations, and agree that the Funds will have no duty to report to Guarantor any information which the Funds
receive about the Company’s financial condition or any circumstances bearing on its ability to perform.

10. Expenses. The undersigned agrees to pay and reimburse the Funds for all cost and attorney’s fees, which
they may expend or incur in the enforcement of this Guaranty or any of the Company’s Obligations under the Note.

11. Delay, Cumulative Remedies. No delay or failure by the Funds to exercise any right to remedy aga‘inst the
Company or Guarantor will be construed as a waiver of that right or remedy. All remedies of the Funds against the

- Company and the Guarantor are cumulative.

12. Binding Effect. This guaranty shall incur to the benefit of and may be enforced by the Funds, and shall be
. binding upon and enforceable against the Guarantor and Guarantor’s heirs, legal representatives, successors and
assigns. In the event of the death of the Guarantor, the obligations of such deceased Guarantor shall continue in full
force and effect against his estate, personal representatives, successors and assigns. Without limiting the generality of
the foregoing, the Funds (or their successors and assigns) may from time to time and without notice to undersigned,
assign any and all of their rights under this Guaranty without in any way affecting or diminishing the obligations of the
undersigned hereunder, who shall continue to remain bound by the obligated to perform under and with respect to this
Guaranty as though there had been no such assignment. :

14. Warranties, Guarantor makes to the Funds the following representations and warranties:

(a) Authorization. Guarantor has full right, power and authorization to enter into this Guaranty and
carry out his obligations hereunder

(b) No Conflict. The execution, delivery and performance by Guarantor of this Guaranty will not
violate or be in conflict with, results in a breach of, or constitute a default under, any indenture, agreement or any other
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instrument to which Guarantor is a party or by which Guarantor or any of his assets or properties is bound, or any
order, writ, injunction or decree of any court or governmental institute.

(c) Litigation. There are no actions, suits or proceedings pending, or to the knowledge of Guarantor,
threatened against or adversely affecting any Guarantor at law of in equity or before or by governmental agency or
instrumentality which involve any of the transactions herein contemplated, or the possibility of any judgement or

liability which may result in.any. material and adverse change in the financial condition of any Guarantor. Guarantor is
not in default with respect to any judgment, order, writ, injunction, decree, rule or regulation of any court.

(d) Enforceability. This guaranty is a legal, valid and binding obligation of Guarantor, cnforcea'ble in
accordance with its terms, except as enforceability may be limited by applicable bankruptcy, insolvency or similar
laws affecting the rights of creditors generally.

15. Notices. All notices or other communications required or permitted hereunder shall be (a) in writing
and shall be deemed to be given when either () delivered in period, (IT) three (3) days after deposit in a regularly
maintained receptacle of the United States mail as registered or Certified mail, postage prepaid, (III) when received if
sent by private courier service, or (IV) on the day on which Guarantor refuses delivery by mail or by private courier
service, and (b) addressed as follows:

In Case of Guarantor . ' In Case of tﬁe Funds:

Collection Counsel

Patrick T Wallace

Laborers Pension & Welfare Fund
Sub Office

53 W Jackson Blvd

Suite 550

Chicago IL 60604-3607

or such other addresses as may from time to time be designated by the party to be addressed by notice to the other in
the manner hereinabove provided. The Funds will use their best efforts to send courtesy copies of notices provided
hereunder to Guarantor’s attorney, . But the failure by the Funds to send courtesy
‘copies to Guarantor’s attorney shall not limit or restrict the Funds’ rights under this Guaranty in any manner nor
relieve Guarantor of any obligations under this guaranty.

16. Additional Waivers. Guarantor expressly and unconditionally waives, in conmection with any suit, action
or proceeding brought by the Funds on this Guaranty, any and every right he or she may have to (I) injunctive relief,
(I0) a trial by jury, (III) interpose any counterclaim therein and (IV) seek to have the same consolidated with any other
or separate suit, action or proceeding.

17. Severability. If all or any portion of any provision of this Guaranty is declared or found by a court of
competent jurisdiction to be unenforceable or null and void, such provision or portion thereof shall be deemed stricken
and severed from this Guaranty and the remaining provisions and portions hereof shall continue in full force and

effect.

18. Applicable Law: Venue. This Guaranty and the transactions evidenced hereby shall be construed and
interpreted under the laws of the State of Illinois. Guarantor, in order to induce the Funds to accept this Guaranty and
inter into the loan agreement, and for other good and valuable consideration, the receipt and sufficiency of which
hereby is acknowledged, agrees that all actions or proceedings arising directly, indirectly or otherwise in connection
with, out of, related to or from this Guaranty shall be litigated, at the Fund’s sole discretion and election, only in courts
having a situs within the county of Cook, State of Illinois, Eastern Division. Guarantor hereby waives any right he or
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she may have to transfer or change the venue or any litigation brought against him by the Funds on this agreement in
accordance with this paragraph.

19. Time is of the Essence, Time is of the essence of this Guaranty as to the performance of the undersigned.

20. Death of a Guarantor, In the event of the death of Guarantor, the Funds shall have the right to accelerat'e
the indebtedness evidenced by the Note unless, within. sixty (60) days of his death, Guarantor’s estate assumes his
obligations hereunder by an instrument satisfactory to the Funds and delivers to the Funds security for performance of
such obligations satisfactory to the Funds.

IN WITNESS WHEREOF, the undersigned Guarantor has executed this instrument as of the date and year
first above written. '

M L2

225 -34- 3675

Social Security Number  Social Security Number

Date: q/g?.f/ c7
7

Social Security Number Social Security Number

APPROVED AS TO FORM AND SUBSTANCE
ON BEHALF OF GUARANTOR;

Dated:




CERTIFICATE OF SERVICE

The undersigned certifies that he caused a copy of the foregoing Motion to Reinstate and

Confess Judgment to be served upon the following persons, via U.S. Mail, this 6" day of March

2009.

Central Suburban Contracting & Maintenance Inc.
c/o John R. Hubeny

200 East Chicago Ave., Ste 200

Westmont, IL 60559

Gregory D. Reed
1727 Farmside
Carpentersville, IL 60110

Dennis Volpe
29W621 Vale Rd.
West Chicago, IL 60185

/s/ Patrick T. Wallace




