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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

LABORERS’ PENSION FUND and )
LABORERS’ WELFARE FUND OF THE )
HEALTH AND WELFARE DEPARTMENT )
OF THE CONSTRUCTION AND GENERAL )
LABORERS’ DISTRICT COUNCIL OF )
CHICAGO AND VICINITY, and JAMES S. )
JORGENSEN, Administrator of the Funds, )
)
Plaintiffs, ) Case No.: 08 C 5958
v, )
) Judge Kennelly
CENTRAL SUBURBAN CONTRACTING & )
MAINTENANCE, INC. an Illinois corporation, )
DENNIS YOLPE, individually, and GREGORY )
D. REED, individually, )
)
)

Defendants.
MOTION TO REINSTATE AND CONFESS JUDGMENT

Now come Plaintiffs Laborers' Pension Fund and Laborers' Welfare Fund for the Health
and Welfare Department of the Construction and General Laborers' District Council of Chicago
and Vicinity and James S. Jorgensen, Administrator of the Funds (“Funds™), by and through their
attorney, Patrick T. Wallace, and hereby move this Court to reinstate and confess judgment
against Defendants Central Suburban Contracting & Maintenance, Inc. (“Central Suburban” or
the “Company”), Dennis Volpe and Gregory D. Reed based on the Defendants’ failure to pay
amounts due on an Installment Note reached in settlement of this case. In support of this Motion,

Plaintiffs state as follows:

1. Pursuant to the parties’ Settlement Agreement and Agreed Motion to Dismiss, this
Court entered an Order dismissing the matter without prejudice and retaining jurisdiction to

enforce the terms of the Installment Note and Guaranty of Payment and Indemnification reached
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by the parties in settlement of the case through December 1, 2009. A true and accurate copy of
the Court’s Order is attached hereto as Exhibit A.

2, The Company is in default on the Installment Note. Specifically, the Company
has failed to submit its March 2009 installment due on the Note. In addition, the Company has
failed to submit current benefit reports and contributions for the period of December 2008
forward. See Affidavit of James Fosco attached hereto as Exhibit B, 5.

3. Accordingly, Plaintiffs respectfully request that this Court reinstate this case in
favor of the Funds and against Defendants Central Suburban, Dennis Volpe and Gregory D. Reed
in the amount of $27,212.20 representing $26,967.20 due on the defaulted Installment Note and
$245.00 in attorneys’ fees and costs incurred by the Funds in bringing this Motion.

| WHEREFORE, Plaintiffs respectfully request that this Court reinstate this case and enter
judgment in favor of the Funds and against Defendants Central Suburban Contracting &
Maintenance, Inc., Dennis Volpe and Gregory D. Reed in the amount of $27,212.20.
Respectfully submitted,

March 6, 2009 Laborers’ Pension Fund, et al.

By: /s/ Patrick T. Wallace
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

: EASTERN DIVISION
LABORERS’ PENSION FUND 2nd )
LABORERS’ WELFARE FUND OF THE )
HEAL_TH AND WELFARE DEPARTMENT )
OF THE CONSTRUCTION AND GENERAL )
LABORERS’ DISTRICT COUNCIL OF )
CHICAGQ AND VICINITY, and JAMESS. )
JORGENSEN, Administrator of the Funds, )
: )
: Plaintiffs, ) Case No.: 08 C 5958
V. )
) Judge Kennelly
CENT}.!AL SUBURBAN CONTRACTING & )
MAINTENANCE, INC, an INinois corporation, )
DENNIS YOLPE, individually, and GREGORY )
D, REED individually, )
)
Defendants. )
ORDER OF DISMISSAL

Th is matter having come before the Court pursuant to the parties’ Settlement Agreement
and Agi*ocd Motion to Dismiss, ,it is hereby ordered that this matter is dismissed pursuant to the
terms off the Installment Note and Guaranty of Payment and Indemnification against Defgndants
Cer:trais Suburban Contracting & Maintenance, Inc,, Dennis Volpe and Gregory D. Reed with

this Courl retaining Jutisdiction to enforce the terms thereof through December 31, 2009,

( (% o g’ | | Entered:

Date; g

Fion, Matthew F. Kcnnelly { -
United States District Court Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

LABORERS’ PENSION FUND and )
LABORERS?’ WELFARE FUND OF THE )
HEALTH AND WELFARE DEPARTMENT )
OF THE CONSTRUCTION AND GENERAL )
LABORERS’ DISTRICT COUNCIL OF )
CHICAGO AND VICINITY, and JAMES S. )
JORGENSEN, Administrator of the Funds, )
)
)
)
)
)

Plaintiffs, Case No.: 08 C 3958
\2
Judge Kennelly
CENTRAL SUBURBAN CONTRACTING &
MAINTENANCE, INC. an Illinois corporation, )
DENNIS VOLPE, individually, and GREGORY )
D. REED, individually, )
)
Defendants, )
AFFIDAVIT OF JAMES FOSCO

James Fosco, being first duly sworn on oath, deposes and states as follows:

1. 1 am a Field Representative employed by the Laborers’ Pension Fund and the
Laborers’ Welfare Fund of the Construction and General Laborers’ District Council of Chicago
and Vicinity (hereinafter collectively referred to as the “Funds”), Plaintiffs in the above-
referenced action, My responsibilities include oversight of the collection of amounts owed by
Defendant Central Suburban Contracting & Maintenance, Inc. (hereinafter “Central Suburban™ or

| the “Company”). This Affidavit is submitted in support of the Laborers® Funds’ Motion to
Reinstate and Confoss Judgment. Ihave personal knowledge regarding the statements contained

herein,

2. OnSeptember 9, 1996 and October 19, 1998, the Company signed an Independent

Construction Industry Collective Bargaining Agreement (“Agreement™) with the Constraction
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and General Laborers® District Covncil of Chicago and Vicinity (“District Council”) and
Laborers’ Local Union No. 96. True and accurate copies of the Agreements are attached hereto
as Exhibits B-1 and B-2. Pursuant to the terms of the Memoranda, the Company is bound to the
terms of the relevant collective bargaining agreements incorporated by reference in the
Agreement and the Funds’ respective Agreements and Declarations of Trust.

3. Pursuant to agreement, the Funds have been duly authorized to act as collection
agents on behalf of the District Council for union dues owed to the District Council.

4. The Agreement and the Funds’ réspecﬁve Agreements and Declarations of Trust
to which the Company is bound require that the Company submit benefit reports and contribution
payments by the tenth day of the following month, Payments which are not received within thirty
days of this date are assessed liquidated damages in the amount of 10 percent or 20 percent
liquidated damages (on Pension, Welfare and Training Fund after June 1, 2007) of the principal
amount of delinquent contributions, and interest at a rate of prime plus 2 percent as charged by
the J.P. Morgan Chase Bank, N.A. from the date of delinquency forward. The Agreement and
the Funds’ respective Agreements and Declarations of Trust also obligate the Company to submit
its books and records to the Funds for periodic audits to determine benefit contribution
compliance. A copy of the relevant portions of the Agreement are attached as Exhibit B-3; 2
copy of the relevant portions of the Amended Agreement and Declaration of Trust creating the
Laborers’ Pension Fund are attached as Exhibit B-4; and a copy of the relevant portions of the

Amended Health and Welfare Departmént of the Construction and General Laborers’ District

Council are attached as Exhibit B-5.




5. The Company entered into an Installment Note (“Note”) in settlement of this case,
a true and accurate copy of which is attached hereto as Exhibit B-6. Dennis Volpe and Gregory
Reed entered into a Guaranty of Payment and Indemnification Agreement (“Guaranty™) agreeing
to personally guarantee the debt. A true and accurate copy of the Guaranty is attached hereto as
Exhibit B-7. The Company has failed to submit and pay the March 2009 installment due on the
Note. The Company also failed to submit timely payments for January and February 2009
installments. Finally, the Company owes benefit and dues reports for the period of December
2008 forward. As a result, the Company is in default on the Note. Under the terms Note and

Guaranty, Defendants Central Suburban, Dennis Volpe and Gregory Reed owe the following:

Welfare: $15,207.80
Pension: 10,722.20
Liquidated damages 1,037.20
TOTAL: 26,967.20
FURTHER AFFIANT SAYETH NOT.
I S,
¥, wd
I Fosco

Subscri&:fi d swom to before me
this day of March 2009.
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Central Suburban Cont & Maint, Inc.

ACCEPTED:
Laborers' Local Unton No. (Emptoyer)

». DENNIS VOLPE, PRES.
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(b) To enforce the provisions of the PensionPlan and the rules and regulations

adopted by the Trustees in a uniform manner with respect to individuals

_similarly situated. .

(¢) © To determine questions arising under the Pension Plan or this Agreement
mcludmg the power to determme the rights  of Employees and thelr

Beneficiaries, and their respective benefits, and to remedy ambxgmtles,

inconsistencies or omissions.

ARTICLE VI -

FUNQING PENSION PLAN BENEFITS

Section]. IN GENERAL. in order to fund the benefits provide;d under the
Pension Plan, each Employer, for the period that it is obligated by a Written Agreement,
shall make contributions to the Trustees at the times required by that agreement. The rate
of contr'i_bu-ti»ons shall be determined by the applicable Collective Bargaining Agreement or

Participation Agreement, together with any amendments, supplements or modifications

thereto. Notwith"standing the pxeceding sentence, if an Employer is required to make

- contributions by reason of a Participation or other Wntten Agreement thatis not a Collective
Bargammg Agreement, the amount of its contnbutlons shall be the same as the amount -
. required by the Collective Bargaining Agreement in effect between the Employer

Association and the Union which covers Employees performing similar work. No
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Emiployee shall be permitted to contract or otherwise agree with or permit his Employer to
~ provide wage or benefit payments which do not conform with the amount of contributions

required under the provisions of a Collective. Bargaining Agreement-or-Participation——

Agreement and any su?:h contract or agreement shall be null and void. It shall not be 2
.defense to aﬁy claim by the Trustees or an Employee for payment of delinquenf
‘contril‘m'tions f;om an Em'ploye,r that such Employer has entered into an agreement with any
| . Employee‘ purporting to waive the Em_ployee’s' righf to strict compliance with the provisions
of the applicable Collective .Bargaixiing Aéreeni__e’nt or a Participation Agreément. All
contributions shall be paid Ain the manner 'and form r.eq_uired by the Trustees.

Section2. DEFAULTIN PAYMENT OF CONTRIBUTIONS. Nonpayment by |

an Employer of any contrlbutlons when due shall not relieve any other Employer of his

obligation to make payments. The Trustees may take any action necessary to enforce:

‘payment of the cor;tributi-ons and penalties due hereunder, including, but not limited to,
proceedings at law and in equity. Any such action shall not prejudice the Union inany
action it may wish to take on account of such nonpayfneﬁt. The Trustees are authorized fo -
establish a reasonable and lawfil grace peﬁod by which cqntributiéns must be received;’
Employers making contributions that aré not received Eefore the expiratidn of said period
and any Employer making late paymeﬁts due under an installment agreement shall be
assessed liquidated damages of 10% of the amount of the conmbunon:. which are owed.

All Employers party to or otherwise bound by this Agreement acknowledge that the




liquidated damages will be usedto defer administrative costs arising by said delinquency and
‘acknowledge the costs to be actual and substantial though difficult to ascertain; however the

 Employers acknowledge these costs to be at a minimum of 10%, waiving the necessity of

any additidn_al proof thereof. In éddition, the delinquent contributions and any payments
owed by an Employer pﬁrsuant to an installment agreement, shall'bear interest up Ato the
prime rate of interest plus two points charged by the Fund’s custodiap bank (or any cher
bank selected by the Trustees) or such other lawful amount as deteﬁn_i‘ned by the Trustees
from the due datt;uvntil totally satisfied. The Trustees are hereby given the 'powér and -
authority to &elegate the collection of contributions toa Collection Committee, which, in its
discretion, inay assess a lesser or greater amount or waive of suspend payment of liquidated.
damages, interest, audit fees or investigative costs in accordance with rules and procedures
adopted by the Collection Committee and to compromise claims for delinquent
éontribut-ioris and related liabilities and collec'tion}costs -xvﬁere appropriate to settle cases
favorably for the Fund. The Collection Committee may include trustees of the Lainorer's’
Welfare Fund as members of the Committee.
In the event an Employer party ‘to this Agreement or otherwis_é bbund thereby
"becomes del‘inq;u'ent' in his contributions or an installment agreement, or fails to posta bond
as réquir-ed, said del‘inciuent Employer shall be liable for ;eason-able attorneys' fees and for
‘all reasonable costs incurred in the colleéction process, including court fees. audit fees,

investigative costs, etc. The term "reasonable attorneys' fees” as used herein shall mean all

-26-




attorneys' fees in the amounts for which the Trustees become legally obligated including

recovery of liquidated damages, audit costs, filing fees and any other expenses incurred by

The Trustees are hereby given the power and authority, in their discretion, to require
any Employer to deposit with the Trustees, in advance, as a guarantee for the payrﬁent of
monthly contribﬁtions, an amount equal to three (3) times the monthly contributions of such
Employer, as estimated by the Trustees. At the option of the Trustees the Employer shall
furnish the Trustees, in lieu of any cash deposit, a bond in an amo'u?xt not less than Five
Thousaﬁd Dollars‘ ($5,000.00) or in an amount consistent with thie terms of the current
collective bargaining agreeinenis. In the event an Employer is repeatedly delincjﬁent in ifs
contribution payments to the Pension Fund, the Trustees have the power and aufhorify to
require that Employer to purchase a bond in excess of $5,000.QO orthe émounts set forth in
the current collective bargain.ipg: agreements, in an amount eqixal to three (3) times the

: highest monthly contributions of the Employer in the twelve months prior to any
delinquency. The Trustees, in their discretion, may also waive the requirement of a cash

deposit or a surety bond in lieu of a personal guaranty when such waiver is warranted.

REPORT ON CONTRIBUTIONS AND PRODUCTION OF

Section 3,
RECORDS. The Employers shall make all reports on contributions required by the Truétees.
Each Emplover s’hall'. promptly furnish to the Trustees, on demand. the names of its

-employees, their social security numbers, the hours worked by each er.nployee,j and such

27-




other inférrnation as the Trustees may reasonably require in connection with the
administration of the Trust and Pension Plan. The Trustees may at any time have an audit
 made by an independent certified public accountant or its representatives of the payroll of
. any Emplo’ygr in conn'ectio’n_with the said contriiautions and/or reports. All Employers shall
be reqﬁired to maintain records in compliance with procedures developed and communicated
by the Administrator from the beginning of such Employer’s participation in the Pension

" Fund forward unless given ‘written authorization by the Administrator upon vrequ-est to
destroy said record. The 'Administrétor shall require the Employer to designate the
classification of all of his employees and if the Employer fails to do so, the Trustécs shau
cox_lduct an inveStigatibﬁ for the purpose of determining the classiﬁcatioﬁ of such employees
and the results of said invesﬁgation shaIlibe' conclusive. Attaéhed hereto as Addendum A

are the current collection policies concerning Scheduling of Audits and Retention and

Production of Employer Records adopted by the Trustees.

ARTICLE VIII

FILING CLAIMS AND REVIEW OF DENIALS OF CLAIM

Section 1.  FILING OF A CLAIM. Claims for the payment of any benefits

provided by the Pension Plan shall be filed, in writing, in accordance with the Rules and

* Regulations set forth in Article 7 of the Pension Plan.

-28-




ADDENDUM A

RECORDS REQUIRED TO BE RETAINED BY EMPLOYERS
AND PRODUCED FOR AUDITS

""" 'The foliowing records shail be maintained and retained by all contributing employers to
the Benefit Funds for at least six years from the contribution date and shall be produced for
inspection and copying by an auditor of the Benefit Funds upon written request:

L Quarterfy and annual payroll tax retums, including, but not limited to, federal
quarterly form 941's, federal annual form W-2's, W-3's, 940's, 1099's and state quarterly

unemployment returns (form UC-3).

2. Payroll journals and/or registers which include or identify employ?es’ social security
numbers, hourly rates of pay, hours worked and the time period in which the work was

‘performed.
3. Individual earnings records for all employees of the employer not shown on payroll

journals or registers, including social security number and work classification .(or code or clock
or ID number), hourly rates of pay, hours worked and the time period in which the work was

performed.
4. Cash disbursement journals and general ledgers.

5. Copies of all contribution reports and proof of payment (canceled checks or fecorc!s of
canceled checks) of all contributions to the Laborers’ Funds and to all other trade union fringe

benefit funds to which the employer contributed.

6. Copies of all dues records and proof of payment (canceled checks or records of
canceled checks) of all union dues submitted to the Laborers' District Council. o .
: 7. Records showing all amounts paid to all persons or entities that p'erformefl work for
the employer as independent contractors or subcontractors, if any, including copies of any
federal form 1099's issued by the employer. -

8. Daily time records filed by employees or supervisors.
9. Source documents and lists of job codes and equipment codes.
10. Certified payrolls for public sector jobs where such payrolls are required.

. 11. Employee personnel files including, but not limited to, last known addresses and
telephone numbers, any documents which demonstrate employees’ job classifications andfor.
status as an apprentice, journeyman, foreman, superintendent, or supervisor. (Confidential
medical records or other private records not relevant to the establishment of an eniployee’s job
classification shall not be disclosed.) '




12. Bank account statements and canceled checks from any account used in conjunction
with the employer’s business.

records listed in items 1 through 10, the employer shall maintain monthly lists of all éihﬁloyegsi
not shown on payroll records, showing Social Security number and work classification (or code
or clock or ID number), rates of pay and hours worked.

13, If records of all hours worked, rates of pay and classifications are not provided in the

Honor Roll Employers shall be required only to produce basic records needed b).' the
Benefit Funds’ auditors to do an audit, specifically items 1 through 7 abo_ve. However, .lf an
initial examination of such limited records discloses significant record keeping errors or f'fulures
to contribute, the auditor may request additional records listed above. In the absence of eytdencfa
of a deliberate failure by an Honor Roll Employer to contribute on behal'f ofa bargauu_ng um(;
employee, the rebuttable presumptions provided for in the attached Policy for Retention an
Production of Employer Records shall not apply to such Honor Roll Employer.

'Notwithstanding the foregoing, the Collection Committee or the Director of the Field
Department may, in their discretion, determine that a full audit shall be done of any employe{‘l(l)r
that, where a sampling audit is to be conducted, specific records shall be groduced.. | dine
judgment of the trustees in interpreting and applying this policy shall be conclusive and binding
on all parties. '

Adopted January 9, 2002




LABORERS’ PENSION AND WELFARE FUNDS
POLICY FOR RETENTION AND PRODUCTION OF EMPLOYER RECORDS

. As Adopted by the Boards of Trustees
Effective as of April 1, 2006

WHEREAS, Section 209 of the Employee Retirement Income Security Act of 1974 , as
amended ("ERISA"), 29 U.S.C. Section1059, requires employers obligated to contribute to
employee benefit funds to maintain records with respect to its employees which are sufficient to
determine benefits due to such employees of which may become due to them; and

WHEREAS, the Trustees of the Laborers' Pension Fund and the Trustees of the Health’
and Welfare Department of the Construction and General Laborers’ District Council of Chicago
and Vicinity (collectively, the “Benefit Funds™) have the authority under their respective Trust
Agreements to establish rules, regulations and policies regarding records which must be
maintained by employers in order to administer the Benefit Funds; and

WHEREAS, the Trustees of the Benefit Funds have found that most contributing
employers maintain proper records and make all required contributions to the Benefit Funds,
nevertheless, there are employers who are bound by the Trust Agreements of the Benefit Funds
who fail to maintain records which are adequate for the Funds to determine whether proper
contributions have been made on behalf of eligible employees and that some of such employers
do so deliberately in order to avoid their obligations to make such payments; and

WHEREAS, the practices of employers who fail to maintain records sufficient to enable
the Benefit Funds to conduct thorough payroll audits cause their employees to lose valuable
pension and welfare benefits and cause the Benefit Funds to lose contractually required
contributions and investment earnings on those contributions; and

WHEREAS, the practices of employers who fail to maintain adequate record_s cause the
Benefit Funds to incur substantial additional administrative and legal expenses in order to
determine proper amounts owed to the Funds by such employers; and ) :

WHEREAS, enforcement of a policy specifying the records required to be mai'}ltained
and produced increases the ability of the Funds to prove the contributions owed by delinquent
employers and thereby to provide proper credit to the employees and their beneficiaries;

NOW THEREFORE, the Trustees resolve that the following policies are adopted by the
Benefit Funds effective as of March 1, 2002:




1. Bxcept as otherwise provided herein, all contributing employers to the Benefit Funds
shall maintain and make available for inspection and copying by an auditor of the Benefit Funds
the records listed on Appendix A, attached hereto.

.. .2, Any employer obligated to contribute to the Benefit Funds who fails to maintain and
make available for inspection and copying to an auditor of the Benefit Funds the requisite
records listed on Appendix A shall bear the burden of proof with respect to the exclusion of any
employee from coverage by the collective bargaining agreement with the Union. In those cases
where an employer asserts that an employee is excluded because he/she is a member of another
bargaining unit, the employer must submit tangible evidence of that fact, e.g., a union
membership card, contribution records maintained for the benefit funds of the other bargaining
unit, commercial drivers’ license if it is asserted that an employee is a truck driver rather than a
laborer and workers’ compensation policies, forms and applications listing an employee's job
classification or other business records. The affidavit of an employer’s representative or officer
unsupported by documentary evidence shall not be sufficient to meet the employer’s burden of
proof. Affidavits solicited and obtained ex parte by an employer’s representative from
employees, for which there is no corroborative evidence in the form of records maintained in the
ordinary course of business, shall not be sufficient to meet the employer’s burden of proof. -

3. When an employer has failed to maintain or make available the requisite records, there
shall be a rebuttable presumption that any employee listed as a possible laborer by an auditor,
Field Representative or attorney representing the Benefit Funds was a laborer. There shall also
be rebuttable presumptions concerning the hourly rate and number of hours worked as follows:
(a) that the employee was paid only $10.00 per hour if no record of wage rates was made by the
employer, and/or (b) that the employee worked 72 hours per week if no record of the number of
hours was maintained; whichever of these presumptions results in the higher amount of
contributions shall be applied. When evidence exists that a different hourly rate was paid to
employees of an employer that failed to maintain the required records, at the discretion of the
Director of the Field Department, a different hourly rate may be presumed for purposes of

determining the amount of contributions owed by the employer. If that evidence shows that the

employer paid a rate lower than $10.00 per hour to any employees doing bargaining unit work,

then that lower rate shall be presumed to be the actual rate paid to all employees for whom.
adequate records were not kept. Similarly, where evidence exists of a different number of hours
worked, the Director may apply a different number of hours for determining the contributions
owed, and this number of hours worked shall be presumed correct. All wages computed as
provided in this paragraph shall be presumed to be paid as straight time wages regardliess of the
number of hours worked unless the employer has provided documentation, in the form required
by the terms of this policy, showing that it followed the requirements of the Fair Labor Standards
Act and/or the applicable collective bargaining agreeiment as to the payment of overtime.

4. An employer that fails to maintain the requisite records and fails to cooperate with the
Trustees in establishing the paid wage rates, actual hours of work and contributions owed to the
Benefit Funds shall be liable to the Benefit Funds and any related organizations, for the
contribution amounts determined as provided herein and also for 20% liquidated damages,
compound interest at the rate of prime plus 2 points (as determined by the Administrator), -
auditor’s and attorney’s fees and any other expenses of collection including investigative costs.




LABORERS’ PENSION AND WELFARE FUNDS
POLICY FOR SCHEDULING OF AUDITS

.. As Adopted by The Boards of Trustees.
Effective as of April 1, 2006

Contributing employers to the Laborers’ Pension Fund and the Health and Welfare
Department of Construction and General Laborers’ District Council of Chicago and Vicinity
(collectively, the “Benefit Funds™), shall be audited periodically in accordance with the procedures
adopted by the Collection Committee of the Benefit Funds. The Director of the Field Department, in
cooperation with the Benefit Funds’ auditors, shall prepare a schedule for auditing contributing

employers in accordance with the following procedures.

Two types of audits shall be conducted: “full audits” in which payroll and other records on all
employees are examined and “sampling audits” in which a selection of payroll and other records are
tested to enable the compliance auditor to make a reasonable determination that there are no
delinquencies. A sampling audit should include areview of all types of records (e.g. payroll records,
tax records, cash disbursement records, reports to other benefit funds, etc.) Where a sampling audit
discloses delinquencies or related record discrepancies, a full audit shall be conducted.

Employers shall be scheduled for either full audits or sampling audits in groups based upon
the contribution histories of the employers. Either a sampling or full audit shall be conducted at least
once every five (5) years. Any employer that fails to schedule an audit and submit records forreview
within 45 days from the date of the audit request will be liable for all costs of compelling and

. enforcing the audit request. The following procedures shall be used:

AUDIT PERIOD

1. New Employers. New employers shall be scheduled for audits within the first year in
which contributions to the Benefit Funds are required.

2. Honor Roll Employers. Employers with a history of adequate record keeping and Umely,
payments to the Benefit Funds (“Honor Roll Employers”), shall be required to submit to audits every
three (3) to five (5) years. Following an audit showing adequate record keeping and correct
payments, such an employer shall be designated an Honor Roll Employer and shall be selected
randomly for an audit between the third and fifth year thereafter. (Such employers may opt for a
scheduled audit every three years.) An inadvertent shortage of no more than the greater of $1000 or

two percent (2%) of required contributions determined on a full audit covering three oF more years of

contributions to the Benefit Funds shall not disqualify an employer from inclusion in this group.

3. Other Contributing Employers. Employers that are not classified as New or Honor Roll

Employers or who have been assessed significant delinquencies to the Benefit Funds or any of the
.ancillary funds to which contributions are owed pursuant to the collective bargaining agreements of

the Laborers’® District Council shall be scheduled for full audlts at least once every three (3) years




4. Employers Subject to Special Audits. At the discretion of the Director of the Field
Department full audits of employers obligated to contribute to the Benefit Funds may be conducted
at any time based upon information concerning possible delinquencies, e.g., failure to file monthly
remittance reports, failure to pay contractually required wage rates, information concerning a
..-possible closing or sale of the business, information that.the.employer is operating an alter ego or

similar bases suggesting possible delinquencies.

FULL AND SAMPLING AUDITS

1. New Employers. If there is a sufficient number of employees of a New .Emplpyef, !:he
auditor of the Benefit Funds may do a sampling audit to determine if the employer is mamt?mmg
accurate records and making required contributions, otherwise the auditor will do a full audit. An
important purpose of audits for new employers is to inform employers of the procedures for

contributing to the Benefit Funds and the requisite records to be maintained. *

2. Honor Roll Employers. Sampling audits shall be used for Honor Roll Employers if they

have sufficient employees to warrant use of sampling methods. If a sampling audit discloses
inaccurate or incomplete record keeping or evidence of significant delinquencies, a full audit shall be

done. -

3. Other Contributing Employérs. Full audits shall be conducted if employers are not
qualified as New or Honor Roll Employers.
' 4. Notwithstanding the foregoing, the Collection Committee or the Director of the Field
Department may, in their discretion, determine that a full audit shall be done of any employer or that,
where a sampling audit is to be conducted, specific records shall be produced.*

“* For information concerning the requisite records o be maintained, see the Laborers: Pension
and Welfare Funds Policy for Retention and Production of Employer Records, effective as ot:
April 1, 2006 and the Records Required to be Retained By Employers and Produced for Audits

‘adopted J anuary 9, 2002.




AMENDMENT TO THE
RESTATED AGREEMENT AND DECLARATION OF TRUST
CREATING LABORERS’ PENSION FUND

WHEREAS, Article XIT of the Restated Agreement and Declaration of Trust (“Trust
Agreement”) of the Laborer's Pension Fund (the "Fund") provides that the Board of Trustees
have the authority to amend the Trust Apgreement;

WHEREAS, Atticle IV of the Fund’s Trust Agreement sets forth the powers and duties
of the Trustees;

WHEREAS, the Trustees have an obligation to protect the interests of the Plan’s
Participants and to protect the assets of the Fund;

WHEREAS, the Trustees are aware of situations in which contributing Employers have
ceased business operations leaving a large indebtedness to the Fund without a reasonable
likelihood of the Fund collecting such delinquent contributions;

WHEREAS, the individual officers and owners of some Employers have §emH°d jobs
knowing that they will not comply with their legal obligations to the F‘v:md by keepu}_g accurate
records of their laborer employees' employment and make all the required contributions to the
Fund; and

- WHEREAS, such illegal conduct causes substantial losses to the Fund and deprives
Employers who comply with its obligations to the Fund of opportunities to secure employment
for their laborer employees; and :

WHEREAS, the individual officers, partners or owners of some contributing EHIPIPYG_TS
have used various entities to avoid Hability to the Fund for contributions that would otherwisc be
due and then created new companies in order to continue to operate using such illegal practices;

WHEREAS, in some instances such individual officers or owners have accepted
employment as a supervisor or manager with another contributing Employer and been
responsible for causing such Ewployers to fail to comply with their obligations to keep accurate
records and make all required contributions;

WHEREAS, the Trustees have determined that vertain individuals and entities (as
hereinafter defined “Deadbeat Employers™) who engage in these practices willfully or with
reckless disregard for their legal obligations or with repeated incompetence at the expense of
‘their employees and the Fund have caused the Fund to incur large financial losses and employees
to lose benefit coverage for which they had worked,; '

WHEREAS, the Trustees have concluded that such Deadbeat Employers’ practicos result
in unfair competition for other contributing Employers often with the result of enriching




themselves and depriving lawful Employers of needed work, and depriving the Fund's
~ participants of benefits;

WHERBAS, it is the desire of the Trustees to amend the Trust Agreement in order
- -expressly-te provide that the Fund whay imipose appropriste protective financial requirements on
anl}’ Employer that is owned by or that hires a Deadbeat Employer in a managerial or supervisory
tale;

. NOW THEREFORE, the undersigned Trustees of the Fund, pursuant to the authority of
Article XIT of the Restated Agreement and Declaration of Trust, do hereby adopt the following
Amendment to the Restated Agreement and Declararion of Trust effective as of August 1, 2006;

L
onal Paragraph under Article I, “Certain

_ The following is added as an additi
Definitions”, Section 2, “Employer®:

“A “Deadbeat Employer” is defined as any entity or individual (including, but not limited
fo a corporation, partuership, or sole proprietorship and its respective officers, partners or
owners) who have, or previously had in the last 10 years, incurred substantial lisbility to the
Fund for delinquent contributions and then ceased operations or became insolvent, without
satisfying such substantial liability and without any reasonable likelihood of paying the amounts
due to the Fund. For purposes of this Section, substantial liability shall not be less than $30,000.”

The following is added as Section (4) to Article VI, “Funding Pension Plau
Benefits”; :

@ 2MPLOYER OWNED BY DEADBEAT EMPLOYER Subject 10 the provis?ons-
of subsection (c) and following 30 days after receipt by the Employer of the Notice described
therein, any Employer that is owned, whether in whole or in part, by a Deadbeat Employer shall
be deemed by the Fund as a successor employer to the Deadbeat Employer for purposes of the
delinquent contribution obligations of the Deadbeat Etuployer to the Fund and shall (i) be liable
to the Fund for the unpaid Habilities of the Deadbeat Employer and (i) be required to post a bond
for the benefit of the Fund in an amount equal to twice the amount of the Deadbeat Employer’s
prior delinquencies to the Fund.

() EMPLOYER OPERATED BY DEADBEAT EMPL . Subject to the
provisions of subsection (c) and following 30 days after receipt by the Employer of the Notice
described therein, any Employer whom the Trustees reasonably believe employs an officer,

partner or owner of a Deadbeat Employer in a managerial or supervisory position or in any other
- respansible position in which the Deadbeat Employer may exercise any control over the assets of




the Employer or contribution obligations of the Employer to the Fund shall be deemed by the
Fund as a successor employer to the Deadbeat Employer for purposes of the delinquem
contribution obligations of the Deadbeat Employer to the Fund and shall (i) be liable to the Fund
for the unpaid Habilities of the Deadbeat Employer and (i) be required to post a bond for the

--benefit of the Fund-in-an amount equal 1o twice the amount of the Deadbeat Employer’s prior

delinquencies to the Fund.

(¢ PROCEDURES BY WHICH AN EMPLOYER MAY AVOID LIAR ILITY
The Fund shall send written notice (the "Notice") to any Employer

UNDER THIS SECTION,

whom the Trustees reasonably believe, is owned, in whole or part by a Deadbeat Emplo):er: or

who employs an officer, partner or owner of a Deadbeat Employer in a managerial or

supervisory position or in any other responsible position in which the Deadbeat Employer may

exetcise any control over the assets of the Employer or contribution obligations to the Fund. The

Netice will provide the Employer with a date certain, no less than 30 days after the date of
transmittal of the Notice to the Employer, to provide evidence, satisfactory 1o the Trustees, that

the Employer should not be subject to the provisions of subsections (a) or (b), as applicable, as

the Empleyer deems appropriate in order to avoid liability under this Section. Any EI_“P_I‘)YGY:

following the date set forth in the Notice from the Fund, whe does not provide such satisfactory
evidence to the Trustees, shall be subject to the obligations set forth in subsections (a) or (b), as
applicable. Any Employer who empioys an officer or owner of a Deadbeat Employer in a non-
managerial or non-supervisory position or in any other position in which the Dead!)eat_ Employer
does not exercise any control over the assets of the Employer or contribution obligations to the
Fund will not be considered a successor employer and will not be required to post the bond
described in this Section.

(d) MISCELLANEQUS PROVISIONS, The bond referenced in this Section shall be

in addition to any other bond requirements set forth in the Written Agreement. The Trustees shall
have discretion to waive the additional bond requirement or to reduce the amount of the bond,
when, based on the specific circumstances, the Trustees determine it is reasonable to do so.
Whenever a family member of g Deadbeat Employer purportedly has an ownetship mtere.st ofan
Employer that employs an officer, parttier or owner of 2 Deadbeat Employer, there will be 2
rebuttable presumption that the Deadbeat Employer has substantial control over the assets of that
Employer. ”




IN WITNESS WHEREQF, the undersigned Trustees have caused this Amendment to be
executed on the dates appearing opposite their respective names,

Lot i ok

ﬁ@?Cocomm DATE ~
G, T2 s Y05
CIaMESP. CONNOILY & DATE
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ARTICLE VI
EMPLOYER CON‘I‘RIBUTIONS

Section 1. IN GENERAL.. In order to fund the Benefits provided for by this Agreement
cach. Employer, for the period that it is obligated by a Written Agreement, shall mak
+ contributions to the Trustees pursuant to regulations established by the Trustees at the time:
required by that agreement. The rate of contributions shall be determined by the applicabl
Collective Bargaining Agreements or Participation Agreements, together with any amendments -
~ supplements or modifications thereto. Notwithstanding the preceding sentence, if an Employer i
required to make confributions by reason of a Participation Agreement or other Written
Agreement that is not a Collective Bargaining Agreement, the amount of its contributions shall
be not less than the amount required by the Collective Bargaining Agreement in effect between |
the Employer Association and the Union having jurisdiction over the geographic area in which
the covered Employees perform their work. No Employee shall be permitted to contract or |
otherwise agree with or permit his Employer to provide wage or benefit payments which do not
conform with the amount of contributions required under the foregoing provisions of this Seetion
and any such contract or agreement shall be null and void. It shall not be a defense to any claim
by the Trustees or an Employee for payment of delinquent contributions from an Employer that -
such Employer had entered into an agreement with any Employee purporting to. waive the
Employee’s right to strict compliance with the provisions of the applicable Collective Bargaining
"Agreement or a Participation Agreement. All contributions shall be paid in the manner and form
required by the Trustees. _ ;

oection: 2. DEF - ENT_OF CONTRIBUTIONS. Nonpayment by an
Employer of any contributions when due shall not relieve any other Employer of his abligation #*
make payments. The TFrustees may take any action necessary to enforce payment of the
contributions and penalties due hereunder, including, but not limited to, proceedings at law and
in equity. Any such action shall not prejudice the Union in any action it may wish to take on !
account of such nonpayment. The Trustees are anthorized to establish a reasonable and lawful
grace period by which contributions must be received; Employers making contributions that are
not received before the expiration of said period and any Employer making late payments due
under an instaliment agreement shall be assessed liquidated damages of 10% of the amount of the
confributions which are owed.- Al} Employers party to or otherwise bound by this Agreemeit
acknowledge that the liguidated damages will be used to defer administrative costs arising by
said delinquency and acknowledge the costs to be actual and substantial though difficult to
ascertain; however the Employers acknowledge these costs to be at a minimum of 10% waiving
-~ the necessity of any additional proof thereof, In addition, the delinquent contributions and any
payments by the Employer pursuant to an installment agreement, shall bear interest, up to the
. prime rate plus two points, charged by the Fund’s custodian bank (or any othier bank selected by
" the Trustees) or such-other fawful amount as determined by the Trustees from the due date until
totally satisfied. The Trustees are hereby given the power and authority, in their discrefion, to
assess a lesser amount or to waive or suspend payment of liquidated damages, interest, audit feés
or investigative costs in accordance with rules and procedures adopted by the Coﬂecﬁo;%}
Committee of the Board of Trustees and to compromise claims for delinquent contributions ang

. el _ D
related liabilities and .colection costs where appropriate to settle cases favorably for the Welfare

&1

i




Fund. The Collection Committee may include trustees of the Laborers’ Pension Fund“a:
. members of such Collection Committee. '

In the event an Employér party to this Agreement or otherwise bound thereby becomes -
delinquent in his contributions or an installment agreement, or fails to post a bond as reqmr@d, 0
. refuses o provide the records required to be kept by contributing employers or submit te ap

- audit, said delinquent Employer shall be liable for reasonable attorneys” fees and for all

reasonable costs incurred in the collection process, including but not limited to, court fees, audit
fees and investigative costs. The term “reasonable attorneys’ fees™ as used herein shall mean all

attomeys’ fees in the amounts for which the Trustees become legally obligated for actions
, or for recovery of liquidated damages, audit

seeking delinquent contributions, to compel an audit
" .costs, filing fees and any other expenses incurred by the Trustees. Lo

The Trustees are hereby given the power and authority in their discretion, to require any -
. Employer to deposit with the Trustees, in advance, as a guarantee for the payment of monthly |
contributions, an amount equal to three (3) times the monthly contributions of such Employer, as -
estimated by the Trustees. At the optiori of the Trustees the Employer shall furnish the Trustees -
in liew of any cash deposit a bond in an ameunt not less than Five Thousand Dollars ($5,000.00), |
or in an amount consistent with the terms of the current Collective Bargaining Agreement to
which the Employer is subject. In the event an Employer is repeatedly delinguent in its
contribution payments to the Welfare Fund, the Trustees have the power and authority to reqture
that Employer to purchase a bond in excess of $5,000.00 or the amounts set forth in the currerit
Collective Bargaining Agreements in an amount equal to three (3) times the highest monthly
contributions of the Employer in the twelve months prior to any delinquency. The Trustees, in
their discretion, may also waive the requitement of a cash deposit or a surety bond in lieu of 3
personal guaranty when such waiver is warranted. :

- Section 3, REPORT ON_CONTRIBUTIONS AND PRODUCTION OF RECORDS.,
The Employers shall make all reports on contributions required by the Trustees. Each Employer
shall promptly fumnish to the Trustees, on demand, the names of its employees, their socidl
security numbers, the homrs worked by éach employee, and such other mformation as the'
Trustees may reasonably require in connection with the administration of the Trust. The Trustess:

. Inay at any time have an audit made. by an indépendent accounting firm of the payroll of any
Employer in comnection with the said contribations and/or reports. All Employers shall be
required to maintain records in compliance with procedures from the beginning of such

‘mployer’s participation in the Trust until given written authorization by the Administrator, upon
Tequest, to destroy said records. The Administrator shall require the Employer to designate the
classification of all of his employees and if the Employer fails to do so, the Trustees shall

. conduct an investigation for the purpose of determining the classification of such employees and

the results of said investigation shafl be conclusive. Attached hereto as Addendum A’ are the

current collection policies concerning the Scheduling of Audits and Retention :md Production of,

Employer Records adopted by the Trustees.
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ADDENDUM A

RECORDS REQUIRED TO BE RETAINED BY EMPLOYERS
AND PRODUCED FOR AUDITS

" The ':fél'li)Wing records shall be maintained and retained by all contributing employers to
the Benefit Funds for at least six years from the contribution date and shall be produced for
inspection and copying by an auditor of the Benefit Funds upon written request:

1. Quarterly and annual payroll tax returns, including, but not limited to, federal
quarterly form 941's, federal annual form W-2's, W-3's, 940's, 1099's and state quarterly

unemployment returns (form UcC-3).

2. Payroll journals and/or registers which include or identify e{nployeeS’ social secerity
numbers, hourly rates of pay, hours worked and the time period in which the work was

performed.

3. Individual earnings records for all employees of the empleyer eot shown on payroll
Jjournals or registers, including social security number and work clas:sxﬁc_atmn_ (or code or clock
or ID number), hourly rates of pay, hours worked and the time period in which the work was

performed.
4. Cash disbursement journals and general ledgers.

5. Copies of all contribution reports and proof of payment (canceled checks or records of
canceled checks) of all contributions to the Laborers’ Funds and to all other trade union fringe

benefit funds to which the employer contributed.

6. Copies of all dues records and proof of payment (canceled c_heeks or records of
canceled checks) of all union dues submitted to the Laborers' District Council.

7. Records showing all amounts paid to all persons or entities that performed work for
the employer as independent contractors or subcontractors, if any, including copies of any

federal form 1099's issued by the employer.

8. Datly time records filed by employees or supervisors.

9. Source documents and lists of job codes and equipment codes. - ‘
10. Certified payrolls for public sector jobs where such payrolls are required. :

11 Bmployee personnel files including, but not lumted to, last known addresses and
telephone numbers, any documents which demonstrate employees’ job classifications and/or
status as an apprentice, journeyman, foreman, superintendent, or supervisor. (Confidential
medical records or other private records not relevant to the estabhshment of an employee s job

class1ﬁeatlon shall not be disclosed.)

Lo




12. Bank account statements and canceled checks from any account used in conjunction
with the employer’s business.

13. If'records of all hours worked, rates of pay and classiﬁcgt_iq;}garg not provided in the
records listed in items 1 through 10, the employer shall maintain monthly lists of all employees
not shown on payroll records, showing Social Security number and work classification (or code
or clock or ID number), rates of pay and hours worked.,

Honor Roll Employers shall be required only to produce basic records needed b)_' the
Benefit Funds’ auditors to do an audit, specifically items 1 through 7 above. However,_lf an
initial examination of such limited records discloses significant record keeping errors or f?.llures
to contribute, the auditor may request additional records listed above. In the absence otj eyldenqe
of a deliberate failure by an Honor Roll Employer to contribute on behal'f ofa bargamgng unit
employee, the rebuttable presumptions provided for in the attached Policy for Retention and
Production of Employer Records shall not apply to such Honor Roll Employer.

Notwithstanding the foregoing, the Collection Committee -or the Director of the Field
Department may, in their discretion, determine that a full audit shall be done of any employer or
that, where a sampling audit is to be conducted, specific records shall be groduced.. 'I"he
judgment of the trustees in interpreting and applying this policy shall be conclusive and binding
on all parties. '

Adopted January 9, 2002




LABORERS’ PENSION AND WELFARE FUNDS
POLICY FOR RETENTION AND PRODUCTION OF EMPLOYER RECORDS

As Adopted by the Boards of Trustees
Effective as of April 1, 2006

WHEREAS, Section 209 of the Employee Retirement Income Security Act of 1974 , as
amended ("ERISA"™), 29 U.S.C. Section1059, requires employers obligated to contribute to
employee benefit funds to maintain records with respect to its employees which are sufficient to
determine benefits due to such employees of which may become due to them; and

WHEREAS, the Trustees of the Laborers' Pension Fund and the Trustees of the Health
and Welfare Department of the Construction and General Laborers’ District Council of Chicago
and Vicinity (collectively, the “Benefit Funds”) have the authority under their respective Trust
Agreements to establish rules, regulations and policies regarding records which must be
maintained by employers in order to administer the Benefit Funds; and

WHEREAS, the Trustces of the Benefit Funds have found that most contributing
employers maintain proper records and make all required contributions to the Benefit Funds,
nevertheless, there are employers who are bound by the Trust Agreements of the Benefit Funds
who fail to maintain records which are adequate for the Funds to determine whether proper
contributions have been made on behalf of cligible employees and that some of such employers
do so deliberately in order to avoid their obligations to make such payments; and

WHEREAS, the practices of employers who fail to maintain records sufficient to enable
the Benefit Funds to conduct thorough payroll audits cause their employees to lose valuable
pension and welfare benefits and cause the Benefit Funds to lose contractually required
contributions and investment earnings on those confributions; and

: WHEREAS, the practicés of employers who fail to maintain adequate regorcl.s cause the
Benefit Funds to incur substantial additional administrative and legal expenses in order to
determine proper amounts owed to the Funds by such employers; and

WHEREAS, enforcement of a policy specifying the records required to be maiptained
and produced increases the ability of the Funds to prove the contributions owed by delinquent
employers and thereby to provide proper credit to the employees and their beneficiaries;

- NOW THEREFORE, the Trustees resolve that the following policies are adopted by the
Benefit Funds effective as of March 1, 2002:




1. Except as otherwise provided herein, all contributing employers to the Benefit Funds
shall maintain and make available for inspection and copying by an auditor of the Benefit Funds
the records listed on Appendix A, attached hereto.

2. Any employer obligated to contribute to the Benefit Funds who fails to maintain and
make available for inspection and copying fo an auditor of the Benefit Funds the requisite
records listed on Appendix A shall bear the burden of proof with respect to the exclusion of any
employee from coverage by the collective bargaining agreement with the Union. In those cases
where an employer asserts that an employee is excluded because he/she is a member of another
bargaining unit, the employer must submit tangible evidence of that fact, e€.g, @ union
membership card, contribution records maintained for the benefit funds of the other bargaining
unit, commercial drivers’ license if it is asserted that an employee is a truck driver rather than a
laborer and workers’ compensation policies, forms and applications listing an employee's job
classification or other business records. The affidavit of an employer’s representative or officer
unsupported by documentary evidence shall not be sufficient to meet the employer’s burden of
proof. Affidavits solicited and obtained ex parte by an employer’s representative from
employees, for which there is no corroborative evidence in the form of records maintained in the
ordinary course of business, shall not be sufficient to meet the employer’s burden of proof.

3. When an employer has failed to maintain or make available the requisite records, there
shall be a rebuttable presumption that any employee listed as a possible laborer by an auditor,
Field Representative or attorney representing the Benefit Funds was a laborer. There shall also
be rebuttable presumptions concerning the hourly rate and number of hours worked as follows:

* (a) that the employee was paid only $10.00 per hour if no record of wage rates was made by the
employer, and/or (b) that the employee worked 72 hours per week if no record of the number of
hours was maintained; whichever of these presumptions results in the higher amount of
contributions shall be applied. When evidence exists that a different hourly rate was paid to
employees of an employer that failed to maintain the required records, at the discretion of the
Director of the Field Department, a different hourly rate may be presumed for puiposes of
determining the amount of contributions owed by the employer. If that evidence shows that the -
employer paid a rate lower than $10.00 per hour to any employees doing bargaining unit work,
then that lower rate shall be presumed to be the actual rate paid to all employees for whom
adequate records were not kept, Similarly, where evidence exists of a different number of hours
worked, the Director may apply a different number of hours for determining the contributions
owed, and this number of hours worked shall be presumed correct. All wages computed as
provided in this paragraph shall be presumed to be paid as straight time wages regardless of the
number of hours worked unless the employer has provided documentation, in the form required
by the terms of this policy, showing that it followed the requirements of the Fair Labor Standards

-Act and/or the applicable collective bargaining agreement as to the payment of overtime.

4. An employer that fails to maintain the requisite records and fails to cooperate with the
Trustees in establishing the paid wage rates, actual hours of work and contributions owed to the
Benefit Funds shall be liable to the Benefit Funds and any related organizations, for the :
confribution amounts determined as provided herein and also for 20% liquidated damages,
compound interest at the rate of prime plus 2 points (as determined by the Administrator), -
auditor’s and attorney’s fees and any other expenses of collection including mvesugatlve costs,




LABORERS’ PENSION AND WELFARE FUNDS
POLICY FOR SCHEDULING OF AUDITS

As Adopted by The Boards of Trustees
Effective as of April 1, 2006

Contributing employers to the Laborers’ Pension Fund and the Health and Welfare
Department of Construction and General Laborers’ District Council of Chicago and Vicinity
. (collectively, the “Benefit Funds™), shall be audited periodically in accordance with the procedures
adopted by the Collection Committee of the Benefit Funds. The Director of the Field Department, in
cooperation with the Benefit Funds’ auditors, shall prepare a schedule for auditing contributing
employers in accordance with the following procedures.

Two types of andits shall be conducted: “full audits” in which payroll and other records on all

employees are examined and “sampling audits™ in which a selection of payroll and other records are

~ tested to enable the compliance auditor to make a reasonable determination that there are no

delinquencies. A sampling audit should include a review of all types of records (e.g. payroll records,

tax records, cash disbursement records, reports to other benefit funds, etc.) Where a sampling audit
discloses delinquencies or related record discrepancies, a full audit shall be conducted.

Employers shall be scheduled for either full audits or sampling audits in groups based upon
the contribution histories of the employers. Either a sampling or full audit shall be conducted at least
once every five (5) years. Any employer that fails to schedule an audit and submit records for review
within 45 days from the date of the audit request will be liable for all costs of compelling and

- enforcing the audit request. The following procedures shall be used:

AUDIT PERIOD

1. New Employers. New employers shall be scheduled for audits within the first year in
which contributions to the Benefit Funds are required.

2. Honor Roll Employers. Employers with a history of adequate record keeping and timely,
payments to the Benefit Funds (“Honor Roll Employers™), shall be required to submit to audits every
three (3) to five (5) years. Following an audit showing adequate record keeping and correct
payments, such an employer shall be designated an Honor Roll Employer and shall be selected
randomly for an audit between the third and fifth year thereafter. (Such employers may opt for a
scheduled audit every three years.) An inadvertent shortage of no more than the greater of $1000 or
two percent (2%) of required contributions determined on a full audit covering three or more years of
contributions to the Benefit Funds shall not disqualify an employer from inclusion in this group.

3. Other Contributing Employers. Employers that are not classified as New or Honor Roll
Employers or who have been assessed significant delinquencies to the Benefit Funds or any of the
ancillary funds to which contributions are owed pursuant to the collective bargaining agreements of
the Laborers’ District Council shall be scheduled for full andits at least once every three (3) years.




4. Employers Subject to Special Audits. At the discretion of the Director of the Field
Department full audits of employers obligated to contribute to the Benefit Funds may be conducted
at any time based upon information concerning possible delinquencies, e.g., failure fo file mopthly
remittance reports, failure to pay contractually required wage rates, information concerning a
possible closing or sale of the business, information that the employer is operating an alter ego or

similar bases suggesting possible delinquencies.

FULL AND SAMPLING AUDITS

1. New Employers. If there is a sufficient number of employees of a New ‘Empl.oyc?, 'the
auditor of the Benefit Funds may do a sampling audit to determine if the employer 1s mamt?mmg
accurate records and making required contributions, otherwise the auditor will do a full audit. An
important purpose of audits for new employers is to inform employers of the procedures for

contributing to the Benefit Funds and the requisite records to be maintained. *

2. Honor Roll Employers. Sampling audits shall be used for Honor Ro}l Emplczyer‘s ifthey
have sufficient employees to warrant use of sampling methods. If a sarqphng audit filSClOSCS
inaccurate or incomplete record keeping or evidence of significant delinquencies, a full audit shall be

done,

_ 3. Other Contributing Employers. Full audits shall be conducted if employers are not
qualified as New or Honor Roll Employers.

4. Notwithstanding the foregoing, the Collection Committee or the Director of the Field
Department may, in their discretion, determine that a full audit shall be done of any employer or that,
where a sampling audit is to be conducted, specific records shall be groduced.*

“* For information concerning the requisite records o be maintained, see the Laborers:’ Pension
-and Welfare Funds Policy for Retention and Production of Employer Records, effective as of
April 1, 2006 and the Records Required to be Retained By Employers and Produqed for Audits

adopted January 9, 2002.




AMENDMENT TO THE
RESTATED AGREEMENT AND DECLARATION OF TRUST
OF THE HEALTH AND WELFARE DEPARTMENT OF THE CONSTRUCTION AND
GENERAL LABORERS’ DISTRICT COUNCIL OF CHICAGO AND VICINITY

WHEREAS, Article XT of the Restated Agreement and Declaration of Trust (“Trust
Agreement”) provides that the Board of Trustees of the Health and Welfare Department of the
Construction and General Laborers’ District Council of Chicago and Vicinity (“Fund”) have the
authority to amend the Trust Agreement;

WHEREAS, Article IV of the Fund’s Trust Agreement sets forth the powers and duties
of the Trustees;

WHEREAS, the Trustees have an obligation to protect the interests of the Plan’s
Participants and to protect the assets of the Fund;

WHEREAS, the Trustees are aware of situations in which contributing Employers have
ceased business operations leaving a large indebredness to the Fund without a reasonable
likelihood of the Fund collecting such delinquent contributions;

WHEREAS, the individual officers and owners of some Employers have gemlred jobs
knowing that they will not comply with their legal obligations 1o the Fund by kzepmg accurate
records of their laborer employees' employment and make all the required contributions to the
Fund; and .

WHEREAS, such illegal conduct causes substantial losses 10 the Fund and deprives
Employers who comply with its obligations to the Fund of opportunities to secure employment
for their laborer employees; and

WHEREAS, the individual officers, partacrs or owners of some contributing Employers
have used varions entities to avoid Lability to the Fund for contributions that would otherwise !)e
due and then created new companies in order to continue to operate using such illegal practices;

WHEREAS, in some instances such individual officers or owners have accepted
employment as a supervisor or manager with another contributing Employer aud been
respousible for causing such Employers to fail to comply with their obligations to keep accurate
records and make all required contributions; -

WHEREAS, the Trustees have determined that certain mdividuals and ontities (as
hereinafier defined “Deadbeat Employers”) who engage in these practices willfully or with
reckless disregard for their legal obligations or with repeated incompetence at the expense of
their employees and the Fund have caused the Fund to incur large financial losses and employees
to lose benefit coverage for which they had worked;




' WHEREAS, the Trustees have concluded that such Deadbeat Employers’ practices result
In unfair competition for other contributing Employers often with the result of enriching
thergzs.elves and depriving lawful Employers of needed work, and depriving the Fund’s
participants of benefits;

WHEREAS, it is the desire of the Trustees to amend the Trust Agreement in order
expressly to provide that the Fund may impose appropriate protective financial requirements on
an}Y Employer that is owned by or that hires a Deadbeat Employer in a managerial or supervisory
role;

. . NOW THEREFORE, the undersigned Trustees of the Fund, pursuant to the authority of
Article XTI of the Restated Agreement and Declaration of Trust, do hereby adopt the following
Amendment to the Restated Agreement and Declaration of Trust effective as of August 1, 2006:

L

| The following is added as an additional Paragraph under Article I, “Certain
Definitions”, Section 2, “Employer”;

“A “Deadbeat Employer” is defined as any entity or individual (including, but not limited
to a corporation, parnership, or sole proprietorship and its respective officers, partners or
owners) who have, or previously had in the last 10 years, incurred substential liability to the
Fund for delinquent contributions and then ceased operations or became insolvent, without
satisfying such substantial liability and without any reasonable likelihood of paying the amounts
due 10 the Fund. For purposes of this Section, substantial liability shall not be less than $30,000.”

I

p—=—%

The following is added as Section (4) to Article VI, “Employer Contributions™:

. NI LOYER. Subject to the provisions
of subsection (c) and following 30 days after receipt by the Employer of the Notice described
therein, any Employer that is owned, whether in whole or in part, by a Deadbeat Employer shall
be deemed by the Fund as a successor employer to the Deadbeat Employer for purposes of the
delinquent contribution obligations of the Deadbeat Employer to the Fund and shall (i) be liable
‘to the Fund for the unpaid labilities of the Deadbeat Employer and (ii) be required to post a bond
for the benefit of the Fund in an amount equal to twice the amount of the Deadbeat Employer’s
prior delinquencies to the Fund. :

(b) EMPLOYER OPERATED BY DEADBEAT EMPLOYER. Subject to the

provisions of subsection (c) and following 30 days after receipt by the Employer of the Notice
described therein, any Employer whom the Trustees reasonably believe employs an officer,
partner or owner of 2 Deadbeat Employer in & managerial or supervisory position or in any other
responsible position in which the Deadbeat Employer may exercise any control over the assets of




the Employer or contribution obligations of the Employer to the Fund shall be deemed by the
Fund as a successor employer to the Deadbeat Employer for purposes of the delinguent
contribution obligations of the Deadbeat Employer to the Fund and shall @) be liable to the Fund
for the unpaid liabilities of the Deadbeat Employer and (ii) be required to post a bond for the
benefit of the Fund in an amount equal to twice the amount of the Deadbeat Employer’s prior

dgliqqpencies to the Fund.

() PROCEDURES BY WHICH AN EMPLOYER MAY AVOID LI_ABILITY
UNDER THIS SECTION. The Fund shall send written notice (the "Notice") to any Employer

whom the Trustees reasonably believe, is owned, in whale or part by a Deadbeat Employ:er, or

who employs an officer, partner or owner of a Deadbeat Employer in a managerial or

supervisory position or in any other responsible position in which the Deadbeat Employer may

exercise any control over the assets of the Employer or contribution obligations to the Fund. The

Notice will provide the Employer with a date certain, no less than 30 days after the date of
transmittal of the Notice to the Employer, to provide evidence, satisfactory to the Trustees, that

the Employer should not be subject to the provisions of subsections (a) or (b), as applicable, as

the Employer deems appropriate in order to avoid liability under this Section. Any Employer,

following the date set forth in the Notice from the Fund, who does not provide such satisfactory
evidence to the Trustees, shall be subject to the obligations set forth in subsections (a) or (b), as
applicable. Any Employer who employs an officer or owner of a Deadbeat Employer in a non-
managerial or non-supervisory position or in any other position in which the Deadl‘:eat. Employer
does not exercise auy control over the assets of the Employer or contribution obligations to the
Fund will not be considered a successor employer and will not be required to post the bond
described in this Section, _ '

(d)  MISCELLANEOUS PROVISIONS. The bond referenced in this Section shall be
in addition to any other bond requirements set forth in the Wiitten Agreement. The Trustess shall
have discretion to waive the additional bond requirement or to reduce the amount of the bond,
when, based on the specific circumstances, the Trustees determine it is reasonable to do so.
Whenever a family member of a Deadbeat Employer purportedly has an ownership interest of an
Employer that employs an officer, partner or owner of a Deadbeat Employer, there will be a
rebuttable presumption that the Deadbeat Employer has substantial control over the assets of that

. Employer,




IN WITNESS WHEREOF, the undersigned Trustees have caused this Amendment to be
executed on the dates appearing opposite their respective names.

, GOy Yt
CHARLES, GatLacmpy) ~ Darg AMESP. CONNOLLY &’  DATE

' DATE

eI A
DATE
T //7 / ol
DATE . , '
Gl 27 ]M 7 /1% /o
DatE _/S‘COTTPAVLIS DATE
@}cﬂ? ¥/re (o6 E/f;g, Q Qﬂ, ;&;ZD. %
m‘rﬁé”’-“’d DATE ! FRANK RILEY J DATE
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This Enstsliment Note (“Note”) is made between the Laborers’ Pension Furd (“Pension Fond”) and Laborexs’ Welfare
Pund of the Health and Welfare Department of the Constrrction and Geueral Laborers’ District Connsil of Chicagy aad Vicinity
(“Health and Welfare Fund” or colleetively the “Funds™), the parties of the first part, and Ceatral Suburbap Mainteoswce, Inc,
(the “Cotpuny™), the party of the second part.

WHERFAS, thie Cowpaay bas st all relevant times been party (o @ coliective bavgaining agreement (“CBA") with the
Coustructien and General Laborers’ District Cowncil of Chicago and Vicinity, whersunder it is obligated to make cortain
contributions to the above-nsmed Funds, as well as to the Training Fand, on behalf of its covered employees, and to subnit
payment of alf employer snion dues:

thra WHEREAS,u:ernpanyhasfai!edtoﬁmdypaymhmmuﬁonsowedtoﬁemds(ormepmﬂmm
thro September 2008.

WHEREAS, the Company has fafled to remit all employee union dues to the Funds, a3 the designated collection agent for
thoeefmmon and General Laborers’ District Councdl of Chicsgo and Vicinity, for the period of Angust 2008 thra Septepber
2003,

WHERFEAS, lheCompnydnimswpayandeﬁuqmduwedmtbemtomanudondnuowdwm
Construction and Genersl Laborers® District Councl) of Chicago and Vicinity, together with liguidated damages, axd fmtorest, ot
vetforthbelow:ndfnﬂherdﬁr&brwumpthmmtowymmwmmmﬁum

THE PARTIES HERERY AGREE as follows:

1. The Company will pay $22.606.69 to the Health snd Welfare Fand (comprised of $14,198.65 in delinquent
contributions, $.5T1.01 in Hquidated dsmages, $297.50 in attorneys fees and costs and $539.53 i interest) (based on
an interest rate of 6.5%). The Company will xlso pay $18.91747 to the Penslon Fund (comprised of $2,92137 in
delinquent coutributions, $5,320.87 In liquidated damages, $297.50 in attorneys fees and costs sad 37773 o
intevest). Mﬂmmamunushaﬂbegﬂdmdingtommuc described below jo paragraphs 4 and 5.

The Company will alss pay SSZ152 to the Training Fund (corprised of $434.17 in delisquert contribations, $86.43
in liquidated damages sud $,52 in interest), S123.98 to the CCA Fund (comprised of SUZS in delinquent
contributions, $11.26 in Hquidated damages and $,13 In interest), $106.25 to the LECEY Fund (comprioed of 59648
in delinquent- contributions, $9.68 in liquidated damages and $,12 in interedt), $212.49 ‘o ths LDCMC Fund
{comprised of $192.96 in delinquent contributions, $19.20 in liquidated damages and §.23 in.interest) and $2.003.01
in union dues (comprised of $1.571.00 in delinguent contributions and $43291 in liquidated dumages). These
delinquent amounts shall be paid in their entirety at the fime payment under this Note comaenoes, i sccordance
with the schedule described in paragraph 4,

3. TlxeCompanywillabommfumwm:nmdm.wwmm:mmtmm Mi?ﬁﬂﬂ'ﬂdbyﬁe
Funds in Case No.p8 C 5958. This amount is sphit equally between Welfare and Pemsion a3 described in paragraph 1
abeve. .

4. On November 15, 2008, the Company will pay tweaty percent (20%) of the total
note luterest and the delinguent amounts descrfbed above in prragraph 2, or $4.357.33

Fuoud and $3,050.83 to the Penston Fund.

»

2

outstanding indebtedness, excluding
to the Health and Welfare

§. For twelve (12) consecutive months commencing on J; and eading on December 1, 2009, the Company
will pay 51,520.78 per month to the Health and Weifare Fond and §1,072.22 per month to the Pesasfon Fund.

6. The Company will remit all paysuents to the Funds! Adwipistrative Offices, which are located at 11465 Cermak
Road, Westchester, Hiinols 60154,

7, The Company undecstands and agrees that this Tustaljment Note &5 based on reports submitted by the Company to
the Funds and that ths Funds reserve the right to conduct zn sudit, in sccordance with the tevmns of the collective
bargaining agreement and the Fundy® respective t» and Declarations of Trust, to detersine benefit
contribution complisnce for the time period covered herein and further reserve the right to coliect any wnpaid

coutributions, nalon dues, interest, liguidated damages, and sudit costs as shown on said audit.

EXHIBIT
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8. Payments made pursuant to this Installment Note shall be considered “ontributions™ as defincd wnder the terms of
the CBA nod the Fund's respective Agreements and Declarations of Trust, J{ the contoibutions are ot paid by the
10® day following the date on which paymeat should have becn received, the contribution shall be considersd
delinguent and all charpes which spply to the late payment of contributions under the terms of the CRA and the
Fund’s respective agroamants and Declarations of Trust shall apply, includiug, but not Huted to, the assessment ol
interest and liquidated damages. Further, in the event the Company fails to tinely make any paymeats described in
this Note. All amownts described In paragraph 1 berein shall immsdistely become due on the 16 day followleg the

date an which payment shonid have been received by the Fund's under the terms of this Note. Ta such event the )

gmnyfmagmstommmomeyteesandwmwodbythe Funds in say action to enforce any part or :

of this note. ’ '

9, This Installment Note is conditioned on the Compauy's staying curvent on its cbligations to the Funda updar the
tmvf-thtwﬂuﬁvebugﬂnin;agrummlwmeﬁn&'medivemnmwwmﬁmofw. In ‘
the event that the Compasy Fuils to malntafe ity obBgations under the teraw of the collective bargaininy agreement |
and the Fuody’ mpocdveAgnemeutsandthraﬁdest,indudmg,bntmlimmdMmﬂm“
submltuwywm'buﬁonnwtsandwmkeﬁmdywumwuonpaymtsbymm&d:yfm&em
iuwhiebhboms’workwaspufomed,mmemmmmveweﬁghuoacedmuaudconm:ﬂtmdw
under this Installment Note, plus payment of all atforueys’ fees and costs incurred by the Funds in any actios to
accelerate this Instsliment Note.

10, The Company fwrther agrees to obtain apd maintais 4 surcty bond fo insure the paymest of wages and benefit
contributions s required under the terms of the CBA.

11. The Company shall hava the right to prepay the entire amount due under tbe Note prior to the date upon which
payment is due without penalty and without payment of any precalenlated Note intercet that has wot secrued ax of
. the date full payment has been made. . . . .

" ithe Pariies hitrelsy agres tothese torms by their executio heroof on the /5 day of the i, 2008: .

Cmt;'ul‘ ‘Suburban Mi}bien:m, Ine.

Iy
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INSTALUMENT NOTE DECLARATION

|, Ll s £ L &, declare and state ax follows:

L lmte Srzsodesl ofthe
(TITLE) _
Coitoal S é’iiﬁégq and have first laod information reganding the
(COMPANY”,

Z The Comypaay roquires en Installment Note to repay benelit contributions owed to the '
Laboters Pension snd Welfarc Funds, The Compay is tmable to repay the amones due to the Funds in,
fall #t this time becwse it Bocs not have e cagital 1o do 50 soi/ar daing 50 would crnst fuanchel hacn
and thecaten the exivtenoe of éhe Company.

3. Asofhe date of this document, the Comparty bas perfommed and completed work on the
fellowing projects aad are owed the following sums: .

Lot - Coandtion FAE i shbed Z 55 o —
A szff‘i c (2‘&4_2;/4’, &4 g /{0'0‘ —
Ll e Falltsn Zrc g —
A/”; //‘;"’72/5'2-“ 7 ’7-"€fomd~—

M.f@zfﬁ ;gggg_? Groe @ 9//4’7
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4 As of the date of this docnment, the Cotwpary is carreatly working on the following
projects and anticipates caning the payments identified below:

5"-’”&’.&'_&_6"’51" < 7X. e /00 4¢/:‘f/'c’é'), DD
4 / ) 7 .
5. Asofthe dato of this document, e Company has successfilly been awarded jobs on the i
" following prjocts which i anticipates will be cummenced in the fisture: L
-,_6-’2’/’” gl («;.-e-.?Z* ‘5//49 i?’%"aaa Rt |
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6. Identify all company bank accounts and the ¢urrent socounit balsaoe.
T L7 v pirer (B e Pl S5 e s .
r/é_a_éiﬂf < ol B '

1 declare under pewalty of petjury that the foregoing is true and correct.

/7SS
Due /
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This Guawnty (“Guaranly”) is made 2s of by the

, (the “Guarantor”), to and for the benefit of the LABORERS’ PENSTON FUND
AND THE LABORERS® WELFARE FUND OF THE HEALTH AND WELFARE PEPARTMENT OF THE
CONSTRUCTION AND GENERAL LABORERS’ DISTRICT COUNCIL OF CHICAGO AND VICINITY
(collectively, the “Funds™).

WHEREAS, Centra} Subyrban Maintenases, Inc, (the “Company™) has agroed to pay 8 total of $41,492.28
to the Funds in scttlement of the alleged delinquent contributions owed to the Funds and to be paid under the terms of
a Sciilement Agreement and Jostallment Note (“Note”). '

WHEREAS, the Funds are unwilling to enter into the Note unless the guarantor executes this Guaranty: and

WHEREAS, the Guarantor has a financial interest in the Company and will be benefited by the Note:
NOW WHEREAS, in consideration of the foregoing, the Guarantor agrees as follows:

1. Guaranty of Payment snd Indesmifigation. The undersigned guarantees, sbsolutely and unconditionally:
(#) the payment when duc of the entire principal indebtedness and all interest evidenced by the Note during the twelve
(12) month payment period including interest and liquidated damages for latc or unpaid payments due on the note; and *
(b) the full and complete payment of any and all fecs and costs incurred pursuant to default under terms of the Note,.
whether litigation is involved or not, and if juvolved, whether at the trial or appellate levels ot i pre- or post-
judgement bankiuptcy proceedings in enforcing or realizimg upon the obligations of the Guarsntor hereunder (the
obligations of Guaranior under this Paragraph 1 are collectively hereinafter referred to as the “Obligations”). The !
Guaréntor also agress to be personally lisble for all monthly benefit contributions, union dues and/or wages owed from .
the Company to the Funds, the District Council, all ancillary funds, and/or the participants that are dug at the time the  ~
Note and Guaganty are entered into and/or ure fnowred and become due and owing for the duration of the Note,~ .
including all interest, liquidated damages, audit costs, attorueys’ foés and costs. _ '

2. Continuing Guaranty, This Guaranty shall be a continuing Guaranty, and shall not be discharged, impai

or affected by; (a) the existence or continuance of any obligation on the party of the Company with respect to the Note;
(b) any forbearance or extension of the time of payment of the Note; (¢) the validity or invalidity of the Note; (d) any
defenzes whatsoever that the Company or any of the party thereto may have to thcpctférmaxmorobmmofgny
term, covenant or condition contained in the Note; (¢) the existence or non-¢xistence of the Company as 2 legal entity;
() any Timitation or exculpation of (other than the payment and performance in full of all of the Compeny’s
Obligations) that Guarantor may have as to his undertakings, liabilities and obligations hereunder, including any
defenses based upon any legal disability of the Company ot any discharge or limitation of the dissbility of the
Company, whethet consensual or arising by operation of Jaw or any bankvuptoy, insolvency or dJebtor-relief
proceeding, or from any other cause, each and every such defense being hereby waived by the Guarantor,

3. Waivers, Guarantor waives diligence, presentment, protest, notice of dishonor, demund for payment,
extension of time of payment, notice of acceptance of this Guaranty, non-payment at maturity and indulgences and
notices of every kind not provided for under this Guaranty. It is the intention of this Gueranty that Guarantor shall
remain liable as principal, notwithstanding any act, omision or thing which right otherwise operate as a legal or
equitable discharge of Guarantor, unti! all of the Company’s obligations ghall bave been fully paid and performed.

4. Subrogation. Notwithstanding anything to the contrary clsewhere contained herein or in the Note, the
guarantor expressly waive with respoct to the Company zny and all rights at law or in equity to subrogation, 1o
reimbursement, 1o exoneration, to contribution, to set off or to any other vights that could accrue to » surety agamst a
principal, to the Guarantor against s maker or obligor, to an sccommodation party against the party accommodated, or
to a holder or wansferee against a maker, and which the guarantor may have or hereafier acquire against the Company
in connection with or as & result of Guarantor’s execution, delivery and/or performance of this Guaranty or the Note.
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Ithummrageestlmheorsheshaxlnounveormutmysmhﬁghtsmimme Compamy or its successors and
assigns or any other period (including and surety), cither directly or as an attempted set off to any action commenced
against the Guarantor by the Company (as botrower or in any other capacity) or say other person.

5. Independent Obligations. The Funds may enforce this Guaranfy without first resorting to or without first
having recourse to the Note; provided, however, that nothing herein contained shall preclude the Funds form suing on
the Note or from exercising any other rights; and the Funds shall note be required to institute or proscouts proceedings
1o recover any deficiency as a condition of any payment hereunder or enforcement hereof,

6. Agcelerstion, In the event that payments dus under the Noto shall be accelorated, the Guarantor’s
obligations hereunder shall also be accelerated without further notice from the Funds.

7. Effect of Bankuptey, This Guaranty shall continue in full force and effect notwithstanding the instiution
by or egainst the Compasry of bankruptey, reorganization, readjustment, receivership or insolvency proceedings of any
nature, or the disaffirmance of the Note in any such proceedings, or others.

8. Termination. Tlﬁs(‘hmanwshal!mininﬁnllforoemdcffectastotlw(’:‘uamttorunﬁlallofthe
Conpanys’ Obligations under the Note outstanding shall be finally and irrevocably paid in full. Payment of all of the
Compeny’s Obligations form time to time shall not operate as a discontinuance of this Guarenty. If after receipt of any
payment of all or any part of the Commpany’s Obligations, the Funds are for any reason compelled to surrender such
payment to any petson Or emtity, because such payment is deterimined to be void or voidable as a preference,
impermissible set off, or & diversion of trust find, or for any reason, this Guaranty shall continue in full force
notwithstanding any ¢ontract action which may have been taken by the Funds in reliance upon such payment, dmd any
such contrary actiori so taken shall be without préjudioe to the Funds® rights undet this Guaranty and shall be decmed
to have been conditionsd upon such payment having becom final and irrevocable. :

9, The Company’s Financial Condition. The guarsntor assumes ful) responsibility for keeping fully informed
of the Company’s financial ‘condition snd all other circurustances affecting tho Company’s ability to perform .its
Obligations, and agree that the Funds will have no duty w report o Guarantor any information which the Funds .
receive about the Company’s financial condition or any circumstances bearing on its ability to perforn.

10. Expenses. The undersigned agrees to pay and reimburse the Funds for all cost and attorney’s fees, which
they may expend or incur in the enforcement of this Guaranty or any of the Company’s Obligations under the Note.

11. Delay, Commilative Remediss, No delay or failure by the Funds to exercise any right to Temedy ageinst tho
Company or Guarantor will be construed as a waiver of that right or remedy. All remedies of the Funds against the
Company and the Guarantor arc cummulative.

12. Binding Effect. This guaranty shall incur to the benefit of and may be enforced by the Funds, and shall be
binding upon and enforceable against the Guarantor snd Guarantor's heirs, legal representatives, SUCTESSOS and
assigns, In the event of the death of the Guarantor, the obligations of such deceased Guarantor shall continue in full
force and effect against his estate, personal representatives, SUcCessOrs and assigns. Without limiting the gweﬂ!ﬁy of
the foregoing, the Funds (or their successors and assigns) may from time to time and without notice 1 undersigned,
assign any and all of their tights uader this Guarnty without in any way affecting or diminishing the obligations of the
undersigned hereunder, who shall continue to remain bound by the obligated to perform vnder and with respect so this
Guaranty as though there had been no such assignment.

13, Default. The Guarantor hereby authorizes irrevocably any attorney of any court of record 10 apper for
him/het in such court, at any time after ten (10) days notice after default in any payment due under this Guaranty, and
confess judgement against Guarentor, after service of notice of the claimed default, in favor of the Funds for such
amount to be unpaid and owed thereon, including interest, liquidated damages sad reasonsble cost of colloction
including reasonable attorneys® fees. The Guarantor agrees to waive and release all errors which may intervene i any

2
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such proccedings, and consent to immediate execution upon such judgement, hereby mtify and confinming sl $hat said
attorncy may do by virtue hereof. & '

14. Wamsnties. Guarantor makes to the Funds the following representations and watrantics:

(») Authonization, Guarantor has full ri and ization to enter into thi and
vy out bis obligations by ght, power and authorization into this Guaranty

' ) (b) No Confliot. The execution, delivery and performance by Guarantor of this Guaranty will not
violate or be in conflict with, results in a beeach of, of constitute a default under, any indenture, sgreement or any other
mstruxient to which Guarentor is 8 party or by which Guarantor or any of his assets or propertics is bownd, or any
order, writ, injunction or decree of any court or governmental institute,

(o) Litigation. ‘There are no actions, suits or proceedings peading, or to the knowledge of Guarantor,
threatened against or adversely affecting any Guarantor at law of in equity or beforc or by governmental agency o
instrumentality which involve any of the transactions herein contemplated, or the possibility of any judgement of
lmbfhty which tiuy result in any material and adverse change in the financial condition of any Guarentor. Guaraator is
not in default with respect to any judgment, order, writ, injunction, decree, rule or regulation of any court.

_ {d) Enforceability, This guaranty is a legal, valid and binding obligation of Guarantor, cnforvesble in
accordance with its terms, except as enforcesbility may be limited by applicable bankruptcy, msolvency or similar - -
laws affecting the rights of creditors generally. C

15, Notices. All notices or other communications required or permitted hereunder shall be (a) in writing -

. and shall be deemed to be given when either (T) delivered in period, (IT) three (3) days after deposit in a reguladdy -

- maintzined receptacle of the United States mail as registered or Certified mail, postage prepaid, (III) when received if

sent by private courier sexvice, or {IV) on the day on which Guarantor refuses delivery by mail or by privete courier
service, and (b) addressed as follows; : '

T Case of Guarantor In Case of the Funds:

Collection Counsel

Pat Wallace

Laborers Pension & Welfare Fund
Sub Office

111 W Jackson Blvd

Suite 1415

Chicago IL 60604-3868

or such other addresses as may from time to time be designated by the party to be addressed by notice to the other in
the manner hereinabove provided. The Funds will use their best efforts to send courtesy copies of notices provided
hereunder to Guarantor’s attorney, . But the failure by the Funds to send courtesy

copics to Guarantor’s attorney shall not linut or yestrict the Funds® rights under this Guaranty in any manner nor
relieve Guarantor of any obligations under this guaranty. .

16. Additional Waivezs, Guarantor expressly and unconditionally waives, in cormection with any suit, action
ot ptoceeding brought by the Funds on this Guaranty, any and every right he ot she may have to (D) injunctive vetief,
(ID) a trial by jury, (TFT) interpose any counterclaim therein and (IV) seck to have the same consolidated with any other

or geparate guit, action or proceeding,

3
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17. Severability. If all or any portion of any provision of this Guaranty is declared or found by & court of
thereof shall be deemned stricken

competent jurisdiction to be unenforceable or i and void, such provision or portion
andseveredﬁomﬂﬁs&mramyandmerenminingpmvisionsmdpmﬁonshmfslmﬂwnﬁminﬁmfomcnnd

effect,

- 18. Appligsble Law: Venue. _This Guarenty and the transactions evidenced hereby shall be construed and
interproted under the laws of the State of lllinois. Guarantor, in order to induce the Funds to accept this Guaranty and
inter into the loan sgreement, and for other good and valuable consideretion, the receipt and sufficiency of ijch
hereby is acknowledged, agrees that all actions or proceedings arising directly, indirectly or othatwise i commection
with, out of, related to or from this Guaranty shall be litigated, st the Fund’s sole discretion and election, only in courts
having a situs within the county of Cook, State.of linois, Eastern Division. Guarantor hereby waives any right he or
she may have to transfer or chrage the venue or any litigation brought against him by the Funds on this agroernsnt i
accordance with this paragraph. ‘

19. Tige is of the Essence, Time is of the essenwe of this Guaranty as to the performanoe of the indersigned.

20. Death of a Guarantor. Jn the event of the death of Guarantor, the Funds shall have the right to accelenite
the indebtedness evidenced by the Note unless, within sixty (60) days of his death, Guarantor's estate assumes his
obligations hereunder by an instrument satisfactory 10 the Funds and delivers to the Funds secuity for performanice of
such obligations satisfactory to the Funds.

IN WITNESS WEOF,-W three mde;sigrxed Guaranm has executed this instrument as of the date and
year first above written. _ : o
SE) S 102 , ,Z / _

S/ Yy

Social Security Number

Date: /¢A5Z /Q£

APPROVED AS TO FORM AND SUBSTANCE
ON BEHALF OF GUARANTOR;

Dated:




CERTIFICATE OF SERVICE

The undersigned certifies that he caused a copy of the foregoing Motion to Reinstate and

Confess Judgment to be served upon the following persons, via U.S. Mail, this 6" day of March

2009.

Central Suburban Contracting & Maintenance Inc.
c/o John R. Hubeny

200 East Chicago Ave., Ste 200

Westmont, IL 60559

Gregory D. Reed
1727 Farmside
Carpentersville, IL 60110

Dennis Volpe
29W621 Vale Rd.
West Chicago, IL 60185

/s/ Patrick T. Wallace




