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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

LABORERS’ PENSION FUND and )
LABORERS’ WELFARE FUND OF THE )
HEALTH AND WELFARE DEPARTMENT )
OF THE CONSTRUCTION AND GENERAL )
LABORERS’ DISTRICT COUNCIL OF )
CHICAGO AND VICINITY, and JAMES S. )
JORGENSEN, Administrator of the Funds, )
)
Plaintiffs, ) Case No.: 08 C 5958
V. )
) Judge Kennelly
CENTRAL SUBURBAN CONTRACTING & )
MAINTENANCE, INC. an Illinois corporation, )
DENNIS VOLPE, individually, and GREGORY )
D. REED, individually, )
)
Defendants. )

MOTION TO REINSTATE AND CONFESS JUDGMENT

Now come Plaintiffs Laborers' Pension Fund and Laborers' Welfare Fund for the Health
and Welfare Department of the Construction and General Laborers' District Council of Chicago
and Vicinity and James S. Jorgensen, Administrator of the Funds (“Funds”), by and through their
attorney, Patrick T. Wallace, and hereby move this Court to reinstate and confess judgment
against Defendants Central Suburban Contracting & Maintenance, Inc. (“Central Suburban” or
the “Company”), Dennis Volpe and Gregory D. Reed based on the Defendants’ failure to pay
amounts due on an Installment Note reached in settlement of this case. In support of this Motion,
Plaintiffs state as follows:

1. Pursuant to the parties’ Settlement Agreement and Agreed Motion to Dismiss, this
Court entered an Order dismissing the matter without prejudice and retaining jurisdiction to

enforce the terms of the Installment Note and Guaranty of Payment and Indemnification reached
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by the parties in settlement of the case through December 1, 2009. A true and accurate copy of
the Court’s Order is attached hereto as Exhibit A.

| 2. The Company is in default on the Installment Note. Specifically, the Company
has failed to submit its July 2009 installment due on the Note. In addition, the Company has
failed to submit current benefit reports and contributions for the period of April 2009 forward.
Finally, the Company has failed to submit timely Installment N(;te payments for the period of
January through June 2009. See Affidavit of James Fosco attached hereto as Exhibit B, § 5.

3. Accordingly, Plaintiffs respectfully request that this Court reinstate this case and
enter judgment in favor of the Funds and against Defendants Central Suburban, Dennis Volpe
and Gregory D. Reed in the amount of $19,172.00 representing $18,669.50 due on the defaulted
Installment Note and $502.50 in attorneys’ fees (see Declaration of Patrick T. Wallace attached
hereto as Exhibit C) incurred by the Funds in enforcing the amounts due on the Installment Note
and bringing this Motion.

WHEREFORE, Plaintiffs respectfully request that this Court reinstate this case and enter
judgment in favor of the Funds and against Defendants Central Suburban Contracting &
Maintenance, Inc., Dennis Volpe and Gregory D. Reed in the amount of $19,172.00.

Respectfully submitted,

July 10, 2009 Laborers’ Pension Fund, et al.

By: /s/ Patrick T. Wallace

Office of Fund Counsel

Laborers Pension and Welfare Funds
111 W. Jackson Blvd., Suite 1415
Chicago, IL. 60604

312/692-1540
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

LABORERS’ PENSION FUND and )
LABORERS’ WELFARE FUND OF THE )
HEALTH AND WELFARE DEPARTMENT )
OF THE CONSTRUCTION AND GENERAL )
LABORERS’ DISTRICT COUNCIL Of )
CHICAGO AND VICINITY, and JAMES S, )
JORGENSEN, Administrator of the Funds, )
: )
- Plaintiffs, ) Case No,: 08 C 5958
he )
) Judge Kennelly
CENTRAL SUBURBAN CONTRACTING & )
MAINTENANCE, INC, an Mlinols corporation, )
DENNIS VOLPE, individually, and GREGORY )
D, REED. individually, , )
)

Defendants, )

ORDER OF DISMISSAL

_?I-‘his matter having come before the Court pursuant to the parties® Settlement Agreement

and Agi'ocd Motion to Dismiss, It is hereby ordered that this matter is dismissed pursuant to the
torms of the Installment Noto and Guaraiity of Payment arid Indemnification against Defendants
Centraf_: Suburban Contracting & Maintenance, Inc,, Dennis Volpe and Gregory D. Reed with

this Coi:rt rqtainlng Jurisdiction to enforce the terms thereof through December 31, 2009,

A\ '21{ (8// o 8, | | Entered:

Date; |

Hon. Matthaw F. Kennelly
United States District Court Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

LABORERS’ PENSION FUND and )
LABORERS’ WELFARE FUND OF THE )
HEALTH AND WELFARE DEPARTMENT )
OF THE CONSTRUCTION AND GENERAL )
LABORERS’ DISTRICT COUNCIL OF )
CHICAGO AND VICINITY, and JAMES 8. )
JORGENSEN, Administrator of the Funds, )
)
)
)
)
)

Plaintiffs, Case No.: 08 C 5958

V.

Judge Kennelly
CENTRAL SUBURBAN CONTRACTING &

MAINTENANCE, INC, an Illinois corporation, )

DENNIS VOLPE, individually, and GREGORY )

D. REED, individually, )

)
)

Defendants.
AFFIDAVIT OF JAMES FOSCO
James Fosco, being first duly swom on oath, deposes and states as follows:

1, I am a Field Representative employed by the Laborers’ Pension Fund and the
Laborers’ Welfare Fund of the Construction and General Laborers’ District Council of Chicago
and Vicinity (hereinafter collectively referred to as the “Funds"), Plaintiffs in the above-
referenced action. My responsibilities include oversight of the collection of amounts owed by
Defendant Central Suburban Contracting & Maintenance, Inc. (hereinafter “Central Suburban” or
the “Company”). This Affidavit is submitted in support of the Laborers” Funds’ Motion to
Reinstate and Confess Judgment. [ have personal knowledge regarding the statements contained
herein,

2, On September 9, 1996 and October 19, 1998, the Company signed an Independent

Construction Industry Collective Bargaining Agreement (“Agreement”) with the Construction

EXHIBIT
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and General Laborers’ District Council of Chicago and Vicinity (“District Council”) and
Laborers’ Local Union No. 96, True and accurate copies of the Agreements are attached hereto
as Exhibits B-1 and B-2. Pursuant to the terms of the Memoranda, the Company is bound to the
terms of the relevant collective bargaining agreements incorporated by reference in the
Agreement and the Funds’ respective Agreements and Declarations of Trust.

3. Pursuant to agreement, the Funds have been duly authorized to act as collection
agents on behalf of the District Council for union dues owed to the District Council.

4, The Agreement and the Funds’ respective Agreements and Declarations of Trust
to which the Company is bound require that the Company submit benefit reports and contribution
payments by the tenth day of the following month. Payments which are not received within thitty
days of this date are assessed liquidated damages in the amount of 10 percent or 20 percent
liquidated damages (on Pension, Welfare and Training Fund after June 1, 2007) of the principal
amount of delinquent contributions, and interest at a rate of prime plus 2 percent as charged by
the J.P. Morgan Chase Bank, N.A. from the date of delinquency forward. The Agreement and
the Funds’ respective Agreements and Declarations of Trust also obligate the Company to submit
its books and records to the Funds for periodic audits to determine benefit contribution
compliance. A copy of the relevant portions of the Agreement are attached as Exhibit B-3; 2
copy of the relevant portions of the Amended Agreement and Declaration of Trust creating the
Laborers’ Pension Fund are attached as Exhibit B-4; and a copy of the relevant portions of the
Amended Health and Welfare Department of the Construction and General Laborers’ District

Council are attached as Exhibit B-5.
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5. The Company entered into an Installment Note (“Note”) in settlement of this case,
a true and accurate copy of which is attached hereto as Exhibit B-6. Dennis Volpe and Gregory
Reed entered into 2 Guaranty of Payment and Indemnification Agreement (“Guaranty’) agreeing
to personally guarantee the debt. A true and accurate copy of the Guaranty is attached hereto as
Exhibit B-7. The Company has failed to submit and pay the July 2009 installment due on the
Note. The Company also failed to submit timely payments for January through June 2009
installments. Finally, the Company owes benefit and ciues repotts for the period of April 2009
forward. As a result, the Company is in default on the Note. Under the terms Note and

Guaranty, Defendants Central Suburban, Dennis Volpe and Gregory Reed owe the following:

Welfare: $9,124.68
Pension: 6,433.32
Liquidated damages on late note payments: 3,111.60
TOTAL: $ 18,669.60
FURTHER AFFIANT SAYETH NOT.

Subscribed and swom to before me
this __ ¥\ day of July 2009.

Notary PhWlic

"OFFICIAL SEAL"
EUGENIA MASHOS

f  Notary Public, State of liinols
R My Commission Expires 08/12/1
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(5) To enforce the provisions of the Pension-Plan and the rules and regulations

adopted by the Trustees in a uniform manner with respect to individuals

_similarly situated.. S

(¢) © To determine questions arising under the Pension Plan or this Agreement,
including the power to determine the rights' of Employees and their
Beneficiaries, and their respective benefits, and to remedy ambiguities,

inconsistencies or omissions.

ARTICLE VII -
FUNDING PENSION PLAN BENEFITS

Section]. IN GENERAL. fn order to fund the benefits provided under the

Pension Plan, each Employer, for the period that it is obligated by a Written Agreement,

shall make contributions to the Trustees at the times required by that agreement. The rater

of contributions shall be determined by the applfcable’ Coll.ective Bargaining Agreement or

e

Participation Agreement, together with any amendmenis, supplements or medifications

thereto. Notwithstanding the preceding sentence, if an Employer is required to make

- contributions by reason of a Participation orother Wiritten Agreement thatis not a Collective

Bargaining Agreement, the amount of its contributions shall be the same as the amount -

~ . required by the Collective Bargaining Agreement in effect between the Employer

Association and the Union which covers Employees performing similar work. No

-24-
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Emiployee shall be permitted to contract or oth_erwise .agree' with or permit his Employer to
- provide wage én- benefit payments which do not conform with the amount of contributions
. -1' equired under the _pr'oyisions;nf_& Collective. Bargaining -Agreement.-or-Participation——
Agreement and any such contract or agreement shall be null and void. It shall not be 2
defense fo any claim by the Trustees or an Employee for payment of dehnquent
contribu’tions f;om an Employe; that such Employer has entered into an agreement with any |
| . Employee purporting to waive the Em.ployee’s' righf to strict compliance with the provisions
of the applicable Collective .Bargai:iing Aéreement or a Participation Agreément. All
contributions shall be paid ‘in the manner 'and form required by the Trustees.

.S;qgt.l.gn.z_ DEFAULTINPAMNT OF CONTRIBUTIONS. Nonpayment by

an Employer of any contnbut:ons when due shall not relieve any other Employer of his

obligation to make payments. The Tru‘stees may take any action necessaty to enforce
‘payment of the coqtribﬁti-ons and penalties due hereunder, including, but not limited to
proceedings at law and in equity. Any such action shall not prejudice the Union inany - |

action it may wish to take on account of such nonpayment. The Trustees are authorized to

estabhsh a reasonable and lawfil grace penod by whxch contnbutlons must be received;’

Employers making contnbutlons ttiat are not received before the expxranon of said period
and any EmploYer making late payments due under an installment agreement shall be
assessed liquidated damages of 10% of the amoulnt of the centributions which are owed

All Employers party to or otherwise bound by this Agreement acknowledge that the




liquidated damages will be used'to defer administrative costs aﬁsing by said delinquency and

‘acknowledge the costs to be actual and substantial though difficult to ascertain; however the

any additidqal pfoof thereof. In éddition, the delinquent contributions and any payments

owed by an Employer pﬁrsuant to an installment agreement, shallvbear interest up lto the
prime rate of interest plus two points charged by the Fund’s custodian bank (or any qther

bank selected by the Trustees) or such other lawful amount as deteﬁnined by the Trustees
from the due datt;'u'ntil totally satisfied. The Trustees are hereby given the ‘pow'cr and -
authority to &elegate the collection of contributions toa Collection Committee, which, in its
discretion, fnay assess a lesser or greater amount or waive of suspend payment of liquidated.
damages, interest, audit fees or investigative costs in accordance with rules and précedures
adopted by the Collection Committee and to compromise claims for delinquent
contributioﬁs and related liabilities and col-lec’tion'costs -xvﬁere appropriate to settle cases.
favorably for the Fund. The Collectidn Committee may include trustees of the Lai:orcr's’
Welfare Fund as members of the Committee.

In the event an Employer party to this Agreement or otherwise bound thereby

“becomes delinquent in his contributions or an installinent agreement, or fails to post a bond

as required, said delinquent Employer shall be liable for reasonable atiorneys' fees and for
‘all reasonable costs incurred in the colléction process, including court fees. audit fees,

investigative costs, etc. The term "reasonabl-e'artorneys' fees" as used herein §hall mean all

-26-




attorneys' féés in the at’noﬁnts .fo,r which the Trustees become legally obligated including
recovery of liquidated damages, audit costs, filing fees and any other expenses incurred by
e the THUSIEs, o oo e
| The Trustees are hereby given the power and authority, in their discretion, to require
any Employer to deposit with the Trustecs, in advance, as a guarantee for the pament of
monthly co-ntribﬁtions, an amount equal to three (3) times the monthly contributions of such
Employer, as estimated by the Trustees. At the option of the Trustees the Employer shall
furnish the Trustees, in lieu of any cash deposit, a bond in an amou;xt not less than Five
Thousaﬁd DoIlars_ ($5,000.00) or in an amount consistent with tlic terms of the current
collective bargaining agreeinen"ts. In the event an Employer is repeatedly del-indﬁ,ent inifs
contribution payments to the Pension Fund, the Trustees have the power and aufhorify to
require that Employer to purchase abond in excess of $5 ,OOO.QO or the émounts set forth in
the current collective bargaini_z}g: agreements, in an amount eql-ial to three (3) times the’
: highest monthly contributions of the Employer in the twelve months prior to any -
delinquency. The Trustées, in their discreti on, may also waive the requirement of a cash
deposit or a surety bond in lieu of a persénal guaranty when such waiver is warranted.
 Section3. REPORT_ON_CONTRIBUTIONS AND PRODUCTION OF
- RECORDS. The Employets shall make all reports on contributions required by the Trustees
Each Emplover shall promp;ly furnish to the Trustees,' on démaﬁd. the names of its

. employees, their social security numbers, the hours worked by each e:mploye:e’,f and such

27-




other inférrnation as the Trustees may reasonably require in connection with the
administration of the Trust and Pension Plan. The Trustees may at any time have an audit
 madebyan independent certified public accountant or its representatives of the payroll of
.any Emplo‘y§r in connectidn_ with the said contriinution__s and/or reports. All Employers shall
be reqt'zired to inaintaip records in compliance with procedures developed and communicated
by the Administr,gtor from the beginning of such Employer’s participation in the Pension
" Fund forward unless given ‘written authorization by the Administrator upon request to |
destroy said record. The Administrator shall require the Employer to designate the
classification of all of his employees and if the Employer fails to do so, the Trustées shaﬂ
conductan mvestlgatlon for the purpose of determining the clasmftcatlon of such employees
and the results of said mvestlgatlon shaIl be conclusive. Attached hereto as Addendum A

are the current collection policies concerning Scheduling of Audits and Retention and

Production of Employer Records adopted by the Trustees.

TICLE VIII

ILING CLAIMS AND REVIEW OF DENIALS OF CLAIM

Section1. FILING OF A CLAIM. Claims for the payment of any benefits
provided by the Pension Plan shall be filed, in writing, in accordance with the Rules and

‘Regulations ser forth in Article 7 of the Pension Plan.

-28-




ADDENDUM A

RECORDS REQUIRED TO BE RETAINED BY EMPLOYERS
AND PRODUCED FOR AUDITS

"7 The following records shall be maintained and rotained by all contributing employers to
the Benefit Funds for af least six years from the contribution date and shall be produced for
inspection and copying by an auditor of the Benefit Funds upon written request:

1. Quarterly and annual payroll tax retums, including, but not limited to, federal
quarterly form 941's, federal annual form W-2's, W-3's, 940's, 1099's and state quarterly
unemployment returns (form UC-3).

2. Payroll journals and/or registers which include or identify employees’ social security
‘numbers, hourly rates of pay, hours worked and the time period in which the work was
performed. '

- 3. Individual earnings records for all employees of the employer not shown on payroli
journals or registers, including social security number and work classification (or code or clock
or ID tumber), hourly rates of pay, hours worked and the time period in which the work was

performed.
4. Cash disbursement journals and general ledgers.

5. Copies of all contribution reports and proof of payment (canceled checks or records of
canceled checks) of all confributions to the Laborers’ Funds and to all other trade union fringe
benefit funds to which the employer contributed. _

6. Copies of all dues records and proof of payment (canceled checks or records of
canceled checks) of all union dues submitted to the Laborers' District Council. | .

: 7. Records showing all amounts paid to all persons or entitics that p?rformefi work for
the employer as independent contractors or subconfractors, if any, including copies °f_,39y

fe‘de.ral.form' 1999"3 issued by the em;_aloyer.
| 8. Daily time records filed by employees or supervisors.
9. Source documents and lists of job codes and équipment codes.
10. Certified payrolls for public sector jobs where such payrolls are required.
. 11 Employee'persbﬁne,l files including, but not ﬁmited to, last known addfesécs and
telephoné numbers, any documents which demonstrate employees’ job classifications andfor .

status as an apprentice, journeyman, foreman, Superintendent, or supervisor. (Confidential
medical records er other private records not relevant to the establishment of an emiployee’s job

classification shall not be disclosed.) '




12. Bank account statements and canceled checks from any account used in conjunction
with the employer’s business,

13, If records of all hours worked, rates of pay and classifications are HQF.EFEY.‘.S!?S‘TEP_E‘??
records listed in items 1 through 10, the employer shall maintain monthly lists of all emp oy:gse.-.:
not shown on payroll records, showing Social Security number and work classification (oreo
or clock or ID number), rates of pay and hours worked.

Honor Roll Employers shall be required only to produce basic records needed b)./ftl:z
Benefit Funds’ auditors to do an audit, specifically items 1 through 7 abqve. Howeve;, ;
initial examination of such limited records discloses significant record keeping errors ;)r ?c‘l“w:
to contribute, the auditor may request additional records listed above. In the absence of evi e:::i t
of a deliberate failure by an Honor Roll Employer to contribute on behal'f of a bla{rgtmntinlg1 "
employee, the rebuttable presumptions provided for in the attached Policy for Retentio

Production of Employer Records shall not apply to such Honor Roll Enllployer.

‘Notwithstanding the foregoing, the Collection Committee or the Director of tlie Field
Department may, in their discretion, determine that a full andit shall be done of any (fmgdoye'll.‘l(l);
that, where a sampling audit is to be conducted, specific records shall be pro Wd oindin
judgment of the trustees in interpreting and applying this policy shall be conclusive an &
on all parties, . '

Adopted January 9, 2002




LABORERS’ PENSION AND WELFARE FUNDS
POLICY FOR RETENTION AND PRODUCTION OF EMPLOYER RECORDS

.. As Adopted by the Boards of Trustees |
Effective as of April 1, 2006

WHEREAS, Section 209 of the Employee Retirement Income Security Act of 1974 , as
amended ("ERISA"), 29 U.S.C. Section1059, requires employers obligated to' contribute to
employee benefit funds to maintain records with respect to its employees which are sufficient to
determine benefits due to such employees of which may become due to them; and

WHEREAS, the Trustees of the Laborers' Pension Fund and the Trustees of the Health
and Welfare Department of the Construction and General Laborers’ District Council of Chicago
and Vicinity (collectively, the “Benefit Funds”) have the authority under their respective Trust
Agreements to establish rules, regulations and policies regarding records which must be
maintained by employers in order to administer the Benefit Funds; and

WHEREAS, the Trustees of the Benefit Funds have found that most contributing
employers maintain proper records and make all required contributions to the Benefit Funds,
nevertheless, there are employers who are bound by the Trust Agreements of the Benefit Funds
who fail to maintain records which are adequate for the Funds to determine whether proper
contributions have been made on behalf of eligible employees and that some of such employers
do so deliberately in order to avoid their obligations to make such payments; and

WHEREAS, the practices of employers who fail to maintain records sufficient to enable
the Benefit Funds to conduet thorough payroll audits cause their employees to lose valuable
pension and welfare benefits and cause the Benefit Funds to lose contractually required
contributions and investment earnings on those contributions; and

WHEREAS, the practices of employers who fail to maintain adequate records cause the
Benaﬁt. Funds to incur substantial additional administrative and legal expemses in order to
determine proper amounts owed to the Funds by such employers; and . '

WHEREAS, enforcement of a policy specifying the records required fo be maintained
and produced increases the ability of the Funds to prove the contributions owed by delinquent
employers and thereby to provide proper credit to the employees and their beneficiaries;

NOW THEREFORE, the Trustees resolve that the following policies are adopted by the
Benefit Funds effective as of March‘ 1,2002:




~ make available for inspection and copying to an auditor of the Benefit Funds the requi

1. Except as otherwise provided herein, all contributing employers to the Benefit Funds
shall maintain and make available for inspection and copying by an auditor of the Benefit Funds
the records listed on Appendix A, attached hereto.

.2, Any employer obligated to contribute to the Benefit Funds who fails to maintain and
site
records listed on Appendix A shall bear the burden of proof with respect to the exclusion of any
employee from coverage by the collective bargaining agreement with the Union. In those cases
where an employer asserts that an employee is excluded because he/she is a member of another
bargaining unit, the employer must submit tangible evidence of that fact, e.g, a union
membership card, contribution records maintained for the benefit funds of the other bargaining
unit, commercial drivers’ license if it is asserted that an employee is a truck driver rather than a
laborer and workers® compensation policies, forms and applications listing an employee's job
classification or other business records. The affidavit of an employer’s representative or officer
unsupported by documentary evidence shall not be sufficient to meet the employer’s burden of
proof. Affidavits solicited and obtained ex parte by an employer’s representative from
employees, for which there is no corroborative evidence in the form of records maintained in the
ordinary course of business, shall not be sufficient to meet the employer’s burden of proof, -

3. When an employer has failed to maintain or make available the requisite records, there

shall be a rebuttable presumption that any employee listed as a possible laborer by an auditor,
Field Representative or attorney representing the Benefit Funds was a laborer. There shall also
be rebuttable presumptions concerning the hourly rate and number of hours worked as follows:
() that the employee was paid only $10.00 per hour if no record of wage rates was made by the
employer, and/or (b) that the employec worked 72 hours per week if no record of the number of
hours was maintained; whichever of these presumptions results in the higher amount of
contributions shall be applied, When evidence exists that a different hourly rate was paid to
employees of an employer that failed to maintain the required records, at the discretion of the
Director of the Field Department, a different hourly rate may be presumed for purposes of
deterinining the amount of contributions owed by the employer. If that evidence shows that the
employer paid a rate lower than $10.00 per hour to any employees doing bargaining unit work,
then that lower rate shall be presuined to be the actual rate paid to all employecs for whom.
adequate records were not kept. Similarly, where evidence exists of a different number of hours
worked, the Director may apply a different number of hours for determining the contributions
owed, and this number of hours worked shall be presumed correct. All wages computed as
provided in this paragraph shall be presumed to be paid as straight time wages regardless of the
number of hours worked unless the employer has provided documentation, in the form required
by the terms of this policy, showing, that it followed the requirements of the Fair Labor Standards
Act and/or the applicable collective bargaining agreeient as to the payment of overtime.

4. An employer that fails to maintain the requisite records and fails to cooperate with the -
Trustees in establishing the paid wage rates, actual hours of work and contributions owed to the
Benefit Funds shall be liable to the Benefit Funds and any related organizations, for the
contribution amounts determined as provided herein and also for 20% liquidated damages,
compound interest at the rate of prime plus 2 points (as determined by the Administrator), -
auditor’s and attorney’s fees and any other expenses of collection including investigative costs.




Employers or who have been assessed significant delinquencies to the Benefi

LABORERS’ PENSION AND WELFARE FUNDS
POLICY FOR SCHEDULING OF AUDITS

.. 58 Adopted by The Boards of Trustees.
Effective as of April 1, 2006

Contributing employers to the Laborers’ Pension Fund and the Health and Welfare
Department of Construction and General Laborers’ District Council of Chicago and Vicinity
(collectively, the “Benefit Funds”), shall be audited periodically in accordance with the procedures
adopted by the Collection Committee of the Benefit Funds. The Director of the Field Department, in
cooperation with the Benefit Funds’ auditors, shall prepare a schedule for auditing contributing

employers in accordance with the following procedures.

Two types of audits shall be conducted: “full audits” in which payroll and other records on all
employees are examined and “sampling audits” in which a selection of payroll and other records are
tested to enable the compliance auditor to make a reasonable determination that there are no
delinquencies. A sampling audit should include areview ofall types ofrecords (e.g. payroll records,
tax records, cash disbursement records, reports to other benefit funds, etc.) Where a sampling audit
discloses delinquencies or related record discrepancies, a full audit shall be conducted.

Employers shall be scheduled for either full audits or sampling audits in groups based upon
the contribution histories of the employers. Either a sampling or full audit shall be conducted at least
once every five (5) years. Any employer that fails to schedule an audit and submit records forreview
within 45 days_ from the date of the audit request will be Liable for all costs of compelling and

. enforcing the audit request. The following procedures shall be used:

AUDIT PERIOD

1. New Employers. New employers shall be scheduled for audits within the first year in
vyhich' contributions to the Benefit Funds are required. - _

2. Honor Roll Employers. Employers with a history of adequate record keeping and timely,
payments to the Benefit Funds (“Honor Roll Employers”™), shall be required to submit to audits every
three (3) to five (5) years. Following an audit showing adequate record keeping and comect
payments, such an employer shall be designated an Honor Roll Employer and shall be sclected
randomly for an audit between the third and fifth year thereafter. (Such employers may opt for a
scheduled audit every three years.) An inadvertent shortage of no more than the greater of $1000 or

two percent (2%) of required contributions determined on a full audit covering three or more years of

contributions to the Benefit Funds shall not disqualify an emiployer from inclusion in this group.

3. Other Contributing Employers. Employers that are not classified as New or Honor Roll
t Funds or any of the

ancillary funds to which contributions are owed pursuant to the collective bargaining agreements of

the Laborers” District Council shall be scheduled for full audits at least once every three (3) years.




4. Employers Subject to Special Audits, At the discretion of the Director of the Field
Department full andits of employers obligated to contribute to the Benefit Funds may be conducted
at any time based upon information conceming possible delinquencies, e.g., failure to file monthly

remittance reports, failure to pay contractually required wage rates, informaflon concerming a
...-possible closing or sale. of the business,-information. that.the employer is operating an alter ego.or

similar bases suggesting possible delinquencies.

FULL AND SAMPLING AUDITS

1. New Employers. If there is a sufficient number of employees of a New 'Empl_oyef, Phe
auditor of the Benefit Funds may do a sampling audit to determine if the employer is maintaining
accurafe records and making required contributions, otherwise the auditor will do a full audit. An
important purpose of audits for new employers is to inform employers of the procedures for

contributing to the Benefit Funds and the requisiie records to be maintained. *

2. Honor Roll Employers. Sampling audits shall be used for Honor Roll Employers if they

have sufficient employees to warrant use of sampling methods, If a san?pling'a_udit flis;i;sgs
inaceurafe or incomplete record keeping or evidence of significant delinquencies, a full andit s e

done. -
3. Other Contributing Employérs. Full audits shall be conducted if employers are not
qualified as New or Honor Roll Employers.

‘ 4. Notwithstanding the foregoing, the Collection Committee or the Director of the Field
Department may, in their discretion, determine that a full audit shall be done of iny employer or that,
where a sampling aundit is to be conducted, speciﬁc records shall be produced.

“* For information conceming the requisite records to'be maintained, see the Laborers:’ Pensic;n
and Welfare Funds Policy for Retention and Production of Employer Records, effective a;z:: (:ﬁ
April 1, 2006 and the Records Required to be Retained By Employers and Produced for Audits

‘adopted J anuary 9, 2002.
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AMENDMENT TO THE
RESTATED AGREEMENT AND DECLARATION OF TRUST
CREATING LABORERS’ PENSION FUND

WHEREAS, Article XII of the Restated Agreement and Declaration of Trust (“Trust
Agreement”) of the Laborer's Pension Fund (the "Fund") provides that the Board of Trustees
have the authority to amend the Trust Agreement;

WHEREAS, Atticle IV of the Pund’s Trust Agreement sets forth the powers and duties
of the Trustees;

_ . WHEREAS, the Trustees have an obligation to protect the interests of the Plan’s
Participants and to pretect the assets of the Fund;

WHEREAS, the Trustees are aware of situations in which contributing Employers have
ceased business operations leaving a large indebtedness to the Fund without a reasonable
likelikood of the Fund collecting such delinquent contributions;

. WHEREAS, the individual officers and owners of some Employers have secured jobs
knowing that they will not comply with their legal obligations to the Fund by keeping accurate
;ec:drds of their laborer employees' employment and make all the required contributions to the

und; and

. WHEREAS, such illegal conduct canses substantial losses to the Fund and deprives
Employers who comply with its obligations to the Fund of opportunities to secure employment
for their laborer employees; and , .

WEEREAS, the individual officers, partners or owners of some contributing Employers
have used various entities to aveid liability to the Fund for contributions that would other\‘{lse be
due and then created new companies in order to continue to operate using such illegal practices;

WHEREAS, in some instances such individual officers or owners have accepted
employment as a supervisor or mamager with another contributing Employer and been
responsible for causing such Employers to fail to comply with their obligations to keep accurate
records and make all required contributions;

WHEREAS, the Trustees have determined that certsin individuals and entities (as
hereinafter defined “Deadbeat Employers™) who engage in these practices willfully or with
reckless disregard for their legal obligations or with repeated incompetence at the expense of
‘their employees and the Fund have caused the Fund to incur large financial losses and employees
to lose benefit coverage for which they had worked; '

_ WHEREAS, the Trustees have concluded that such Deadbeat Employers’ practices result
I unfair competition for other contributing Employers often with the result of enriching




omselves and depriving lawful Employers of needed work, and depriving the Fund's
~ participants of benefits;
ent in order. ..

WHEREAS, it is the desire of the Trustees 1o amend the Trust Agreem

. "GXPWSS*Y'fﬂ"prQVlde“tharﬂié'Fﬁﬁd“iﬁiy'iﬁibbé'é appropriste protective financial requirements on

81}}' Emplaoyer that is owned by or that hires 2 Deadbeat Employer in a managerial or supervisory
tale;

. NOW THEREFORE, the undersigned Trustees of the Fund, pursuant to the authority of
Ama]e'XlI of the Restated Agreement and Declaration of Trust, do hereby adopt the following
Amendment to the Restated Agreement and Declararion of Trust effective as of August 1, 2006;

L

_ The following is added as an additional Paragraph under Article I, “Certain
Definitions™, Section 2, “Employer™:

- “A“Deadbeat Employer” is defined as any entity or individual (including, but not limited
10 a corporation, partnership, or sole proprietorship and its respective officers, partuers or
owners) who have, or previously had in the last 10 years, incurred substantial lisbility to the
Fund for delinquent contributions and then ceased operations or became insolvent, without
satisfying such substantial liability and without any reasonable likelihood of paying the amounts
due to the Fund. For purposes of this Section, substantial Liability shall not be less than $30,000

4
(4) to Article VH, “Funding Pension Plan

The following is added as Section
Bonefits”;

@)  EMPLOYER OWNED BY DEADBEA YER. Subject to the provisions

of subsection (c) and following 30 days after receipt by the Employer of the Notice described
eroin, any Employer that is owned, whether in whole or in part, by a Deadbeat Employer shall
be deemed by the Fund as a successor employer to tl}e\D'eadbeat Employer for purposes of the
delinquent contribution obligations of the Deadbeat Erployer to the Fund and shall (i) be Liable
‘to the Fund for the unpaid Kabilities of the Deadbeat Employer and (ii) be required to post a bond
for the benefit of the Fund in an amount equal to twice the amount of the Deadbeat Employer’s

prior delinquencies to the Fund.

® B ADBEAT EMPLOYER. Subject fo the

provisions of subsection (c) and following 30 days after receipt by the Eraployer of the Notice

described therein, any Employer whom the Trustess reasonably believe employs an officer,
partner or owner of a Deadbeat Employer in a managerial or supervisory position or in any other

. Tesponsible position in which the Deadbeat Employer may exeroise any control over the assets of

2




the Employer or contribution obligations of the Employer to the Fund shall be deemed by the

d as a successor employer to the Deadbeat Employer for purpeses of the delinquem
contribution obligations of the Deadbeat Employer to the Fund and shall (i) be liable to the Fund

for the unpaid liabilities of the Deadbeat Employer and (if) be required to post a bond for the
- benefit-of the Fund-in-an smount equal 1o Twice the amount of the Deadbest Employer’s prior

delinquencies to the Fund.

' (© EROCEDURES BY WHICH AN EMPLOYER MAY AVOID LIABILITY
UNDER THIS SECTION. The Fund shall send written notice (the "Notice") to any Employer
whom the Trustees reasonably believe, is owned, in whole or part by a Deadbeat EmP"’}fe’": or

partner or owner of a Deadbeat Employer in a managerial or

who employs an officer,
supervisory position or in any other responsible position in which the Deadbeat Employer may
exercise auy control over the assets of the Bmployer or contribution obligations to the Fund. The

Notice will provide the Employer with a date certain, no less than 30 days after the date of
transmittal of the Notice 10 the Employer, to provide evidence, satisfactory 1o the Trustess, that
the Employer should not be subject to the provisions of subsections (a) or (b), as applicable, as
the Employer deems appropriate in arder to avoid liability under this Section. Any Employer,
following the date set forth in the Notice from the Fund, who does not provide such satisfactory
evidence to the Trustees, shall be subject to the obligations set forth in subsections (a) or (b), as
applicable. Any Employer who employs an officer or owner of a Deadbeat Employer in a non-
managerial or non-supervisory position or in any other position in which the Deadbeat Employer
does not exercise any control over the assets of the Employer or contribution obligations to the
Fund will not be considered a successor employer and will aot be required to post the bond

described in this Section.

(@  MISCELLANEQUS PROVISIONS, The bond referenced in this Section shall be
in addition to any other bond requirements set forth in the Written Agreement. The Trustess shall
have. discretion to waive the additional bond requirement or to reduce the amount of the bond,
when, based on the specific circumstances, the Trustees determine it is reasonzble 1o do so.
Whenever a family member of & Deadbeat Employer purportedly has an ownership imterest ofan
Employer that employs an officer, partner or owner of 4 Deadbeat Employer, there will be 2
rebuttable presumption that the Deadbeat Employer has substantial control over the assets of that

Employer. "
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IN WITNESS WHEREQF, the undersigned Trustees have caused this Amendment to be
executed on the dates appearing opposite their respective names,

P g

CHARLES COREN DATE Josere/CoconaTo DATE =
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ARTICLE VI
EMPLOYER CONTRIBUTIONS

Section 1. IN GENERAL. In order to fund the Benefits provided for by this Agreement
cach. Bmployer, for the period that it is obligated by a Written Agreement, shall makc
* contributions to tlie Tristees pursuant to regulations established by the Trustees at the times
required by that agreement. The rate of contributions shall be determined by the applicablc
Collective Bargaining Agreements or Participation Agreements, together with any amendments -
* supplements or modifications thereto. Notwithstanding the preceding sentence, if an Employer is
required to make coniributions by reason of a Participation Agreement or. other Written ‘
Agreement that is not a Collective Bargaining Agreement, the amount of its contributions shall
be not less than the amount required by the Collective Bargaining Agreement in effect between |
the Employer Association and the Union having jurisdiction over the geogeaphic area in which
the covered Employces perform_their work. No Employee shall be permitted to contract or
otherwise agree with or permit his Employer to provide wage or benefit payments which do not -
conform with the amount of contributions required under the foregoing provisions of this Section
and any such contract or agreement shall be null and void. It shall not be a defense to any claim
by the Trustees or an Employee for payment of delinquent contributions from an Employer that -
such Employer .had entered jnto an agreement with any Employee purporting fo. waive the |
Employee’s right to strict compliance with the provisions of the applicable Colleetive Bargaining
fAgreement or a Participation Agreement. All contributions shall be paid in the manner and form -

required by the Trustees.

Section: 2. DEFAULT IN PAYMENT OF CONTRIBUTIONS. Nenpayment by afglt
- Employer of any contributions when due shall not relieve any other Employer of his obligation 16 |
make payments, The Trustees may take any action necessary to enforce payment of the |
contributions and penalties due hereunder, inchuding, but not limited to, proceedings at law and |
in equity. Any such action shall not prejudice the Union in any action it may wish to take on |
account of such nonpayment, The Trustees are authorized to cstablish a reasonable and lawfl .
grace period by which eontributions must be reccived; Employers making contributions that are
not received before the expiration of said period and any Bmployer making late payments due
under an instaflment agreement shalt be assessed liquidated damages of 10% of the amount of the
condributions which are owed.- Al Employers. party to or otherwise bound by this Agreemefit
acknowledge that the liquidated damages will be used to defer administrative costs arising by
said deﬁn'quegcy and acknowledge the costs to be actual and substantial though difficult to
ascertain; however the Bmployers acknowledge these costs to be at a minimum of 10% waiving
-+ the necessity of any additional proaf thereof, In addition, the delinquent confributions and any
payments by the Employer pursuant to an installment agrecment, shall bear interest, up to the
., prime xafo plus two points, charged by the Fund’s custodian bank (or any other bank selécted by
. the Trustees) or such-other lawful amount as determined by the Trustees from the due date until
totally satisfied. The Trustees are hereby given the power and authority, in their discretion, to
assess a lesser amount or to waive or suspend payment of liquidated damages, inferest, audit fecs
or investigative costs in accordance with rules and procedures adopted by the Coﬂectioquﬁ
ommittee of the Board of Trustees and fo compromise claims for delinguent contributions amaU ,.'
related Habilities and collection costs where appropriate to settle cases favorably for the Welfare
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" Employer in connection with

. conduct an investigation for the purpos

Fund. The Collection Committee may include trustees of the Laborers’ Pension F‘md“a!

. members of such Collection Committee.

+ In the event an Employ(;r party to this Agreement or otherwise bound thereby becomes
delinquent in his contributions or an installment agreement, or fails to post a bond as required, o1
", Tefusos 16 rovide the records required fo be kept by contributing employers or submit to an

" audit, said delinquent Employer shall be liable for reasonable attorneys’ fees and for all

reasonable costs incurred in the collection process, including but not limited tO,_CO,“It fees, andii
fees and investigative costs. The term “reasonable attormeys® fees” as used herein shall mean all
altorneys’ fees in the amounts for which tlie Trustees become legally obligated for actions
secking delinquent contributions, to compet an audit, or for recovery of liquidated damages, audit
. costs, filing fees and any other expenses incurred by the Trustees. e

The Trustees are hereby given the power and anthority in their discretion, to require any -
.Employer to deposit with the Trustees, in advance, as a guarantee for the payment of monthly
contributions, an amount equal to three (3) times the monthly contributions of such Employer, as
estimated by the Trusfecs. At the optioni of the Trustees the Employer shall furnish the Trustees i
in lieu of any cash deposit a bond in an ameunt not less than Five Thousand Dollars ($5,000.00), |
or in an amount consistent with the terms of the current Collective Bargaining Agreement to |
which the Employer is subject.” In the event an Employer is repeatedly delm.qt,wnt th 15
contribution payments to the Welfare Fund, the Trustees have the power and authority fo requite
that Employer to purchase a bond in excess of $5,000.00 or the amourits set forth in the °“W°5t' '
Collective Bargaining Agreements in an amount equal to three (3) times the highest monthly
contributions of the Employer in the twelve months prior to any delinquency. The Trustecs, in
their discretion, ‘may also waive the requirement of & cash deposit or a surety. bond in lieu of & -
personal guaranty when such waiver is warranted. :

Section 3. REPORT ON CONTRIBUTIONS AND PROD ON _OF
The Bmployers shall make all reports on contributions required by the Trustecs. E smployer
shall promptly furnish to the Trustees, on demand, the names of its employees, their svcii_l_l
secutity numbers, the hours "

CORDS.
Employer

woiked by éach employee, and such other infommation as ﬁ;@
Trustees may reasonably require in connection with the administration of the Trast. The 'l‘mstee’s
may at any time have an andit made. by an independent accounting firm of the payroll of any
the seid contributions and/or reports. AN Employers shall be
required to maintain records in complance with- procedures from the beginning of such
Emplayer’s participation in the Trust untit given written anthorization by the Administrator, won

Yoquest, to destroy said records. The Administrator shall require the Employer to designate the

and if the Employer fails to do so, the Trustees shall
¢ of determining the classification of such employees and
the results of said investigation shall be conclusive. Attached hereto as Addendum A’ are tie
current collection policies concerning the Scheduling of Audits and Retention and Froduction of
Employer Records adopted by the Trustecs. : % _

elassification of all of his employees
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ADDENDUM A

RECORDS REQUIRED TO BE RETAINED BY EMPLOYERS
AND PRODUCED FOR AUDITS

" The 'fbllbWing records shall be maintained and retained by all contributing employers to g
the Benefit Funds for at least six years from the contribution date and shall be produced for L
inspection and copying by an auditor of the Benefit Funds upon written request:

1. Quarterly and annual payroll tax returns, including, but not limited to, federal
quarterly form 941's, federal annual form W-2's, W-3's, 940's, 1099's and state quarterly

unemployment returns (form UC-3).

2. Payroll journals and/or registers which include or identify er_npl‘OY?es’ social secprity
numbers, hourly rates of pay, hours worked and the time period in which the work was
performed.

3. Individual earnings records for all employees of the employer not shown on payroll

Jjournals or registers, including social security number and work clas:si_ﬁc.atiog (or code or clock
or ID number), hourly rates of pay, hours worked and the time period in which the work was

performed.
4. Cash disbursement journals and general ledgers.

: 5. Copies of all contribution reports and proof of payment (canceled checks or records of
canceled checks) of all contributions to the Laborers’ Funds and to all other trade union fringe

benefit funds to which the employer contributed. ;«

6. Copies of all dues records and proof of payment (canceled checks or records of
canceled checks) of all union dues submitted to the Laborers' District Council.

7. Records showing all amounts paid to all persons or entities .that pfarformefl work for
the employer as independent contractors or subcontractors, if any, including copies of any
federal form 1099's issued by the employer, '

8. Datly time records filed by employees or supervisors,

9. Source documents and lists of job codes and equipment codes.
10. Certified payrolls for public sector jobs where such payrolls are required.

11. Employes personnel files including, but not limited to, last known adc'iresses and
telephone numbers, any documents which demonstrate employees’ job classifications and/or
status as an apprentice, journeyman, foreman, superintendent, or supervisor. (Conﬁd?n!;lgl
medical records or other private records not relevant to the establishment of an employee’s job
classification shall not be disclosed.) ' '
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12. Bank account statements and canceled checks from any account used in conjunction
with the employer’s business.

13. Ifrecords of all hours worked, rates of pay and classifications are not provided in the
records listed in items 1 through 10, the employer shall maintain monthly hsts'of all emploz:gs
not shown on payroll records, showing Social Security number and work classification (or code
or clock or ID number), rates of pay and hours worked.

Honor Roll Employers shall be required only to produce basic records peeded b)‘( the
Benefit Funds’ auditors to do an audit, specifically items 1 through 7 aboye. However, ’1f an
initial examination of such limited records discloses significant record keeping exrors or fg}ures
to contribute, the auditor may request additional records listed above. In the absence of: eyldenqe
of a deliberate failure by an Honor Roll Employer to confribute on behalf of a bargaiming unit

employee, the rebuttable presumptions provided for in the attached Policy for Retention and

Production of Employer Records shall not apply to such Honor Roll Employer.

Notwithstanding: the foregoing, the Collection Committee or the Director of the Field
Department may, in their discretion, determine that a full audit shall be done Qf any employe;;r
that, where a sampling audit is to be conducted, specific records shall be produced.' T ‘e
judgment of the trustees in interpreting and applying this policy shall be cenclusive and binding
on all parties. ' .

Adopted January 9, 2002




LABORERS’ PENSION AND WELFARE FUNDS
POLICY FOR RETENTION AND PRODUCTION OF EMPLOYER RECORDS

As Adopted by the Boards of Trustees
Effective as of April 1, 2006

WHEREAS, Section 209 of the Employee Retirement Income Security Act of 1?74 , as
amended ("ERISA"), 29 U.S.C. Section1059, requires employers obligated to contnbpte to
employee benefit funds to maintain records with respect to its employees which are sufficient to
determine benefits due to such employees of which may become due to them; and

WHEREAS, the Trustees of the Laborers' Pension Fund and the Trustees of the Health
and Welfare Department of the Construction and General Laborers’ District Council ot: Chicagoe
and Vicinity (collectively, the “Benefit Funds™) have the authority under their respective Trust
Agreements to establish rules, regulations and policies regarding records which must be
maintained by employers in order to administer the Benefit Funds; and

WHEREAS, the Trustees of the Benefit Funds have found that most contributing
employers maintain proper records and make all required contributions to the Benefit Funds,
nevertheless, there are employers who are bound by the Trust Agreements of the Benefit Funds
who fail to maintain records which are adequate for the Funds to determine whether proper
contributions have been made on behalf of cligible employees and that some of such employers
do so deliberately in order to avoid their obligations to make such payments; and

WHEREAS, the practices of employers who fail to maintain records sufficient to enable
the Benefit Funds to conduct thorough payroll audits cause their employees to lose valuz.zble
pension and welfare benefits and cause the Benefit Funds to lose contractually required

coniributions and investment earnings on those contributions; and

: WHEREAS, the practides of employers who fail to maintain adequate records cause the
Benefit Funds to incur substantial additional administrative and legal expenses in order to
determine proper amounts owed to the Funds by such employers; and

WHEREAS, enforcement of a policy specifying the records required to be maifltainec_l
and produced increases the ability of the Funds to prove the contributions owed by delinquent
employers and thereby to provide proper credit to the employees and their beneficiaries; '

NOW THEREFORE, the Trustees resolve that the following policies are adopted by the
Benefit Funds effective as of March 1, 2002:




1. Except as otherwise provided herein, all contributing employers to the Benefit Funds
shall maintain and make available for inspection and copying by an auditor of the Benefit Funds
the records listed on Appendix A, attached hereto.

2. Any employer obligated to contribute to the Benefit Funds who fails to maintain and
tiiske available for inspection and copying fo an auditor of the Benefit Funds the requisite
records listed on Appendix A shall bear the burden of proof with respect to the exclusion of any
employee from coverage by the collective bargaining agreement with the Union. In those cases
where an employer asserts that an employee is excluded because he/she is a member of another
bargaining unit, the employer must submit tangible evidence of that fact, e.g, a union
membership card, contribution records maintained for the benefit funds of the other bargaining
unit, commercial drivers’ license if it is asserted that an employee is a truck driver rather than a
laborer and workers® compensation policies, forms and applications listing an employee's job
classification or other business records. The affidavit of an employer’s representative or officer
unsupported by documentary evidence shall not be sufficient to meet the employer’s burden of

proof. Affidavits solicited and obtained ex parte by an employer’s representative from
employees, for which there is no corroborative evidence in the form of records maintained in the
ordinary course of business, shall not be sufficient to meet the employer’s burden of proof.

3. When an employer has failed to maintain or make available the requisite records, there
shall be a rebuttable presumption that any employee listed as a possible laborer by an auditor,
Field Representative or attorney representing the Benefit Funds was a laborer. There shall also
be rebuttable presumptions concemning the hourly rate and mumber of hours worked as follows:

© (a) that the employee was paid only $10.00 per hour if no record of wage rates was made by the
employer, and/or (b) that the employee worked 72 hours per week if no record of the number of
hours was maintained; whichever of these presumptions results in the higher amount of
contributions shall be applied. When evidence exists that a different hourly rate was paid to
employees of an employer that failed to maintain the required records, at the discretion of the
Director of the Field Department, a different hourly rate may be presumed for pusposes of

determining the amount of contributions owed by the employer. If that evidence shows that the .

employer paid a rate lower than $10.00 per hour to any employees doing bargaining unit work,
then that Jower rate shall be presumed to be the actual rate paid to all employees for whom
adequate records were not kept, Similarly, where evidence exists of a different number of hours
worked, the Director may apply a different number of hours for determining the confributions
owed, and this number of hours worked shall be presumed correct. All wages computed as
provided in this paragraph shall be presumed to be paid as straight time wages regardless of the
number of hours worked unless the employer has provided documentation, in the form required
by the terms of this policy, showing that it followed the requirements of the Fair Labor Standards
‘Act and/or the applicable collective bargaining agreement as to the payment of overtime.

: 4. An employer that fails to maintain the requisite records and fails to cooperate with the
Trustees in establishing the paid wage rates, actual hours of work and contributions owed to the
Benefit Funds shall be liable to the Benefit Funds and any related organizations, for the -
contribution amounts determined as provided herein and also for 20% liquidated damages,
compound interest at the rate of prime plus 2 points (as determined by the Administrator), -
auditor’s and attorney’s fees and any other expenses of collection including investigative costs.




LABORERS’ PENSION AND WELFARE FUNDS
POLICY FOR SCHEDULING OF AUDITS |

As Adopted by The Boards of Trustees
Effective as of April 1, 2006

Contributing employers to the Laborers’ Pension Fund and the Health and Welfare
Department of Construction and General Laborers’ District Council of Chicage and Vicinity
. (collectively, the “Benefit Funds™), shall be audited periodically in accordance with the procedures
adopted by the Collection Committee of the Benefit Funds. The Director of the Field Department, in
<cooperation with the Benefit Funds® auditors, shall prepare a schedule for auditing contributing
employers in accordance with the following procedures.

Two types of audits shall be conducted; “full andits” in which payroll and other records on all

employees are examined and “sampling audits” in which a selection of payroll and other records are

_ tested fo enable the compliance auditor to make a reasonable determination that there are no

delinquencies, A sampling audit should include a review of all types of records (e.g. payroll records,

tax records, cash disbursement records, reports to other benefit funds, etc.) Where a sampling audit
discloses delinquencies or related record discrepancies, a full audit shall be conducted.

Employers shall be scheduled for either full audits or sampling audits in groups based upon
the contribution histories of the employers. Either a sampling or full audit shall be conducted at least
once every five (5) years. Any employer that fails to schedule an audit and submit records for review
within 45 days from the date of the audit request will be liable for all costs of compelling and

. enforcing the audit request. The following procedures shall be used:

AUDIT PERIOD

L. New Employers. New employers shall be scheduled for audits within the first year in
which contributions to the Benefit Funds are required.

2. Honor Roll Employers. Employers with a history of adequate record keeping and timely,
payments to the Benefit Funds (“Honor Rell Employers™), shall be required to submit to audits every
three (3) to five (5) years. Following an audit showing adequate record keeping and correct
payments, such an employer shall be designated an Honor Roll Employer and shall be selected
randomly for an audit between the third and fifth year thereaﬁer (Such employers may opt for a
scheduled audit every three years.) An inadvertent shortage of no more than the greater of $1000 or
two percent (2%) of required contributions determined on a full audit covering three or more years of
coniributions to the Benefit Funds shall not disqualify an employer from inclusion in this group.

3. Other Contributing Employers. Employers that are not classificd as New orHonor Roll
Employers or who have been assessed significant delinquencies to the Benefit Funds or any of the
ancillary fands to which contributions are owed pursuant to the collective bargaining agreements of
the Laborers® District Council shall be scheduled for full audits at least once every three (3) years.




4. Employers Subject to Special Audits, At the discretion of the Director of the Field
Department full audits of employers obligated to contribute to the Benefit Funds may be conducted
at any time based upon information concerning possible delinquencies, e.g., failure to file monthly

remittance reports, failure to pay contractually required wage rates,'infoma.ﬁon concerning a
possible closing or sale of the business, information that the employer is operating an alter ego or

similar bases suggesting possible delinquencies.

- FULL AND SAMPLING AUDITS

1. New Employers. If there is a sufficient number of employees of a New ‘Empl.c'yq, 'the
auditor of the Benefit Funds may do a sampling audit to determine if the employer is maintaining
aceurate records and making required contributions, otherwise the auditor will do a full audit. An
important purpose of audits for new employers is to inform employers of the procedures for

contributing to the Benefit Funds and the requisite records to be maintained. *

2. Honor Roll Employers. Sampling audits shall be used for Honor Ro'll Emplc?_ycr‘s ifthey
have sufficient employees to warrant use of sampling methods. If a sam_plmg audit fhscloses
inaccurate or incomplete record keeping or evidence of significant delinquencies, a full audit shall be

done.
_ 3. Other Contributing Employers. Full audits shall be conducted if employers are not
qualified as New or Honor Roll Employers.

' 4. Notwithstanding the foregoing, the Collection Committee or the Dircctor of the Field
Department may, in their discretion, determine that a full audit shall be done of any employer or that,

where a sampling audit is to be conducted, specific records shall be produced.*

** For information concerning the requisite records fo be maintained, see the Laborer§’ Pension
_and Welfare Funds Policy for Retention and Production of Employer Records, effective as °f:
April 1, 2006 and the Records Required to be Retained By Employers and Produced for Audits

adopted January 9, 2002.




AMENDMENT TO THE
RESTATED AGREEMENT AND DECLARATION OF TRUST
OF THE HEALTH AND WELFARE DEPARTMENT OF THE CONSTRUCTION AND
GENERAL LABORERS’ DISTRICT COUNCIL OF CHICAGO AND VICINITY

WHEREAS, Atticle XI of the Restated Agreement and Declaration of Trust (“Trust
Agreement”) provides thar the Board of Trustees of the Health and Welfure Departmenm of the
Construction and General Laborers’ District Council of Chicago and Vicinity (“Fund”) have the
authority to amend the Trust Agreement;

WHEREAS, Atticle IV of the Fund’s Trust Agreement sets forth the powers and duties
of'the Trustecs;

WHEREAS, the Trustees have an obligation to protect the interests of the Plan’s
Participants and to protect the assets of the Fund:

WHEREAS, the Trustees are aware of situations in which contributing Employers have
ceased business operations leaving a large indebredness to the Fund without a reasomable
likelihood of the Fund collecting such delinquent contributions;

WHEREAS, the individual officers and owners of some Employers have secured jobs
knowing that they will not comply with their legal obligations w the Fund by keeping accurate
records of their leborer employees' employment and make all the required contributions to the
Fund; and .

WHEREAS, such illegal conduct causes substantial losses to the Fund and deprives
Employers who comply with its obligations to the Fund of opportunities to secure employment
for their laborer employees; and

WHEREAS, the individual officers, pastaers or owners of some contributing Erployers
have used varions entities to avoid liability to the Fund for conteibutions that would othervise be
due and thea created new companies in order to- continue o operate using such Megel practices;

WHEREAS, in some instances such individual officers or owners have accepted
employment as a supervisor or manager with another contributing Employer and been
responsible for causing such Employers to fail to comply with their obligatious to keep accurate
records and make all required contributions; '

WHEREAS, the Trustees have determined that certain individuals end entities (as
hereinafter defined “Deadbeat Employers”) who. engage in these practices willfully or with
reckless disregard for their legal obligations or with repeated incompetence at the expense of
their employees and the Fund have caused the Fund to incur large financial losses and employees
to lose benefit coverage for which they had worked;




) WHEREAS. the Trustees have concluded that such Deadbeat Employers’ practices result
in unfeir competition for other contributing Employers often with the result of enriching
themselves and depriving lawful Employers of needed work, and depriving the Pund’s
partioipants of benefits;

. WHEREAS, it is the desie of the Trustees to amend the Trust Agresment in order
expressly to provide that the Fund may impose appropriate protective financial requirements on
a.uly Employer that is owned by or that hires a Deadbeat Employer in a managerial or supervisory
10fe;

. . NOW THEREFORE, the undersigned Trustees of the Fund, pursuant to the authority of
Article X1 of the Restated Agreement and Declarstion of Trust, do hereby adopt the following
Amendmen to the Restated Agreemont and Declaration of Trust effective as of August 1, 2006:

L

__ _ The following is added as an additional Paragraph under Article I, “Certain
Definitions”, Section 2, “Employer”;

“A “Deadbeat Eployer” is defined as any entity or individual (including, bus not limited
to a corporation, parmership, or sole proprietorship and its respective officers, partners or
owners) who have, or previously had in the last 10 years, incurred substantial liability to the
'Fugld for delinquent contributions and then ceased operations or became insolvent, without
satisfying such substanrial lability and without any reasonable likelihood of paying the amounts
due to the Fund. For purposes of this Section, substantial liability shall not be less than $30,000.”

L
The following is added as Section (4) to Artiele VI, “Employer Contributions™

~ @  EMPLOYER OWNED BY DEADBEAT EMPLOYER, Subject to the provisions

of subsection (c) and following 30 days after receipt by the Employer of the Notice described

therein, any Employer that is owned, whether in whole or in part, by a Deadbeat Employer shall

be deemed by the Fund as a successor employer to the Deadbeat Employer for purposes of the
delinquent contribution cbligations of the Deadbeat Employer o the Fund and shall (i) be Liable
tothe Fund for the unpaid Habilities of the Deadbear Employer and (i) be required to post & bond
for the benefit of the Fund in an amonnt equal {0 twice the amount of the Deadbeat Employer’s

. prior delinquencies to the Fund,

: 7 DEAI } Subject to the
(c) and following 30 days after receipt by the Employer of the Notice
described therein, any Employer whom the Trustees reasonably bslieve employs an officer,
partner or owner of a Deadbeat Employer in 8 managerial or supervisory position or in any other
responsible position in which the Deadbeat Employer may exercise any control over the assets of




the Employer or contribution obligations of the Employer to the Fund shall be deemed by the
Fund as a successor cmployer to the Deadbeat Employer for purposes of the delinquent
contribution obligations of the Deadbeat Employer to the Fund and shall (i) be liable to the Fund
for the unpeid liabilitics of the Deadbeat Bmployer and (i) be required o post a bond for the
benefit of the Fund in an amount equal to twice the amount of the Deadbeat Employer's prior
deligqye;;xcies to the Fund,

() PROCEDURES BY WHICH AN EMPLOYER MAY AVOID LIABILITY
DER THIS SECTION. The Fund shall send written notice (the "Notice") to any Employer

whom the Trustees reasonably believe, is owned, in whole or part by a Deadbeat Employer, or

who employs an officer, parner or owner of a Deadbeat Employer in 2 managerial or

supervisory position or in any other responsible position in which the Deadbeat Employer may

exercise any control over the assets of the Employer or contribution obligations to the Fund, The
Notice will provide the Employer with a date certain, no less than 30 days after the date of
transmittal of the Notice to the Bmployer, to provide evidence, satisfactory to the Trustees, that
the Employer should not be subject to the provisions of subsections (a) or (b), as applicable, as
the Bmpleyer deems appropriate in order to avoid liability under this Section. Any Employer,
following the date sot forth in the Notice from the Fund, who does not provide such satisfactory
evidence to the Trustees, shall be subject to the obligations set forth in subsections (a) or (b), as
applicable. Any Employer who employs an officer or owner of 2 Deadbeat Employer in a non-
managerial or non-supervisory position or in any other position in which the Deadbeat Employer
does not exercise any control over the assets of the Employer or contribution obligations o the
Fund will not be considered a successor employer and will not be required to post the bond
described in this Section, '

() MISCELLANEOUS PROVISIONS, The bond referenced in this Section shall be
in addition to any other bond requirements set forth in the Written Agreement, The Trustees shall
have discretion to waive the additional bond requirement or to reduce the amount of the bond,
when, based on the specific circumstances, the Trustces determine it is reasonsble to do so.
Whenever a family member of a Deadbeat Employer purpertedly has an ownership interest of an
Employer that employs an officer, partner or owner of a Deadbeat Employer, there will be a
rebuifﬁbk presumption that the Deadbeat Employer has substantial corirol over the assets of that
 Employer, " |




IN WITNESS WHEREOF, the undersi
€xecuted on the dates

gned Trustees have caused this Amendment to be
appearing opposite their respective names.

%ﬁé«% V72
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This Enstallment Note (“Note™) is made between the Laborers® Pension Furd (“Peusion Fuad"”) and Laborers’ Welfare
Fund of the Health and Welfare Departroent of the Copstraction and Geueral mm'mwdcwmwm
(“Hexlth and Welfare Fund” or eollectively the “Funds™), the parties of the first part, and Central Suburhap Manteoance, Inc.
{tte “Corupany™), (be party of the second part,

WHEREAS, the Compauy bas at ol retovant. times becn party (o @ coliective bargaining agreement (“CBA") with the
Coustruction snd General Laborers” District Council of Chicago and Vicinity, whereander it is obligated o make certain
contribations to the sbove-nxmed Ms,nweunwwehmFMonuwofmwdme%lﬂWﬂbﬂ'
payweat of all employee sndon dues:

e wmms,u-ernpauymtanedtoﬁmuypaymutnmmuﬁmowedwmemarormepmﬁmm
thru September 2008,

WHEREAS, the Cowmpany has falled to remit sl employee uion dues to the Funds, a5 the decignated collection ngent for
t::& Construction and Geweral Laborers’ District Cowncl) of Chicago sad Viclnity, for the period of Anxust 2008 thry September

WHEREAS, llleCompnydesiraswpayalldeliwqmduwedtolbemd&,tomanmmmwth
Coustruction and Geoeral Luborers® District Connel of Chieago and Vicinity, together with liguidated demages, aad interest, 64
veﬂ'orthMWMdembrcmlwmmmhwmtowywnMW&eFM

THE PARTIES HERERY AGREE as follows:

1. The Company will pay $22.606.69 to the Health snd Welfare Fund (comprised of §14,198.65 n delinquent
contributions, 57101 f Hquidated dsmages, $297.50 in attorneys fees and costs and $530.53 i taterest) (based o8
an interest rate of 6.5%). The Company will alse pay $15.91747 to the Peasion Fund (cowprisod of $9.92131 in
thbmmmmmmawnmmmmammmmmm-admi.zsm
interest). Al of these amounts shall be paid according o the scbedule described below In paragraphs 4 sud 5.

2. ‘The Company will siss pay S521.52 to the Training Fund (comprised of $434.17 i delinqueit contributions, $26.83
in liguidsted damages wnd $.52 in interest), $123.98 to the CCA Fund (comprised of -$112:5¢ in delinquent
contributions, $11.26 in Hquidated damages sod 5,13 in interest), S106.35 to e’ LECET Fund (comprised of 9648
in delinquent- contributions, $9.68 in lquidated -damages and $12 in interest), sz;wtodu LDCMC Fund
{comprised of $192.96 in delinquent coutributions, $19.20 in liquidated damages and §,23 in interest) and 5200301
in union dues (comprised of SLS71.00 in delinquent contribations and S432.91 in liqeldated damages). These
definquont amounts shall be paid in their entirety at the time payment under this Note commncaies, in accordance
with the schedule described in paragraph 4,

attorney foes and coats incurred by the

3 neﬂmnywﬂmmmfnmwm:mdmwwﬁw n
Fands in Case No.J8 C 5058. This amount is spﬁtequﬂlybﬂmeeUmMPemiuﬂdemel
above. .

4. On November 15, 2008, the Conmpany will pay tweaty percent (20%5) of the ¢
note juterest and the delinquent amonnts described above in prengraph 2,
Fuud and $3,050,83 to the Penston Fund,

8. For twelve (I2) consecutive months commencing on 89 and ending on December 1, 2009, the Company
will pay §1,520.78 per month to the Health and Welfare Fand and $1,072.22 per soonth to the Peslon Fund.

6. The Company will reast all paysents 10 the Fands’ Administrative Offices, which sre loested at 11465 Cermak
Road, Westchester, Hiinols 60154,

ota) outstanding indebtedness, exchadiny
ors_ig'_zggtoﬁvl!uMMWdtm

7. The Company undecstands and agrees that this Tastalfment Note &6 based on reports subruitted by the Company to
the Funds and that the Funds rescrve the right fo conduct an -u::t&in accordance with the terss of the coliective
bargaining agreement and the Fundy’ respoctive Agreaments
contribution complisnce for the $5vse period covered herein and further reserve the right to collect wny unpaid
contributions, walon dues, interest, lquidsted damagvs, and sudit costs as shown on aaid avdit.

'EXHIBIT

Declarations of Trust, to deternmdne benelit




AL U T - R -~

_Fax from_' [ XL YA A ) LABUNS IMIKLY DRE1L
- 8. Payments made pursuant to this Installwent Note shall be coosidered “contributions™ as defincd wndey the terms of

the CBA and the Fund's respective Agreements and Declarations of Trust, JS the contributions are not paid by the

20" day following the date on which paymeat should have been received, the contribution shall be comsidered
dﬁimtudmchrguwhichupptynmmcpaymmtvrmm‘buﬂmuwmwﬁwwmwe

Fnd's rexpestive sgroements and Declarations of Trust shall apply, inclodiug, bt aot lissted fo, the assessment of

interest and liquidated damages. Forther, In fs event the Compsay fails to timely make any paymcats desexibed in
this Note. All amoumts described In paragraph 1 berein shall immsdintely becowe due on the 10 day following the
datumwbienpaymentshonldhavebmtuﬂvedbythe}‘und’summetmouhkﬂm Tu ach event the
gmnymagmummmmeytmndwmmmodbymFW&;uy;cﬁob&mlommypﬂor

of this note. '

9, mwtholﬂscvMﬁondonmeCowauy'smm“wmnih i mcom_mwme
teruw of the collective bargainiay sgreement aud the Funds® respective Agwemwudnmwm_ngofm o
Mmt&-tmcmuymtommmimwgaﬁmmmwamuweumw
mmmnd;’mpocﬂnwmmdbmﬁmofmn,mmmg.mmmam.mamu
wbm“uudywwtbuﬁonnwwmwmakeumuymummmubymmmmﬁom
iﬂwmhbom:’wrkwaswformed,thenthemmmmve&eﬁgh"oammmwlﬂﬂmm
undumhmmnmtﬂue,plmplymtolauaﬁoruys’fewmdmw&bymmdshmmw
accelerate this Instsllmeunt Note.

10.mCompuytméagrmhobwnmmmnamuyhudwhmemmtdwmm‘
contributions as required under the terms of the CBA.

11, The Company shal have the right to prepay the entire amount due under tie Note prior (o the date upon which
payment is due without penalty and without payment of auy precalculated Note intereet that bas wot accrued ax of

. the date full payment has been made. . . e .
. e Partics hitrelry agres to these terms by their execution heroof on the 5 day of the L, 2008: .

C’mt'rll‘ ‘Suburban Mi;bic'nam, Inc.

-y

of Vs Health and Welfare Department of the Constraction 48d Genaral Laborery’ District Counel) of
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INSTALLMENT NOTE DECLARATION

L Ll £ L 4, declare and gats a5 follows:

L tmte S o/l of the
(ITILE) _
Wmmmmm regrnting tho
¢ ANY'S

3 mmmmwwwmmmwdwm '
Laboreys Penzion snd Welfire Fumds, mmumwmmmmwmmm
£all # this time becaise it B0cs not have the capital to G0 90 and/os daing 50 would canse fuanciel ham

umwmﬁum.
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4. As of the date of this document, the: Cotmpesty is carrently wirking on the following
projects and anticipates eaning the payments identified below:

5. Asofthe dato of this docament, the Company has successfilly beon awacded jobs on the
 following projects which i anticipstes will e cominenced in the fiature;

Y

aw

e am . wiame - o
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6. Ideotify aft company bask accouits and the cutrent scoount balanoe.

r//?’_ﬂ_Aﬁl' pd i BERD

1 declare under pesalty of pesjury that the foregoing is true and correct

Due

/s
7

et aataes Wb o ASrm e mams oo Ameoga 4 e -n
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GUARANTY OF PAYMENT AND INDEMNIFICATION

This Guaanty (“Guaranty”) is made 25 of by e

, (the “Guarautor”), o and for the bencfit of te LABORERS’ PENSION FUND
AND THE, LABORERS’ WELFAKE FUND OF THE HEALTH AND WELFARE DEPARTMENT OF THE
CONSTRUCTION AND GENERAL LABORERS’ DISTRICT COUNCIL OF CHICAGO AND VICINITY
(collectively, the “Funds™).

WHEREAS, Centra} Sbyrbay Maintensues, Inc. (ihe “Company”) has agroed to psy # total of 54149228
to the Funds in scttlement of the alleged delinquent contributions owed to the Funds and 1o be paid under the terms of
a Sextlement Agreement and Jostallment Note (*Note™). :

WHEREAS.ﬂmedsmunwillixmtomwrixuoﬂwNowmﬂmﬂmgummexewwsthis(iwmty:md
WHEREAS, the Guarantor has a financial infevest in the Company and will be bencfited by the Note:
NOW WHEREAS, in consideration of the foregoing, the Guarantor agrees as follows:

1. Guarsnty of Peyment sud Indenmification. The undersigned guarantees, absolutely and unconditionally:
(#) the payment when ditc of the entire principal indebtedness and all interest evidenced by the Note during the twelve
(12) month payment period including intercst and liquidated damages for late or unpaid payments due on the note; and *
(b) the full and complets payment of any and all fecs and costs inpured pursuant to default under torms of o Note,.
whether litigation is involved or not, and if fuvolved, whether at the trial or appellate levels or in pre- or post-
judgement bankrupicy proceedings in caforcing or realizing upon the obligations of the Guérsntor heresmder (the
obligations of Guarentor under this Paregraph 1 are collectively hereinafter referred to as the “Obligations”). The |
Guarsntor also agrees to be personsily liable for all monthly benefit contributions, union dues and/or Wages owed from
theCompanytothequls,theDisuictCouz\cil,allancinaryﬁmds.and/orthepe!ﬁcipamst!mtare'duéatﬁwnmeﬁm .
Note and Gueranty are enterod into and/or are noumed and become doe and owing for the duration of the Note,- .
including all imerest, liquidated demages, audit costs, attorueys’ foés and costs. )

- 2, Continujne Guaranty, This Guaranty shall be a continuing Guaranty, and shall not be discharged, impaired
or affected by; (s) the existence or contintanee of any obligation on the party of the Company with respect to the Note;
(b) any forbearance or extension of the time of payment of the Note; (¢) the validity or mvalidity of the Note; (d) any
defenses whatsoever that the Company or any of the party thereto may have toﬂscpufm'nuxmorobwvmeof@\y
term, coveuant or condition contained in the Note; () the existence or non-existence of the Company as a Jegal eutity;
(D any limitation or exculpation of (other than the payment and performance in full of all of the Company’s
Obligations) that Guaranter may have as 10 his undertakings, liabilities and obligations hereunder, including any
defenses based upon any legal disability of ths Company ot any discharge or limitation of the disability of the
Comparry, whether comgensual or arising by operation of Jaw or any bankuptoy, insolvency or debtoraelief

procesding, or from asty other cause, each and every such defense being hereby waived by the Gusrantor,

3. Waivers, Guarantor waives diligence, presentiment, protest, notice of dishonor, depnand for payment,

notices of every kind not provided for under this Guaranty, It is the intention of this Guaranty that Guarantor shall
remain liable as principal, notwithstanding any act, omision or thing which right otherwise operte a5 Tegal or
equitable discharge of Guatantor, wntif all of the Company’s obligations shall have been fully paid and performed.

4. Sybrogation. Notwithstanding unything to the contrary clsewhere contained herein or in the Not, the
gwwwrexmvwlywﬁwwimmspwtmmmywymdauﬁgmsatlaworinrequitytosumgmqn,to
veimbursement, to exoneration, to contribution, to set off or to any other rights that could acorut to 3 surety against a
principal, to the Guarsntor against s maker or obligor, to an sccommodation party against the party a or
to s holder or wansferee 2gainst & maker, and which the guarmbor way have or hereafler acquire against the Company
in connection with or as a result of Guarantor’s exccution, delivery md/wpcrfmmnveofthismtyofﬂ!cmw.

1
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’Du.:Guamtoragmesﬂmhemsheshallmthveoramtmywchﬂghtsagammemyoritswcccmmd
am;nswauyothwpuiod(mluding and sorety), cither directly or as an attempted set off to any action commenced
against the Guarantor by the Company (ss botrower or in any other capacity) or auy other pergon.

5. Independent Oblizations. The Funds may enforce this Guaranfy without first resorting to or without first
having recowrse to the Note; provided, however, m:muﬁngmmmmmwmﬁmmmmm
the Note or from exercising say other rights; and fhe Funds shall note be required to institute or prosecute procesdings
10 recover any deficiency as a condition of any payment hereunder or enforcement hereof,

.6 Agcelerstion, In the event that payments dus under the Note shall be acceleruted, the Guarantor’s
obligations horeunder shall also be acoclerated without further notice from the Funds.

7. Effeet of Bankupicy, This Gusranty shall ocntinue in fll force and effeot notwithstanding the instittion
by or egainst the Comparry of bankruptey, reorganization, readjostment, roceivership or insolvency proceedings of any
natare, or the disaffirmance of the Note in any such proceedings, or others.

8. Termination. nﬁsGtmamysbnllmininﬁNfomcmcﬂ'ectaswﬂwGuammaﬂofth
Conpanys’ Obligations under the Note outstanding shall be finally and irrevocably paid in full. Payment of ‘al.l of the
Compny"s Obligations form time to time shall not operate as a discontinuance of this Guaranty, If sfler receipt of any
payment of all or any part of the Company’s Obligations, the Funds arc for any reason compelled to surrender such
payment lo any peison or entity, because such payment is determined to be void or voidable a3 3 preference,
impermissible set off, or & diversion of trust fund, or for any réason, this Guarsnty shall. continue in ful foree
notwithstanding suy contract.action which may have been taken by the Funds in reliance upon such payment, dmd any
such contrary actios so taken shall be without préjudioe 4o the Funds” rights under this Guasanty and shall be deemed
to have betn conditionedd upon such payment having becomk final and irrevocable. :

9. The Company’s Financial Condition. The guarntr assimes ful) responsibility for Leeping fully inforsmod
of the Company's financial ‘condition and o1l otber circumstances affecting the Company’s ability 10 perform .its
Obligations, and agree that the Funds will have no duty o report to Guarantor any information which the Fuds .
receive about the Company’s financial condition or any circumstances bearing on its ability to perform.

10. Expenses. The undersigned agrees to pay and reimburse the Funds for all cost and attormey’s fees, which
they may expead or incur in the enforcement of this Guaranty o any of the Company’s Obligations under the Note,

11, Delay. Copmlative Remedies. NOdelayorfailurcbymcF\mdstoexercisennyrighttomwdyaga.iustdm
Company or Guarantor will be construed as a waiver of that right or remedy. All remedies of the Funds against the
Company and the Guarantor arc cumulative,

12, Binding Effent. This gaaranty shall incur to the benefit of sud may bo enforced by the Funds, and shal be
binding upon and enforceable against the Guatamtor snd Guarantor's beirs, legal representatives, Sucuessoly wnd
assigns. Tn the event of the death of the Guarator, the obligations of such deceased Guarantor shall continue & full
force and offect against his estate, personal representatives, successors and assigns. Without limiting the geaorality of
the foregoing, the Funds (or their successors and assigny) may from time to time and without notios 1o undersigned,
assign any and all of their rights wader this Guaranty without in any way affecting er dicinishing the obligaticns of the
undersigned hereundsr, who shall continus to remain bound by the obligated to perform under and with resprect to tis
Guaranty as though there had been no such assignmcat.

13, Default. The Guareantor hereby authorizes invevocsbly any attomey of any court of record 10 sppess 07
him/het in such court, at any time after ten (10) days notice after default in any payment due under this Guaraoty, and
confess judgement against Guarentor, afer service of notice of the claimsed default, in favor of the Funds for such
amount to be unpaid and owed thereon, including interest, Jiquidated dwmages and reasonable cost of collcetion
including reasonable attorneys” fees. The Guarantor agrees to waive and release all eors which may interveas in eny

2
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such proccedings, and consent 10 invmediate execution upon such judgement, hereby ratify and confirming all that said
attomey smay do by virme hereof, pon $4ch] & '

14. Wamranties. Guarantor makes to the Funds the following representations and watrantics:

W ; Guarantor has full right, power and suthorization to enter into this Gwaranty and
certy out s obligations heveunder

5 . (b) No Confliot. The exccution, delivery and performance by Guaramtor of this Guaranty will not
violate or be in conflict with, results in » breach of, of constitute a default under, any indenture, sgrecment ot sty other
msteunnt to which Guarantor is 2 party or by which Guarantor or any of his asscts or propertics is bownd, or auy
order, wnit, injunction or decree of any court or governmental institute,

(c) Litigation, ‘There are no actions, suits or proceadings peading, or to the knowledge of Guarantor,
Mmammadmlyaﬁ‘mﬁngmycmmatIawofinegﬁityorbeibmorbygovcmmmulagmyw
instrumentality which involve any of the transactions herein contemplated, or the possibility of any judgement or
liability which tuy result in atty material and adverse change in the financial condition of any Guarantor. Guarantor is
0ot in default with respect to amy judgment, order, writ, injunction, decree, rule or régulation of any court.

_ (d) Enforceability, This guaranty is » Iegal, valid and binding obligation of Guarautor, cnforvesblein .
accordsace with its terms, exeopt as enforceability may be limited by applicable bankruptey, imsolvency or similar - -
laws affecting the rights of creditors generally. .

15, Notices. Al notices or other communications required or permitted heteunder shall be (a) in witing -
. and shall be deemed 10 be given when either (I) delivered in period, (1) three (3) days after deposit in 8 regularly -
" maintained receptacte of the United States mail as registered or Certified mail, postage prepaid, (L) when received if
sent by private courier service, or (IV) on the day on which Guarantor refuses delivery by mail or by privete courier
service, and (b) addressed as follows; : '

T Case of Guaxzmtor In Case of the Funds:

Collection Counsel

Pat Wallace

Laborers Pension & Welfare Fund
Sub Office

111 W Jackson Blvd

Suite 1415

Chicago II 60604-3868

or such other addresses as may from time to time be designated by the party to be addressed by notice to the other in
the manner bercinabove provided, The Funds will use their best efforts w send courtesy copies of notioss provided
hereunder to Guarsptor's attorney, _ . But the failure by the Funds 10 send courtesy

copics to Guaramion’s attormey shall not limit or yestrict the Funds’ rights under this Guaranty in any Wannor noy
reliecve Guarantor of any obligations under this guaranty. .

16. Additional Waivers, Guarantor expressly and unconditionally waives, in conmection with any suit, action
ot proceeding brought by the Funds on this Guaranty, any and every right he ot she may have to (I) injunctive yetief,
(1D a trial by jury, () interposc any counterchaim therein and (JV) seck to have the same consolidated with any other
oF separate gwit, action or procecding,

3
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17. Mlt‘ﬂloranypouﬁonot'an pmv;stonofthis(?umntyisdecw«fomdbyacomof
4 thereof ¢hall be deemed siricken

compelent jurisdiction to be unenforccable or radi and void, such provision or portion
andseveredﬁbmﬁus(hmntyaudﬂmrenmmmgprowsionsmdwﬂomhmfshaﬁcmummfuﬂfmeﬂ!\d

effect,

- 18, MM&YM«WGWMMMWWWMMWM“WM
imterproted under the laws of the State of Nllinois. Guaran!or,inoxdcrtomdncemel-\mdswawthlsﬁtmymd
mwxmtothelomawmcm,andfwothugoodmdvﬂuableoonsidcmnon,ﬂ:emmptmdmﬁnmcyofwhch
hereby is acknowledged, agrees that all actions or proceedings arising directly, ind:muiyoroﬁmwisemwmwﬁon

with, out of, related to or from this Guaranty shall be litigated, st the Fund’s sole discretion and election, only in gomts
having a situs within the county of Cook, State.of Minois, Eastern Division. Guarantor hereby waives any right be or
ght against hixn by the Funds on this agreement in

she may have to transfer or chiuge the venue or any litigation brou
aecowdanoemtbﬂnsperamh

9, Iﬁm___ﬂgfm_ﬁmeisof&cmofﬁisﬁumwnswﬂnpwfoﬂmwofﬂnundﬁﬁywi

. In the event of the death of Guarantor, the Funds shall hove the right to accelerate

the mdebtednmmdewedby&eNouunless, within sixty (60) days of his death, Guarantor’s estale agsumes his
and delivers to the Funds seourity for performanice of

obligations hereunder by an instrument satisfactory to the Funds
such obligations sansﬁctozy to the Funds.

INWI’I‘NESSWKEREOF d)cthtwmdasxgnedGumnmhauxemtedﬂusmsumtasofdwdﬂéand

) / Z/

Social Security Number

Date: /45 /Qz‘_)_

APPROVED AS TO FORM AND SUBSTANCE
ON BEHALF OF GUARANTOR;

Pated:




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

LABORERS’ PENSION FUND and )
LABORERS’ WELFARE FUND OF THE )
HEALTH AND WELFARE DEPARTMENT )
OF THE CONSTRUCTION AND GENERAL )
LABORERS’ DISTRICT COUNCIL OF )
CHICAGO AND VICINITY, and JAMES S. )
JORGENSEN, Administrator of the Funds, )
)
)
)
)
)

Plaintiffs, Case No.: 08 C 5958

V.
Judge Kennelly
CENTRAL SUBURBAN CONTRACTING &

MAINTENANCE, INC. an Illinois corporation, )

DENNIS VOLPE, individually, and GREGORY )

D. REED, individually, )

Defendants. ;
DECLARATION OF PATRICK T. WALLACE

I, PATRICK T. WALLACE, declare and state as follows:

1. I am Funds Counsel for Plaintiffs Laborers’ Pension Fund and Laborers’ Welfare
Fund of the Health and Welfare Department of the Construction and General Laborers’ District
Council of Chicago and Vicinity (the “Laborers’ Funds”), Plaintiffs in the above-referenced
action. This Affidavit is submitted in support of the Laborers’ Funds’ Motion to Reinstate and
Confess Judgment.

2. Shareholders of the law firms of Allison, Slutsky & Kennedy and the Law Offices
of Marc M. Pekay, out-of-house collection counsel for the Laborers’ Funds, bill the Laborers’
Funds at a rate of $200.00 per hour. Affiant, as a former associate for the law firm of Katz,

Friedman, Eagle, Eisenstein & Johnson, has first-hand knowledge that the hourly rate of $200.00

has been found reasonable and has been awarded by many courts in collection proceedings.

EXHIBIT
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3. I received a Bachelor of Arts Degree from the University of Illinois at Urbana-
Champaign in 1992 and a Juris Doctor Degree from the University of DePaul College of Law in
1995. I was admitted to the bar of the State of Illinois in November 1995 and to the bar of the
United States District Court for the Northern District of Illinois in December 1995. I have also
been admitted to the bar of the United States District Court for the Central District of Illinois. I
was admitted to the Trial Bar of the Northern District of Illinois on September 20, 2000. From
November 1995 to August 2000 I practiced labor and employment law as an associate at the law
firm of Katz, Friedman, Eagle, Eisenstein & Johnson (formerly Katz, Friedman, Schur & Eagle).
In September 2000, I became Funds Counsel for the Laborers' Pension Fund and Laborers'
Welfare Fund for the Health and Welfare Department of the Construction and General Laborers'
District Council of Chicago and Vicinity.

4. Based on the foregoing, $200.00 represents a fair and reasonable market rate for
my services to the Funds in this matter.

5. Exhibit 1 attached hereto sets forth the time expended to date by myself on this
matter. As set forth in that Exhibit, I have expended 3.0 hours totaling $502.50 in attorneys’
fees.

I, the undersigned, certify under penalty of perjury that the foregoing is true and correct.

Date: July 10, 2009 /s/ Patrick T. Wallace




Laborers Pension and Welfare Funds

11465 Cermak Rd.
Westchester, IL 60154

Invoice submitted to:
Central Suburban 2

July 10, 2009

Invoice #10092

Professional Services

Hrs/Rate Amount

3/3/2009 PTW Telephone conference with Dennis Volpe; Conference with J. Fosco; 0.80 140.00
dictated Motion to Reinstate and Confess Judgment. 175.00/hr

3/6/2009 PTW Edits to Motion and Affidavit of J. Fosco. 0.60 105.00
175.00/hr

PGL Draft Order to Reinstate. 0.20 15.00
75.00/hr

3/17/2009 PTW Telephone conference with D. Volpe. 0.10 17.50
175.00/hr

3/18/2009 PTW Appearance before Judge Kennelly; memo to file re: same; update report; 0.60 105.00
email to J. Fosco. 175.00/hr

7/8/2009 PGL Notice of Motion; preparation of draft Order to Reinstate and Confess 0.20 20.00
Judgment. 100.00/hr

PTW Drafted Motion to Reinstate and Confess Judgment; draft Affidavit of J. 0.50 100.00
Fosco. 200.00/hr

For professional services rendered 3.00 $502.50

Balance due $502.50

EXHIBIT
4
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Central Suburban 2

Timekeeper Summary

Page 2

Name Hours Rate Amount
Paralegal 0.20 100.00 $20.00
Paralegal 0.20 75.00 $15.00
Patrick T. Wallace 0.50 200.00 $100.00
Patrick T. Wallace 2.10 175.00 $367.50




CERTIFICATE OF SERVICE

The undersigned certifies that he caused a copy of the foregoing Motion to Reinstate and
Confess Judgment to be served upon the following persons, via U.S. Mail, this 10™ day of July 2009.

Central Suburban Contracting & Maintenance Inc.
c/o John R. Hubeny

200 East Chicago Ave., Ste 200

Westmont, IL 60559

Gregory D. Reed
1521 N. River Road
Algonquin, IL 60102

Dennis Volpe
29W621 Vale Rd.
West Chicago, IL 60185

/s/ Patrick T. Wallace




