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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JANE DOE, )
)
)
Plaintiff, ) 08 CV 5983
V. )
)
LANSAL, INC., d/b/a HOT MAMA'’S )  Honorable David H. Coar
FOODS and CHRIS SINENI, individually, )
)  Magistrate Judge Valdez
)
Defendants. )

MEMORANDUM OPINION AND ORDER

Before this Court is a Motion for Summaiydgment filed by Defendant Lansal, Inc.
against Plaintiff Jane Doe. Lansal seeks samgrjudgment in its favor on the issue of its
liability for Count I,a sexual harassment claim under Title VIFor the reasons stated below,

Defendant’s Motion for Sumary Judgment is DENIED.

FACTS

Defendant Lansal, Inc., d/b/a Hot Mamat0Es, is a Massachusetisrporation. (Def.

SOF 1 2.) In late 2003, the Plaintiff becaemeployed at Hot Mama'’s Elk Grove, lllinois

! Defendant titles its motion “Motion for Summary JudgmamCounts | & II”, and argues in its brief that the
record contains no evidence to support Count I, a retaliatéom. However, Plaintiff hmalready stipulated to the
dismissal of Count Il. (Dkt. [47], [56].)
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production facility as a line production workgDef. Rule 56.1 Statement of Material Facts
(“SOF”) § 7.) At this time, Plaintiff operated under an alias because she had not yet obtained
legal resident status in the ited States. (Def. SOF { 8, 3(Bpanish is Plaintiff's primary
language. (Def. SOF 7 11.)

Upon being hired, Plaintiff received a copiythe company’s Employment Manual in
Spanish and signed a statement acknowledging beipte (Def. SOF § 10.) Hot Mama’s sexual
harassment policy, contained in its manual, sthi@ssexual harassment is unlawful and will not
be tolerated by Hot Mama’s. (Def. SOF § 13-1%he policy contains a definition of sexual
harassment and states that the companypvalinptly respond to complaints with an
investigation and eliminate offending conductropose disciplinary aains where appropriate.
(Def. SOF 1 14-18.) The policy prioes internal repairtg procedures for employees as well as
information on filing complaints with thequal Employment @portunity Commission
(“EEOC”) and lllinois Human Rights Comssion. (Def. SOF { 20-21.) The Company
conducted annual training sessions, attende®ldintiff, addressing the issue of sexual
harassment. (Def. SOF | 22.)

Chris Sineni was Operations Director a thot Mama'’s Elk Grove facility. (Def. SOF
26.) As Operations Manager, Sineni had thanity to discipline and terminate all employees
at the facility. (Pl. SOF { 2.)

Between 2005 and 2008, approximately, seaats occurred between Sineni and
Plaintiff. (Pl. SOF  10-14.Bineni ejaculated onto Plaifitiwhen they engaged in sexual
conduct. (PI. SOF | 14.) Plaintiff has testifiedttBineni forced her teubmit to sexual acts
against her will, either masturbating and ejatia¢pon or around her or requiring her to perform

oral sex on him. (Pl. SOF 1 10.) According taififf's testimony, Sineni forced her to comply



by explicitly and implicitlythreatening to deport, terminatesclpline, or expose her. (Pl. SOF |
11, 13.) Defendant maintains tlakt contact between Sinemea Plaintiff was consensual and
welcome. (Pl. SOF | 10-16, Responses.)

In January 2008, Plaintiff obtained her doentation to work legally in the United
States. (PIl. SOF § 15.) Riaff was permitted to keep her job and she was re-employed under
her true name and social secuntymber. (Def. SOF § 32.) Plafhtestifies that she informed
Sineni that she would no longer allow him to egg@ sexual activity with her now that she
“had [her] papers.” (Pl. SOF | 1BL. Dep. 125:7-126:4; Def. SOF | 44.)

On May 8, 2008, Sineni ejaculated Plaintiff. (Pl. SOF § 16.Plaintiff testifies that,
because she “saw that everything was going ttirnosthe way it was,” she decided to quit. (PI.
SOF 1 16; PI. Dep. 125:10-12, 57:9; 126:3-7.) RRiresigned from Hot Mama’s in May of
2008. (Def. SOF 1 36.)

Plaintiff never filed a harassment claintwthe management at Hot Mama’s. (Def. SOF
1 37.) She testified that her opleone call to Human ResourcedMassachusetts failed due to
language barriers. (Pl. Dep. 62:5-63:Bdter resigning, Plaintiff filed a Charge of
Discrimination with the EEOC. (Def. SOF { 4bkt. [1], Ex. 1.) Defendant was wholly

unaware of Plaintiff's allegations tihit received her EEO complaintid()

LEGAL STANDARD

Summary judgment is appragte if “the pleadings, the discovery and disclosure
materials on file, and any affidés show that there is no genuine issue as to any material fact
and that the movant is entitléa judgment as a matter of ldwked.R.Civ.P. 56(c). A genuine
issue of material fact exists if “the evidencsugh that a reasonable jurguld return a verdict

for the nonmoving party.’Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986). The party



seeking summary judgment bears the burdentabkshing that no genuine issue of material

fact exists.Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). If the movant meets this burden,
the non-movant must set forth specific fa@sscintilla of evigence” is insufficient)

demonstrating that there is a genusgue for trial. Fed.R.Civ.P. 56(énderson477 U.S. at

252.

When reviewing a motion for summary judgrhehe court must view the facts in the
light most favorable to the nonmoving party andvdiall reasonable inferences in that party's
favor. See Schuster v. Lucent Tech., |827 F.3d 569, 573 (7th Cir. 2003). At summary
judgment, the “court's role is not to evaluatewtsgght of the evidenceo judge the credibility
of witnesses, or to determine the truth of thetemabut instead to determine whether there is a
genuine issue of triable factNat'l Athletic Sportswear, Inc. v. Westfield Ins..G328 F.3d 508,

512 (7th Cir. 2008).

ANALYSIS

|. Sexual Harassment under Title VII

Title VII forbids workplace discrimination based on an individual's Rety v. CWI,
Inc. 579 F.3d 779, 784 (7th Cir. 2009) (citing¥dX.C. § 2000e-2(a)(1)). Sexual harassment
violating this prohibition can t& one or both of two formsuid pro quoharassment or hostile
work environment harassmen¥enters v. City of Delphil23 F.3d 956, 974 (7th Cir. 1997).
Quid pro quaharassment occurs when “the availabitiythe plaintiff of tangible employment
benefits is conditioned upon her compliance with a harasser's sexual dendjrsge"also Brill

v. Lante Corp 119 F.3d 1266, 1274 (7th Cir. 199@uid pro quoharassment occurs “when a



supervisor conditions a tangijob consequence on an em@e's submission to his sexual
demands or advances”). Hostile work eamment claims, on the other hand, describe
harassment that “has the purpose or effect afdasonably interfering witan individual's work
performance or creating an intimidating, tiesor offensive working environmentVenters

123 F.3d at 974 (quotingeritor Sav. Bank, FSB v. Vinso#i77 U.S. 57, 65 (1986)3pe also
Hobbs v. City of Chicagd73 F.3d 454, 464 (7th Cir. 2009) (“The conduct complained of must
be severe or pervasive ‘so astter the conditins of [the employee's] environment and create a
hostile and abusive working environment.” ” (quotiMinsley v. Cook Count$63 F.3d 598,

606 (7th Cir. 2009)).

Defendant argues thata#htiff may not clairquid pro quosexual harassment at this
stage because her Complaint repeatedly empliyeterm “hostile work environment” rather
than ‘quid pro qud. Yet, the facts alleged in the @mplaint, and maintained throughout
discovery, plainly describe a typiagliid pro quoclaim: Plaintiff asserts that she submitted to
the sexual advances of her supervisor after he allegedly conditioned the continuance of her
employment on her acquiescence to his demaRtsntiff's reliance on a new legal theory in
her summary judgment brief, consistent with fiogs alleged in her coplaint, thus poses no
problems. “Having specified the wrong done to Tharmlaintiff may substitute one legal theory
for another withoutléering the complaint.Ridings v. Riverside Medical Cent&37 F.3d 755,
764 (7" Cir. 2008) (citingAlbiero v. City of Kankaked 22 F.3d 417, 419 (7th Cir. 1997)
(finding that a trial court may appropriately consider a theory raised for the first time in
plaintiff's summary judgment brief¥ge also Bartholet v. Reishauer A.G. (Zuri@h3 F.2d
1073, 1078 (7th Cir. 1992) (“Complaints in a systemotice pleading iniate the liigation but

recede into the background as the case progrdsses.documents, such as the pretrial order



under Rule 16(e), refine the claims; briefs ananokanda supply the legal arguments that bridge
the gap between facts and judgmentdJ'5. Plastic Lumber, Ltd. v. Strandex Cofgo. 02-C-
211, 2003 WL 23144861, at *10 (W.D. Wis. Feb. 07, 200@)is Court will therefore address

Plaintiff's quid pro quoclaim where relevant.

Il. Employer Liability for Sexual Harassment

The Supreme Court established the standardsrgimg the liability of an employer for a
supervisor’'s sexual harassment of a subordinate employaelington Industries, Inc. v.
Ellerth, 524 U.S. 742 (1998), arkthragher v. City of Boca Ratp624 U.S. 775 (1998). In
Ellerth, the Court consideréfw]hether a claim forquid pro quosexual harassment may be
stated under Title VII . . . where the plaingffnployee has neither submitted to the sexual
advances of the alleged harasser nor suffemgdamgible effects . .as a consequence of a
refusal to submit to those advancdsilerth, 524 U.S. at 753. THellerth Court did not find the
traditional distinction betweequid pro quoharassment and hostile environment harassment
helpful to its vicarious liability analysisSee idat 753-54 (with the reservation that both terms
remain relevant to Title VII litigation for issuesher than vicarious lialiy). The Court instead
fell back on the principles underpinning the general common law of ageaeidat 755-63,
and adopted a test distinguishing between “casesich the supervisor takes a tangible
employment action against the subordénaid those in which he does nolblnar v. Booth
229 F.3d 593, 599-600 (7th Cir. 2000) (citiBlerth, 524 U.S. at 760-65%¢ee also Faragher
524 U.S. at 805-07.

Where the employee hast suffered a tangible employmieaction, the employer can



defeat liability only if it estalishes an affirmative defense consig of two elements: (1) that
the employer exercised reasonatdee both to prevent and¢orrect promptly any sexually
harassing behavior, and (2) thia¢ plaintiff employee unreasonglsailed to take advantage of
any preventive or correctivaportunities that were providdy the employer or otherwise
available. Hill v. American General Finance, In218 F.3d 639, 82 (7th Cir. 2000) (citing
Faragher, 524 U.S. at 80Ellerth, 524 U.S. at 765). Where the emplopessuffered a
tangible employment action, that fa significant change in employment sistsuch as hiring,
firing, failing to promote, reassignment with sifjcantly different responbilities, or a decision
causing a significant change in bengfitke employer may not assert tharagher/Ellsworth
affirmative defenseEllerth, 524 U.S. at 761, 765. The Supreme Court reasoned that, because a
“tangible employment action takdoy the supervisor becomes fatle VIl purposes the act of
the employer,” interpreting agency principlesatlow an employer to escape liability in such
cases would be implausibléd. at 762;see also Molngr229 F.3d at 600 (in cases involving
tangible employment actions, the employer is simply “liable without more”).

Defendant claims that it isntitled to assert thearagher/Ellerthdefense, whereas
Plaintiff argues that the defense is not avadablthe instant casé he critical to this
controversy is whether Plaintiff has sufferetlamgible employment action” as envisioned by

the Supreme Court iRaragher, Ellsworth, and subsequent jurispruderfce.

2 The Court dismisses out of hand Plaintiff's initial argument, wherein she suggests Fettjteer/Ellerth

defense is not available gquid pro quocases in which the employee has submitted to the harasser’s sexual
advances. (Dkt. [57] at 8.) As noted above, the Supreme CdratagherandEllerth disposed of thquid pro
gucd’hostile work environment distinction for vicarious liabildgterminations; its decision on the appropriateness of
an affirmative defense hinged sol@y whether the employee suffered antjible employment action,” not whether
an employee ultimately succumbed to her harasgeitspro quopropositions.



A. Submission as a Tangible Employment Action

Plaintiff argues that her acquasce to Sineni’s sexual demands as a means of retaining
her employment constitutes a tangible emplaynaetion, a position adopted by the Second and
Ninth Circuits. See Jin v. Metro. Life Ins. C&10 F.3d 84, 93 (2d Cir. 2002plly D. v.

California Institute of Tech 339 F.3d 1158, 1162 (9th Cir. 2003). These courts of appeals have
held that “a plaintiff who cominds that she was coerced ipgforming unwanted sexual acts

with her supervisor, by threats that she wouldliseharged if she failed to comply with his
demands, has alleged a tangible employment action under TitleRlly D., 339 F.3d at 1162;
see also Jin310 F.3d at 98-99.

In bothHolly D. andJin, the plaintiffs allegedly submitted to the sexual demands of their
supervisors because they believed they wouliiree if they resisted. The appeals courts
recognized that, had these employees been tatadrbecause they refused their supervisors’
advances, such terminations would undoubtedhstitute tangiblemployment actiongdolly
D., 339 F.3d at 117@in, 310 F.3d at 98-99. They concludedstt!{i]t would be anomalous to
find an employer liable when an employee was &band up to a supervisor's sexual demands,
and therefore provoke an action such as tertioinabut to find no liability when the employee
was unable to refuse and was actually subjected to sexual alins810 F.3d at 99%olly D.,

339 F.3d at 1170.

However, as explained by Judgeon in his concurring opinion ibutkewitte v.
Gonzales436 F.3d 248 (D.C. Cir. 2006), this soledlanomaly is a non-issue, given the
Supreme Court’s justificatiorfsr imputing liability inFaragher, Ellerth, and later,

Pennsylvania State Police v. Suddi42 U.S. 129 (2004). At threot of the problem is the



Second and Ninth Circuits’ conflatiarf the mere availability of thearagher/Ellerthdefense
with automatic victory for the employeLutkewitte 436 F.3d at 264, 266. But where an
employee submits to the demandsdfarassing supervisor, them@ayer is hardly absolved of
liability. The absence of a tangible employmadction only gives themployer the opportunity
to prove the elements of the affirmative deferisk. If it fails to do so, the employer remains
liable for its supervisor’s acts.

The Supreme Court condition#te availability of thé=aragher/Ellerthdefense on a
tangible employment action because, consonanttvathtional agency principles, a “master is
subject to liability for the torts of his seruarcommitted while acting in the scope of their
employment.”Faragher 524 U.S. at 793 (citing Restatent (Second) of Agency § 219(1)
(1957)). After a lengthy analysis, the Cownhcluded that sexual harassment fell beyond the
scope of employmentld. at 793-801. Acknowledging that “tfeeare good reasons for vicarious
liability for misuse of supervisgrauthority,” as is often the casgth harassing supervisors, the
Court also sought to preserve its holdindvieritor, 477 U.S. at 72, that “an employer is not
‘automatically’ liable for harassment by a snpsor who creates the requisite degree of
discrimination.”ld. at 804.

The Supreme Court resolved this tendigrholding employers strictly liable when a
tangible employment action had occurred, whileraffg an affirmative defense to employers in
the absence such an actidd. at 805. The Court reasoneatin cases involving tangible
employment actions, it is “beyond question” that “more than the mere existence of the

employment relation aids in commission of the harassméletth, 524 U.S. at 7606.

3 See also idat 762 (“Tangible employment actions are the means by which the supervisor brings the official power
of the enterprise to bear on subordinates. . . . The supeofien must obtain the imprimatur of the enterprise and

use its internal processes. . . . F@sthreasons, a tangible employment action taken by the supervisor becomes for
Title VII purposes the act of the employer.” (citations omitted)).



Essentially, tangible acts such as firing, deomgtor reduction in compensation are those “most
likely to be brought home to the employenddthe measures over which the employer can
exercise greatest controSuders542 U.S. at 148. “Absent suah official act, the extent to
which the supervisor's misconduct has been aidedébgigency relation . . . is less certain. That
uncertainty . . . justifies affording tiremployer the chance &stablish, through the
Ellerth/Faragheraffirmative defense, that it shoutdt be held vicariously liable.td. at 148-49
(citations omitted).

This reasoning applies with equal force in submissases. However repulsive a
supervisor’'s behavior may bie extent to which an empleyhas aided the supervisor’s
harassment is unclear in the absence of an alfacit altering the contibons of the victim’s
employment. Without an observable act,liglemployer has no wayf knowing that its
delegated authority has been brandishexioh a way as to coerce sexual submission.”
Lutkewitte 436 F.3d at 270. The employer shathlerefore have recourse to the
Faragher/Ellerthdefense in such scenaribsd. at 271;see also Tobin v. Irwin Mortgage Corp.
No. 03 C 4305, 2006 WL 861258, at *10 (N.D. Mar. 31, 2006) (rejemng the Second and
Ninth Circuit’'s approach)Arnold v. Answer Group, IncNo. 07-1040, 2008 WL 2700295, at *6
(W.D. La. July 10, 2008) (samegpeaks v. City of Lakelan815 F.Supp.2d 1217, 1224-26
(M.D. Fla. 2004) (same, noting also that tippr@ach contradicts TélVII's basic policy of
encouraging employees to avoid harm causekarassment by reporting misconduct quickly);

but seeTemores v. SG Cowel89 F.Supp.2d 996 (N.D. lll. 200@dopting the Second and

* Ironically, it is the position adopted by the Second and Ninth Circuits that produceslamonesults. As noted by
Judge Brown, “under their standard, tangibility depends on the employee’s actions, not the supervisor’s.”
Lutkewitte 436 F.3d at 270. If a supervisor makes a threat and an employee resists, no tangible employment action
occurs. Yet, if the employee acquiesces, the supervisor’s action is suddenly a tangible employment action.
Assuming that the threats are empty, the availability oFtiragher/Ellerthdefense thus changes “even though the
action itself had not been alteredtd? Additionally, an employee faced with a proposition in the Second and Ninth
Circuits fares better by submitting to sexual demands rather than refusing and repentiafgavior immediately.

Speaks v. City of Lakelan815 F.Supp.2d 1217, 1226 (M.D. Fla. 2004).
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Ninth Circuit approaches).

This Court thus respectfully disagrees whle Second and Ninth Circuits, finding their
approach inconsistent with Supreme Court prenedBecause the Seventh Circuit has yet to
rule on the issue, this Cduooks to the rationale dfaragher, Ellerth, andSuderdo guide its
decision. These cases compel the Court todmalzailing Plaintiff’'s argument that submission
to sexual advanceser sea tangible employmeriction. Defendant hasdhight to avail itself
of theFaragher/Ellerthdefense unless Plaintiff can potnta tangible employment action

effecting “a significant change in employment stattiérth, 524 U.S. at 761.

B. Constructive Discharge as a Tangible Employment Action

By relying heavily onJoseph v. Voyager Jet Centdlo. 07-0260, 2009 WL 506860
(W.D. Pa. Feb. 27, 2009), Plaintiff alternativ@hplies that her constructive discharge
constitutes a tangible employment acttoCompl. § 38; Dkt. [57] at 8.)

In Sudersthe Supreme Court held that th@ragher/Ellerthdefense remains available to
employers in constructive discharge claims “sslthe plaintiff quit in reasonable response to an
adverse action officially changing hemployment status or situatiorsuders542 U.S. at 130;
see alsdrobinson v. SappingtpB851 F.3d 317, 337 (7th Cir. 2003quating the term “official
act” with “tangible employment actionid. at 148, the Supreme Court explained:

Unlike an actual termination, whichadwayseffected through an official act of
the company, a constructive dischargeahnot be. A constructive discharge

® Oddly, Defendant argues that the Seventh Circuit ha® yemsider whether constructive discharge qualifies as a
tangible employment action, and urges this Court to resolifeinfavor a supposed circuit split on the issue, citing
court of appeals cases from 2003 and earlier. (Dkt. [60] at 2-3.) This Court will instead Pegrmsylvania State
Police v. Sudetghe Supreme Court opinion that resolved the circuit split in 2004, explicitly approving the Seventh
Circuit's approach in its analysi$See Suder$42 U.S. at 138 (describing the Seventh Circuit's decision in
Robinson v. SappingtpB51 F.3d 317 (7th Cir. 2003) as exemplary of “how the ‘official act’ (or ‘tangible
employment action’) criterion should play out when constructive discharge is alleged”).

11



involves both an employee’s decisitmnleave and precitating conduct: The

former involves no official action; thettar, like a harassment claim without any

constructive discharge assert, may or may not involvefficial action. . . . when

an official act does not underliee constructivelischarge, th&llerth and

Faragheranalysis, we here hold, calls for exéen of the affirmative defense to

the employer.Id. at 148.

The Suderscourt concluded that grtoyers could assert th&@aragher/Ellerthdefense
whenever their contribution to a constructive daxge remained uncertain due to the absence of
a tangible employment action (e.g. “efficial act of the enterpriSer “an official act reflected
in company records”), which would otherwidearly indicate the employers’ awareness and
control. 1d. at 148-49.

The district court ifdosephcited liberally by Plaintiff, refsed to instruct the jury on the
Faragher/Ellerthdefense despite the lack of an uryglag tangible employment action. As
justification, the court stated th&8tiders'was limited to those claims where constructive
discharge resulted from a hostile wenkvironment.” 2009 WL 506860, at *1 (citirguders 524
U.S. at 143 (“[t]his case concerns an employeasility for one subset dfitle VII constructive
discharge claims: constructive discharge resyfiiom sexual harassment, or “hostile work
environment,” attributable to aigervisor.”)). Incontrast, thdosephcourt noted that the alleged
constructive discharge its case resulted fromauid pro quoclaim. It observed that “by
definition, aquid pro quosexual harassment claim necessaniylves an official action. . . .
Accordingly, unlike in a hostile work emanment-constructive gcharge action, inguid pro
guoclaim there is no risk that att of a co-worker or an unoffaiact of a supervisor induced
the constructive dischargdd. at *2 (citingEllerth, 524, U.S. at 753-54).

TheJoseplcourt’s dispositive conclusion that glliid pro quocases necessarily involve

official action is only dstarting point” to the=aragher/Ellerthcalculus, thoughFaragher, 524

12



U.S. at 802. As the Supreme Court readily ackedgéd, “there is a sense in which a harassing
supervisor is always assisted in hisaanduct by the superais relationship.”Id.
Nevertheless, that rationale ste “squar[ed] . . . witMeritor’s holding that an employer is
not “automatically” liable for harassment by a supervisdd.’at 804. The Supreme Court
explicitly rejected the pré&aragher/Ellerthstate of sexual harassment law wherein the category
of harassment determined vicarious liabiligdlerth, 524 U.S. at 743 (notg that the rule of
automatic liability only motivated plairits’ efforts to state their claims muid pro quoterms or
expand that category's definition). Instead, the Supreme Court’s vicarious liability analysis
differentiated between supervisory acts thatltedun tangible emplayent actions, and those
that did not.Id.

By ignoring the Supreme Courtangibility requirement, th@osephcourt’s ruling
suffers from the same inconsistencieslally D. andJin. It matters not fovicarious liability
purposes that “in guid pro quoclaim there is no risk that att of a co-worker or an unofficial
act of a supervisor inducele constructive dischargeJoseph2009 WL 506860, at *1. Even
if a supervisor heavily exerted his formal auttyoto directly induce a&onstructive discharge,
his act has no bearing on the availability of Baeagher/Ellerthdefense unless it is tantamount
to a tangible employment action causing “a gigant change in [the victim’s] employment
status.”Ellerth, 524 U.S. at 761. As stated earlier, dalygible acts warrarhe application of
strict liability because they are “most likelylie brought home to the employer, the measures
over which the employer can exercise greatest conBakers542 U.S. at 148.

Absent a tangible employment action, redesd of how much a supervisor may have
exploited his status to induce an employeguib, an employer cannot be precluded from

asserting th&aragher/Ellerthdefense even iguid pro quoconstructive didtarge casesSee

13



Robinson351 F.3d at 324, 33Buders542 U.S. at 150 Robinsorproperly recognized that
Ellerth andFaragher, which divided the universe of supear-harassment claims according to
the presence or absence of an official act, tfakpath constructive discharge claims based on

harassing conduct must follow.?).

lll. The Faragher/Ellerth Affirmative Defense

Having found no tangible employment acticapable of precluding Defendant’s
assertion of th&aragher/Ellerthdefense, the Court now turns to whether issues of material fact

exist as to the defea's two components.

A. Employer’s Reasonable Care irPreventing and Correcting Harassment

The first prong of th&aragher/Ellerthdefense requires that “the employer exercised
reasonable care both to prevent and to comexhptly any sexually harassing behavioHill
218 F.3d at 82 (citinfaragher, 524 U.S. at 80Ellerth, 524 U.S. at 765). The Seventh Circuit

has held that an employer largshtisfies the preventative pion of this prong by maintaining a

® Although the parties do not reference this argument in tthieifs, nor do they raisedtissue in their Rule 56.1
Statements of Facts, Plaintiff originally alleged that she resigned in part because Sineni significantiyhexduced
overtime hours. (Compl. 11 35, 38.) Plaintiff maintained this story in her deposition. (FI4R42-16, 143:23-
144:10.) Defendant has consistently disputed Plaintiff's allegations. (Def. Ans. 1 Bh,38p. 144:20-149:4.

The Seventh Circuit has held that, where overtime pay is a significant and recurring component of iffie plaint
compensation, a dramatic reduction in overtime hours can amount to a tangible employoeri8eetienry v.

Milwaukee County539 F.3d 573, 585-86 (7th Cir. 2008) (citingwis v. City of Chicagat96 F.3d 645, 653-54

(7th Cir.2007))Phelan v. Cook Count$63 F.3d 773, 785 n. 5 (7th Cir. 2006) (“In this circuit, we have generally

used the terms "adverse employment action" and "tangible employment action" interchangeably.”). The parties have
not addressed how overtime factored into Plaintiff's|todéanpensation, however. Ruling on the issue therefore

seems premature, counseling against summary judgment. Assuming without deciding that the alleged reduction of
Plaintiff's overtime fails to constitute a tangible empla@mrhaction, Defendant’s subsequent failure to summarily
establish both components of tharagher/Ellerthdefense, detailed below, compels the same result.

14



detailed anti-harassment policy theds distributed to employeeSee Shaw v. Autozone, Inc.
180 F.3d 806, 811-12 (7th Cir. 1998nding that the “undisputetict[ ]’ that AutoZone
adopted a detailed anti-harassment policy and loiged it to its employees “establish[es], as a
matter of law, that AutoZone exercised @aable care to prevent sexual harassmeht”).

It is undisputed that Lansal has met this standard. The company had an anti-harassment
policy that was detailed in its Employee Manual efEEx. D at 4-5; Def. SOF { 13.) Plaintiff, a
Spanish-speaker, received a copy of the Emmpéayt Manual in Spanish (“Hot Mama’s Foods
Manual de Empleado”) each year she was enggl@at Hot Mama’s. (Def. SOF  11-12; Def.

Ex. C at5.) The Company also conductedual training sessions tanded by Plaintiff,
addressing the issue of sexhatassment. (Def. SOF { 22.)

“The mere existence of such a policy, hoegwoes not necessarggtablish that the
employer acted reasonably in remedying thedsan@nt after it has occurred or in preventing
future misconduct.”Cerros v. Steel Technologies, In898 F.3d 944, 953 (7th Cir. 2005).
Whether Lansal took appropriateeasures after Plaintiff filed her EEOC claim to prevent future
misconduct by Sineni appears to be disputed, aboegtentially. Plaintifpoints to statements by
the company’s president, Matthew Morse, aading that he never doubted Sineni’s innocence
nor personally questioned Sineni about the cdastehPlaintiff's complaint, aside from one
occasion a number of monthsdg in which Morse asked if Sineni was hiding anything from
him. (Morse Dep. 27:8-28:24.) &htiff also refers to the deposition of Lansal's Human

Resources Director, Lisa Dufour, who similarlypexssed that she seriously doubted the veracity

" The Court notes that articulating an anti-harassment policy will not shield a company from its preventative
responsibilities if a company’s grievance mechanisms are ineffeSeeGentry v. Export Packaging.C@38

F.3d 842, 847 ( 7th Cir. 2001) (finding that failure to appoint a human resources representative to wabm sexu
harassment could be reported indicated that the anti-harassment policy was not fully eebfiegilemented).
Plaintiff complains that onphone call to Human Resources was unsuccesstiduse of language barriers, and that
the one manager she attempted to approach (natfdhe contact people indieat in the company’s anti-
harassment policy) was unhelpful. These observations do not necessarily condemn Lansal’s gremrearisms

as a whole, however, especially given its multiple complaint channels. (Def. Ex. D at 4-5.)
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of Plaintiff's Complaint. (Dubur Dep. 36:21-24-37:17-19.) Whipetentially indicative of the
company’s stance on the issue, such statedfbelre not entirely on point, as they do not
directly relate to the contenf Lansal’s formal investigain into the matter, if any.

In response, Defendant claims to proelevidence of “a very thorough and detailed
investigation into the Plaintiff's allegations,’ticig to excerpts of Dwalur’'s deposition wherein
she only states that Lansal hired a lawy&rakceiving Plaintiff's EEOC charge, and that no
documentation of any investigation was maintaibedause said lawyer had been hired. (Dufour
Dep. 25:6, 27:16-18.) Defendant also alleges‘thaetailed and thorough investigation was
conducted as evidenced by Hot Mama'’s detaksgponse to Plairitis EEOC charge of
discrimination,” without providingny citation to the record, giwg the Court no guidance as to
where to find this illuminating evidence. (Dkt. [60] at 4.) Additional evidence on the
investigations into prior sexual harassment comday other employees is similarly lacking or
vague. (Dufour Dep. 9-13.)

Given the sparseness of tleeord, the Court is simply una&blo find at this time that
Defendant is entitled to judgmentasnatter of law on this issu&eeGul-E-Rana Mirza v. The

Neiman Marcus Group, Inc649 F.Supp.2d 837, 861 (N.D. Ill. 2009).

B. Employee’s Unreasonable Failure to Tiee Advantage of Preventative or

Corrective Measures

The second prong of thearagher/Ellerthdefense requires thdhe plaintiff employee

unreasonably failed to take advantage of aey@ntive or corrective opportunities that were

provided by the employer otherwise availableHill, 218 F.3d at 82 (citingaragher, 524 U.S.
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at 807;Ellerth, 524 U.S. at 765).

It is undisputed that Plaintiff never suss@ully filed a complaint with members of
Lansal Inc.’s management. (Def. SOF § 38.) As a result, Defendant argues that Plaintiff
unreasonably failed to take advantage ofdpgortunities provided by ghcompany, opining that
there is “simply no excuse for the Plaintiff's fa#uto report the alleged harassment.” (Dkt. [52]
at9.)

Plaintiff points out that she did in faavail herself of Defendant’s complaint
mechanisms, when she filed her EEOC charge after her resign&gertHaugerud v. Amery
School Dist. 259 F.3d 678, 699-700 {'Tir. 2001) (finding that glintiff did not fail to take
advantage of Board’'s sexual harassment poliogrevthe policy allows complainants to file a
charge with the Equal Rights Division insteadusing an internal complaint procedure, and
plaintiff filed accordingly); (Def. Ex. D at &(Lansal policy providing that an employee may
file a complaint with the EEOC)).

Still, weighing in Defendant’s favor is thiact that Plaintiff filed her EEOC charge
approximately three years afteethlleged harassment began. (Pl. Dep. 93:12-13.) On this point,
Defendant invokes the Seventh Circuit’s hotgthat “an employee's subjective fears of
confrontation, unpleasantness or retaliation do not alleviate the employee's dutlllertteto
alert the employer to the afjedly hostile environment.Shaw 180 F.3d at 813 (finding
plaintiff's failure to follow employer’s compint mechanism unreasonable, where her only
defense was that “she didn't feel comfortable ghowith anyone at [the company] to speak with
them about the offensive and repulsive sexual cardiaplayed towards héxy [her harasser]”).

In light of the disputed fast however, a juror could reasthafind that Plaintiff had a

concrete and objective basis for her belief that approaching management would either be futile or
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result in her termination. Among other thinB&intiff testified that Sineni repeatedly

threatened to deport her, fire her, or reporttbenanagement if she refused to comply with his
demands. (PIl. Dep. 106:11-12; 107:1-3; 115:2-Whgn Plaintiff allegedly attempted to
approach another manager, the other manager singiged “I don’t know anything.” (PI. Dep.
59:23-60:5.) Finally, Plaintiff's attempt to c&lluman Resources in Massachusetts failed due to
language barriers. (Pl. Dep. 62:5-63:5.)

The extreme circumstances alleged by Plainiiffich remain issues of material fact, are
also relevant to the Court’s analysis.Jbhnson v. Wes218 F.3d 725 (7th Cir. 2000), the
Seventh Circuit found that a trier of faiuld rationally conclude either way on the
reasonableness of the plaintiff's year-long getareporting her harassment, where there was
evidence that her harasser threatened heralgdibused her, and threw mail in her faGee
id. at 732. The Seventh Circuitasoned that the employee’s failioereport harassment “may
have stemmed from [the supei's] threats and intimidation, whicconvinced [theplaintiff] . .

. that to take any action would come atphiee of her job. Such a reaction may not be
unreasonable.ld.

There is evidence in the record suggesting Bteintiff may have beem a similar, if not
significantly worse position, coitkering her allegations oftgeted intimidation and sexual
assault. Ultimately, “[a] trieof fact could find that [Plainti] was under severe emotional and
psychological stress as a result of the harassmierntsee alsqPl. Ex. L at 24) (Psychologist’s
Report finding that Plaintiff meetke criteria for post-traumatatress disorder and depressive
disorder from her experiences with Siner@iven these contested i€s) summary judgment on

the second prong of thkearagher/Ellerthdefense is inappropriate.
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CONCLUSION
For the foregoing reasons, DefendaMotion for Summary Judgment on its

liability for Plaintiff's sexual harassment claims under Title VII is DENIED.

Enter:

K&/ David H. Coar

David H. Coar
UnitedStateistrict Judge

Dated: December 22, 2009
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