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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

VERONICA DASS,

Plaintiff,
No. 08 C 6045

N N N N N

V.
CHICAGO PUBLIC SCHOOLS, CHICAGO ) JUDGE DAVID H. COAR
BOARD OF EDUCATION, and PAULA
JESKE

Defendants. )

MEMORANDUM OPINION AND ORDER

Plaintiff Veronica Dass bringthis action against Defenals Chicago Public Schools
(“CPS”), the Chicago Board of Education (theodd”), and Paula Jeske (“Jeske”) (collectively
“Defendants”), alleging that CPS and the Bodistriminated against her on the basis of her
national origin and retaliated against her in violaof Title VII of theCivil Rights Act of 1964,
42 U.S.C. § 2000est seq(Counts | and 1), Jeske discrimindtagainst her in violation of 42
U.S.C. § 1981 (Count Ill), and CPS and the Bahsdriminated against her in violation of the
Americans with Disabilities Act (“ADA”), 42 U.S.C. § 121@t seq(Count IV). Dass also
brings state-law claims of intentional inflioti of emotional distreq$IIED”) against Jeske
(Count V), and breach of contract and promigsstoppel against CPS and the Board (Counts
VI and VII). Defendants move for summary judgment on all claims. For the reasons stated
below, Defendants’ motion for summandgment is GRANTED as to Counts I-1V.

BACKGROUND
Plaintiff Veronica Dass was hoin Hyderabad, India, whershe began her career in

teaching before moving to the United Stateslaegxbming a naturalized citizen. Since Dass was
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first hired by the Board of Education in 1991edfas held various tdaiag positions in the
Chicago Public Schools System, mostly inphienary grades (i.e., kindergarten through third
grade). In 2002, Dass was hired by Aleen Donaldson, who wasititipal at Pablo Casals
Elementary School (“Casals”). After Dass regularly filled in for a Casals teacher who was on
extended medical leave, Donaldson hired hénout subjecting her to any formal interview
process. Dass is certified by the State ofdikrto teach any grade between kindergarten and
eighth grade. She is also certified as “higilified” to teach variousubjects to students in
those grades, including math, reayg] language arts, and science.

Dass’s Performance Under Donaldson (2002-2005)

From the time she hired Dass in 2002 until her retirement in June 2005, Donaldson had
the opportunity to observe Dass’s performancendlson’s observations led her to rate Dass’s
overall performance as “excellent” on her aaneacher evaluations for the 2002-03, 2003-04,
and 2004-05 school yedrs(Defendant’s Rule 56.1 Statemer Material Facts (‘DSOF”)- Tab
|, Aleen Donaldson Dep. 95:9-96:21, EQs4, 49, Sept. 24, 2009.) In 2002-03, Dass taught
second grade. On her annual evaluation forythat, Donaldson desbed Dass’s strengths as
“excellent applications of learning thees practiced in the classroom.ld(at Ex. 2.) Beneath
the section of the evaluation form devoteavieaknesses, Donaldson wrote, “improving in
positive self concept and acceptance of teaching rold.) At her deposition, Donaldson
explained that this comment meant that Dasslad to take control and ownership over her
classroom. Ifl. at 43:16-44:7.) For the 2003-04 schgear, during which Dass taught third
grade, Donaldson’s assessmeibDass’s strengths includéer “excellent knowledge of the
curriculum and application at the grade lewatid “[gJood management and support of school-

related projects and activities.1d(at Ex. 49.) She made no noteghe “weaknesses” section.

! The rating options are “superior,” “excellgrisatisfactory,” and “unsatisfactory.”
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(Id.) The same year, Donaldson singled Dass oytrfmse at a staff meeting because of her
students’ exemplary scores on the lowa stanggdest. (Plaintiff's Rule 56.1 Statement of
Material Facts (“PSOF”)- Ex. 1, Dass Defl4, Dec. 13, 2009; DSOF- Tab K, Bennie
Bonaminio Dep. 85:19-86:9, Sept. 8, 2009.) In 2084Dass continued to teach third grade.
Donaldson’s annual review of Dass’s perforeathat year described her as “knowledgeable,
constant in managememdclassroom structure.1d{ at Ex. 4.) For weaknesses, Donaldson
wrote only that Dass “must achieve a marma@ependent style of team identity.Id.{

At her deposition, Donalds testified that Dass “wagever really a strong
disciplinarian,” and explained thalhe lacked a strict or consistalisciplinary procedure.ld. at
102:1-3; 39:18-40:1.) As evidence of Dass’sgggta with discipline, Donaldson testified that
she had to provide Dass with assistance vgienwas teaching second grade in 2002-@B.a(
45:4-24, 61:20-63:12.) Specificalliponaldson provided Dass wiéixtra training in “direct
instruction” and later pairelder with a stronger teachier continued support.ld.) Donaldson
maintains that it's possible to be a strong tead@rnot a strong disciplarian, and credits Dass
with “excellent knowledge of the curriculytrygood management, and positive marks for
supporting school-related activitiedd.(at 102:14-23.)

Donaldson never recommended Dass for teramé just before she retired at the
conclusion of the 2004-05 school year, Didsan non-renewed Dass for the 2005-06 school
year. Dass lost her teaching position, fieatpplied to Casals. Following Donaldson’s
retirement, Casals had an interim principaldeveral weeks at ttsart of the 2005-06 school
year, and Paula Jeske became Casals’s principal in September 2005. Although Donaldson did

not restore Dass’s position befaiee retired, Dass was rehired (presumably by the interim



principal) to teach at Casals, and she vessgaed to teach fifth grade for the 2005-06 school
year.

Dass’s Performance Under Jeske (2005-2006)

Jeske made three formal observatiohBass during the 2005-06 school year—on
January 10, April 28, and May 16, 2006. (DSOR3{18, 25). After her first observation on
January 10, Jeske’s reviewdéss’s performance was genrpositive; out of the 30
applicable categories on Jeske’s classroom timitdorm, Jeske checked the “strength” column
in all but three. I¢l. at Tab N.) In her written commentigske indicated that Dass is “very
cooperative, frequently offers to help othew;itd “makes many positive comments to students.”
(Id.) On the negative side, Jeske indicated Breests needed “to improve classroom management
so lessons are actively participdtin by students” and similarigdicated that Dass was “in need
of great improvement” in establishing and ntaining reasonable rules of classroom conduct
consistent with the schb® discipline code. Ifl.) Although Jeske testified that Dass’s teaching
methods were outdated, Dass digiguhis characterizationCémpareDSOF  14wvith PSOF-

Ex. 1, Dass Decl. 1 5.)

Jeske conducted her second formal obsematuring Dass’s langga arts class on
April 28, 2006. (DSOF- Tab O.) Jeske’s reviefADass’s performance after this observation
was far more negative than her first revie®ornpareDSOF- Tab Nwith DSOF-Tab O.) In
addition to marking a number of weaknesseske commented that Dass’s “English lesson on
sentences is fragment[ed]iié “many, many students off taddigs speak out at will.” Il.; Tab
D, Paula Jeske Dep. 182:4-18, Aug. 3, 2009.) Stedraadditionally that “kids were shooting
rubber bands, dancing, talking, out of seats, grgwbrushing hair.” (DSOF- Tab O.) On May

3, 2006, Jeske met with Dass, gave her a copy of the observation form from April 28, and



discussed it with her. Dass claims that, during tieeting, Jeske suggested that she should start
looking for another job “on the Nith side where most of thaedian kids go.” (DSOF | 20.)
Jeske denies that she made this commedtat({ 21.)

On May 16, 2006, Jeske conducted her finakolation of Dass’s classroom for the
school year. Jeske stated im hetes that, of the 22 studentegent, only seven were following
along with Dass. (DSOF { 25.) Jeske noted spadif that three boys we up from their seats
throwing paper balls, one boy and one girl wateng each other, one boy was fanning himself
with a book, two boys were making paper animaiee boy was sitting backwards in his chair,
and one girl was doing her haild.) Jeske observed that Dass did not reprimand any of them;
rather, after ten minutes of working on the oeaxth projector, Dass said “somebody is talking in
the back,” then returned to wng on the overhegatojector. (d.)

Aside from Jeske, other staff membebserved Dass’s difficulties managing her
classroom. Throughout the 2005-€hool year, Dass receivesksgstance from Renee Mackin,
the school’s lead literacy teacher, who woulddeldessons for Dass and provide her with extra
support. (DSOF T 15). Mackin began by spending about an hour each week in Dass’s classroom
and eventually increased her presence tocequpiately five hours peweek as the state’s
standardized testingate approachedld(-Tab E, Renee Mackin Dep. 62:8-63:19, Sept. 3 2009.)
During the time she spent in Dass’s classradiaickin noticed that Dass seriously struggled
with classroom discipline and discussed herceons about Dass’s performance with Jeske.
(DSOF 1 15.) Mackin also tesétl that she had to spend a disproportionate amount of her time
in Dass’s classroom; during the period that she spent approximately five hours per week in
Dass’s classroom, she was spending only one perwveek in each of the 15 other classrooms

for which she was responsibldd.(at 63:16-19; 65:11-23).



At least three times per week, Dass calleseJdandelario, one tfie school’s security
officers, to her classroom. Candelario helpedaith fights, tables and objects being thrown,
abusive language directed toward her, and stisdealking out of classCandelario testified
that he would respond to Dass’s requests fi b escorting unruly stlents either to the
principal’s office or to the classrooms of twdnet teachers who had agreed to take in Dass’s
students temporarily when she was unableotdrol them. (DSOF § 17.) According to
Candelario, Dass consistently had problems thithsame three or four students, and her
students also behaved pooolytside of her presenceld(at Tab F, Jose Candelario Dep. 53:7-
14; 101:7-23, Sept. 1, 2009.)

At the conclusion of the 2005-06 school yelmske gave Dass an “unsatisfactory” rating
on her annual evaluationld(at Tab Q.) On the evaluation form, Jeske noted the following
weaknesses: “very poor classroamnagement, frequent discipdi referrals, most of the
students are off task during sfg teacher does not follow sugg@ss made by administration.”
(DSOF 1 26.) Dass denies that she ignored therastration’s suggestions and claims that she
made every effort to comply with adminidiv& rules and guidelines. Dass admits, however,
that as a fifth-grade teacher, she had difficulty managivthdisciplining studentsld( at § 27.)
She testified that, during tt&#05-06 school year, some of lstndents used rubber bands to
shoot crayons at each other, and as soon as she turned her badkasstbetook a momentary
pause, her students began misbehaving by thgppaper balls at each other or fightingd.)(
Dass admits that her students also engagedhar &arms of misbehavior, the specifics of which

she does not recallld()



Dass’'s Non-Renewal

From 2002 until June 30, 2004, Dass worked @&aGaas an “FTB,” a Full-Time Basis
substitute teacher. (DSOF § Ak of July 1, 2004, all FTBs were reclassified as either
Probationary Assigned Teachers (“PAT”) omT@orary Assigned Teachers (“TAT”) under the
terms of a new collective bargaining agreement (“CBA”) between the Chicago Teachers Union
and the Board. The Board’s Department of han Resources (“HR”) oversees the
classification and tracking of teachers’ status semlority. Each year, HR sends principals a list
of all teachers classified as P&so that the principals canailde which PATs they wish to
retain and which they wish to non-renevd. @t  29.) Although Dass was a PAT during the
2005-06 school year, HR erroneouslgssified her as a TAT.IA. at 1 28, 30.) As a result of
this error, Dass did not appean the list of PATs sent tdeske in the spring of 2006ld(at
30.) While erroneously classfil as a TAT, Dass was displddey HR when Casals lost six
teaching positions due to declining student enrefit projections for the 2006-07 school year.
(Id. at 7 31.) Itis undisputed that, becausthefmisclassification, Jeske had no role in the
decision to displace Dassld{ Dass grieved her displacemetlaiming that she had been
classified erroneously and shddde returned to Casaldd Although Jeske agreed that Dass
had been classified erroneously, she did notvelieat Dass should be reinstated and sent a
series of e-mails to HR employees in a vigoreffisrt to prevent Dass from returning to Casals.
(SeePSOF-Tab X3 Dass argues that a line in asfehese e-mails corroborates the

discriminatory intent reflected by Jeske’s géd comment in May 2006; in Jeske’s October 14,

2 The new CBA defines PATSs as full-time teachers sertfiagorobationary period set forth in 105 ILCS 5/34-84.

(Id. at 1 8.) Teachers in their first, sadpor third year of probationary service can be terminated without reason at
least 30 days before the end of the school yddr) Teachers in their fourth year of probationary service must be
afforded a reason forrmination at least 30 days before the end of the school yiedy. (

% In one e-mail to a Board representative, Jeske stateshihditelieved the Board had erred in designating Dass as a
TAT and that Jeske “should not have to pay forit.” (PSOF { 22.)
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2006 e-mail to HR, which generally communicateat ghe did not wish for Dass to return to
Casals, Jeske wrote: “I need a Spanish bilingual teacher before my audit on Nov. 1. Dass is
fluent in 4 Indian languages and would probablplgeschool with an ldian population meet its
bilingual audit.” PSOF- Ex. X at CPS27.\Jeske denies that thismment was discriminatory
and contends that, in addition to leveraging®slanguage skills, sending her to another school
would potentially enable her to teachadter, more manageable ESL clasds. any event,

despite Jeske’s efforts, the Board determithedl Dass had been misclassified and should be
returned to Casals.

After much confusion, Dass was reinstated asslgned to teach seventh grade at Casals
beginning in November 2006. (DSOF { 32.) Beloass, Carla Miller taght her seventh-grade
class from August 2006 until September 2006, amal ¥ost took over until Dass was reinstated
in November. At that point, Jeske moved Yiosan open third-gradeass and placed Dass in
the seventh grade Although Dass believes that Jeske as=igmer to seventh grade as a way of
setting her up to fail, Jeske offers a series gitilrate explanations fdrer decision. First, Jeske
claims that, before Dass was reinstated, she lzamhet to move Yost to third grade and hire a
new bilingual teacher for severghade. Jeske explained at deposition that Casals needed a
teacher who possessed a State of Illinois endorgem&panish to comply with the upcoming

audit related to the school’s federally mandated ESL serviteésat ([ 34-36.) Jeske was

* Jeske is presumably referring to an upcoming audiéy.S. Department of Justice and the Board’s Office of
Language and Cultural Education to ensure that the school complied with requirements concerning the provision of
English as a Second Language (“ESL”") serviogsppropriately crezhtialed teachers.S€eDSOF § 34see also

Dkt. 42- Def.’s Reply Br. at 1-2.)

® As evidence of her non-discriminatory intentiodeske claims that, when Dass expressed concern about

difficulties finding a position in August 2006, beforeeshias reinstated, Jeske suggested that Dass apply for

positions that would leverage her cedidfiion as an ESL teacher, her endorsénmeHindi, and her fluency in four

Indian languages, which she believed to be relatively uncommon. (DSOF  22.) Jd@afiasher that, in her

opinion, Dass is best suited to teach “pull-out” ESagpams tutoring three or four students at a tinhé. af 1 23.)

Dass denies that she communicated \dtbke in August 2006. (DSOF | 24).

® By the time Dass was reinstated in November 2006, Casals had regained a number of the positions lost at the end
of the 2005-06 school year as a resulinafeased enrollment. (DSOF 1 36-37.)
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unable to hire a new bilingual teacher due to Dassistatement. In any event, Jeske claims
that she moved Yost from seventh to third gradther than placing Dagsthe open third-grade
class, because she considered Yo$te a superior teacheid.(at  38.) Jeskexplains that she
was compelled to place the strongéthe two teachetis third grade because it is a “bridge”
grade, or critical testing yearld() Jeske also claims that steeeived input from Mackin, who
told her that Dass had serious problenith Wwer earlier third-grade classesd.Y Reports from
staff members such as Mackin led Jeske tetelthat Dass’s performance teaching third grade
was no better than the poor lfifgrade performance that Jedkad personally observedsee

Jeske Dep. 64:1-4.) Additionally, Jeske explaireg Yost had been trained in DIBELS and
Reading First, two new programs forimary grades, and Dass had hot.

Dass challenges the veracity of Jeske'ptted explanations. She points out that,
unlike Dass, Yost had no previous full-time expage teaching third grade. (DSOF- Tab J, Erin
Yost Dep. 61:3-17, Sept. 8, 2009.) Additionally ffarties agree thast struggled with
discipline. (Jeske 52:4-5.) Although Jeskeifiest at her deposition #t, when she observed
Yost's seventh grade classroovigst “appeared to be very knowledgeable” and “seemed to be
making a very strong effort improve from week to week'ld. 52: 1-9), Jeske’s
contemporaneous reviews of Yost’s perfontaidentified numerous weaknesses in her
teaching and noted specifically that Yost stregglith classroom managent. (PSOF- EX. Z,
Yost Reviews, CPS01366-01367, 01370.) dctfbased on her perception of Yost's
performance in the seventh grade, Jeske décideto renew her at the conclusion of the 2005-

06 school year. (Jeske Dep. 272:2-11.) \Watpect to Jeske’s emphasis on Yost's Reading

" The Reading First program was funded by a federal grant of approximately $1,000,000 to Casakseoyearthr

Jeske explained during her deposition that, to ensure continued funding, the program required strict adherence to its
curriculum. (DSOF 1 39.) Given Dass’s lack of tmagnin the DIBELS assessment that corresponded with the
program, and her difficulty maintaining order in her classroom, the administratiootditem Dass to be a good
candidate for participation in the prograntd.X



First training, Dass claims that Yost was natrted in the program until after she began teaching
third grade at Casafsin response to an interrogatonkias why she reassigned Yost to third
grade, Jeske made no mentiof Reading First. SeeJeske Dep. Ex. 22.) Rather, she explained
that Yost was overall a better candidate than Dass,[g]iven the type of reactions to her that
pubescent boys in her seventh grade classednbited, | decided that a primary grade
assignment would be moappropriate for her.” 1d.) Jeske explained further in her deposition
that Yost is a “very attractive woman,” and soofi¢he male students in her seventh grade class
made inappropriate comments to her. (Jeske Dep. 43:14-44:1.)

Dass’s Seventh Grade Performance

Dass returned to Casals and took over Yastigenth-grade class at some point between
November 6 and November 14, 200@®n November 16, assistarincipal Bennie Bonaminio
observed Dass’s classroom aeth different points throughout the day, each time at Jeske’s
request. (Bonaminio Dep. 73:6-75:20.) Jdskeself observed Dass’s classroom on November
29, 2006, also entering the room on three different occasions during the day. (Jeske Dep.
225:20-226:12.) Jeske explained that these evaluat@rme to inform teachers of areas in need
of improvement. (Jeske Dep. 226:13-227:24.) Gowytto Jeske’s testiomy, Dass contends that
these evaluations were performed to humiliate and retaliate against her, and to create a paper tralil
so that Jeske could force her out of her teagpsition. (PSOF {1 15-1F71.’s Resp. to DSOF
1 43.). In support of this contention, Dass pointsthat no other teachers have been observed

after such a short ped of time in the classroom. While Bonaminio observed Dass just days

8 Dass supports this proposition by citing, in part, to a page of Yost's deposition that is missing from her submission
(page 30). Although the transcript is not entirely clear, Yost seems to testify that she was trained in Reading First in
2006. (Yost Dep. 29). There is no more precise information on when Ya#tiadroccurred. The Court notes

that all even-numbered pages of Yost's deposition transcript are missing.

° Dass testified that she returned to Casals on Novehtber 14, while Jeske testified that Dass returned on

November 6. (Dass Dep. 192:10-13; Jeske Dep. 215:3-5.)
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after she began teaching seventh grade, f@éner observed any othteachers during their

first two weeks in the classroom. (Bonaminio Dep. 57:19-22.) For her part, Jeske observed
Yost's seventh grade classroom for the firsie on October 27, 2006 after Yost began teaching
seventh grade in September. (Yost Depl2a3t5:3; PSOF- Ex. Z, Yost Reviews, CPS01366-
01367, 01370.) Dass also claims that, during hegrebtion, Jeske alloweddlstudents to peer

over her shoulder and view her written criticisms of Dass, thereby undermining Dass’s authority.
(Dass Dep. 202:11-209:9).

During their observations, both Bonamiind Jeske noted that Dass suffered from
significant weaknesses in her classroom managemisoipline, and instetion. (DSOF { 44.)
Bonaminio’s first evaluation, at 10:04 a.an November 16, 2006, noted that Dass lacked
control of the classroom, security had already luedlied twice before his arrival, students were
walking around and using inappropriate languagey few students were actively working on an
assignment, and they seemedbitk direction or purposeld at § 49.) Notes from
Bonaminio’s two visits later that day recerdisimilar examples of Dass’s poor classroom
management.|d. at 1 51-52.) According to Bonaminio, 3 inability to establish a clear-cut
direction or rapport with students created a classroom envirdarwnene very little teaching
could take place.Id. at  55.) In his opinion, Dass’s faiéuto provide structure in her
classroom caused her students to misbehdde. Dass admits that Bonaminio’s observations
accurately reflect what occed in her classroom.d at § 56.)

Dass testified that, when Jes#irrived to observe her performance in November 2006,
her classroom floor was littered with books becawesestudents had been throwing them at each
other earlier that morning. (DSOF § 75.xcArding to Dass, the classroom was in mayhem

when Jeske walked in; some students werenayith their MP3 players while others were
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sitting in groups, and none were responding to Dass’s efforts to direct them back to their
assigned seatsld() On November 29, 2006, Jeske visited Dass’s classroom on three separate
occasions and completed an evaluation forrmking 28 checks in the “weakness” column and
just four in the “strength” column. (DSOF-@&, Classroom Teacher Visitation Form.) In the
written portion of the form, Jeske noted thédwing: Dass offered no struction, explanation,
or assistance to the students; most students @fétask; during one class, only two students
were doing the assigned work;ate point, six kids were wdering around the classroom at
will; and kids were frequently being sent out of the classroom for band aids and tissues. (DSOF
1 58.) Jeske and Dass met to discuss the November 29 observation on December Id.2006. (
1 59.) During their meeting, Dass refused to stgacknowledge receipt of her evaluation form
because she believed Jeske treated her uniigidlowing her students to view her written
criticisms. (Dass Dep. 204:17-210:1Dpss testified that thisteraction with Jeske caused her
emotional distress.

In addition to Jeske and Bonaminio, Mackimd Candelario obsem¢hat Dass struggled
to manage her seventh-grade classroom. Mawko had also worked with Dass when she
taught fifth grade, set up a classroom librarpass’s seventh-graadtass and visited Dass’s
class approximately once a week to model ¢ffedeaching strategiesDSOF { 45.) During
her visits, Mackin noticed that Dass had maiseipline and classroom-management problems
than other seventh-grade teachetd.) (For example, she observed Dass’s students out of their
seats, throwing things at eacther, and off-task.ld.) Mackin told Jeske she believed that Dass
was a weak teacherld(at § 46.) Additionally, Candelarioept an inordinate amount of his

time stemming disciplinary problenwith both Dass’s fifth anseventh-grade studentdd.(at

-12 -



47.) While other seventh-grade teachensggited with discipline, Candelario had more
problems with Dass than other teachetd.) (

Dass admits that, while she served as a seventh-grade teacher, her classroom was out of
control, as her students did not pay r@iten to her and were disruptiveld(at  60.) She admits
that she experienced difficulty managiher classroom every single dayd.X On two or three
occasions during the 2006-07 school year, Dassttethto Jeske that she could not handle her
duties as a seventh-grade teachét. at § 61.) Dass believes thataddition to placing her in a
seventh-grade class that she kiveag disruptive, Jeske set her ugdib by depriving her of an
overhead projector and failing to offer assistawith students who misbehaved. (PSOF |1 8-9,
11-13.)°

Dass’s Medical Leave

At Dass’s request, the Board granted hediced leave from December 4, 2006 until June
18, 2007. (DSOF { 63.) Dass began her metiease on December 4, 2006 and did not return
to Casals for the remainder of the school yelt.) (While Dass was on medical leave, in late
March or early February, Jaskecommended to the Board that Dass be non-renewed for the
2007-08 school year.ld. at § 64.) Jeske testified that shade this decision during the limited
timeframe that the CBA provides foon-renewing probationary teacherfd. at § 65.) The
reasons Jeske gave for non-renewing Dasghaghe selected from a computer program
dropdown list, included lack of subject matter prigihcy and failure to improve in setting and
maintaining standards for student condudd.; Pl.’s Resp. to DSOF § 66.) Jeske also non-
renewed Yost (even though she believed thatt Yias very knowledgeable and showed great

improvement) because she anticipatesing another third-grade positiond.(at I 64.) In April

10 Although Dass claims that “the overhead projector was a key tool in maintaining some &iddraf [her]
classroom” (PSOF 1 9), Dass testified that her fifth-grade students misbehaved when she usedaarposjetter
(Dass Dep. 128:3-10).
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2007, Dass received a notice from the Board statii difter her return fra medical leave, her
employment would terminate on August 24, 200d. 4t  66.) Board rules and policies allow
for the non-renewal of probationatgachers on medical leavelasg as reasons for non-renewal
are not related to the teachers’ medical lealet) Dass believes that, contrary to these rules
and policies, the Board took her leaor disability into account when deciding to non-renew her.
(Dass Dep. 253:5-20.) As evidensupporting this claim, Dasslies on the timing of her
termination and the fact that Jeske was copirethe January 7, 2007 letter from the Board’s
Employee Health Services department, whidtmnawledged Dass’s request for Personal lliness
leave and granted her leave of absen@l.’s Resp. to DSOF | 68.)
LEGAL STANDARD

Summary judgment is approgte if “the pleadings, the discovery and disclosure
materials on file, and any affidis show that there is no genuine issue as to any material fact
and that the movant is entitledjt@lgment as a matter of lawFed. R. Civ. P. 56(c). A genuine
issue of material fact exists if “the evidencsugh that a reasonable jurguld return a verdict
for the nonmoving party.’Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986). The party
seeking summary judgment bears the burdentabkshing that no genuine issue of material
fact exists.Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). If the movant meets this burden,
the non-movant must set forth specific fa@sscintilla of evigence” is insufficient)
demonstrating that there is a genuisgue for trial. Fed. R. Civ. P. 56(@&nderson477 U.S. at
252.

When reviewing a motion for summary judgmehg court must view the facts in the
light most favorable to the nonmoving party andvdiall reasonable infemees in that party’s

favor. See Schuster v. Lucent Tech., 1827 F.3d 569, 573 (7th Cir. 2003). At summary
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judgment, the “court’s role is n&d evaluate the weight of theidence, to judge the credibility
of witnesses, or to determine the truth of thetemabut instead to determine whether there is a
genuine issue of triable factNat'l Athletic Sportswear, In v. Westfield Ins. C0528 F.3d 508,
512 (7th Cir. 2008).

ANALYSIS

. Discrimination Under Title VIl and 42 U.S.C. § 1981"

Under Title VII of the CiY Rights Act of 1964, it is ulawful for an employer to
discriminate against an employee “with reggedis compensation, terms, conditions, or
privileges of employment, because of suathividual’s race, color, religion, sex, or national
origin.” 42 U.S.C. § 2000e-2(a)(1). A phiff can support a clairfor discrimination under
Title VII either by presenting evidence of discrimination (the “direct method” of proof), or by
employing the burden-shifting approach set fortMgDonnell Douglas Corp. v. Gregall
U.S. 792 (1973) (the “indirect method"parchak v. City of Chicago Bd. of Edu880 F.3d
622, 630 (7th Cir. 2009).

Whether a plaintiff proceeds by the direciratirect method, she must demonstrate that
she has suffered a “materially adverse employment actithddes v. lll. Dept. of TransB59
F.3d 498, 504 (7th Cir. 2004). Dass proceeds upaottr methods, but before turning to either, it
is useful to define the materially advessaployment action(s) at issue in this case.
Undoubtedly, Dass’s non-renewalthé end of the 2006-07 schookyeonstitutes a material
adverse employment action. Dass arguesidiaassignment to teach seventh grade was

materially adverse as well. The Court disagrees.

" The Court will address Dass'’s claims for discrimioatinder Title VIl and § 1981 together because their
methods of proof and elements are “essentially identiddtGowan v. Deere & Cp581 F.3d 575, 579 (7th Cir.
2009) (citation and internal quotation marks omitted).
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A materially adverse employment actiorfnsore than a mere inconvenience or an
alteration of job responsibilities.Oest v. lll. Dep’t of Corr.240 F.3d 605, 612 (7th Cir. 2001)
(citation and quotation marks omitted). Notingttinot everything that makes an employee
unhappy is an actionable adverse action,” theeh Circuit has rexgnized three general
categories of materially adverse employment actions:

(1) cases in which the employee's compensatiomge benefits, oother financial terms

of employment are diminished, includingrtenation; (2) cases in which a nominally

lateral transfer with no change in fingderms significantlyeduces the employee's

career prospects by preventing her from using her skills and experience, so that the skills

are likely to atrophy and herreeer is likely to be stunteénd (3) cases in which the
employee is not moved to a different job or the skill requirements of her present job

altered, but the conditions in which she waoaks changed in a way that subjects her to a

humiliating, degrading, unsafe, unhealthfulptiierwise significantly negative alteration

in her workplace environment.
Nagle v. Village of Calumet Park54 F.3d 1106, 1116 (7th Cir. 200®)ternal citations and
guotation marks omitted).

Defendants contend that, undercero v. Nettle Creek Sch. Carp66 F.3d 720, 728-30
(7th Cir. 2009), Dass’s reassignment to teacteisth grade was not materially adverse. In
Lucerg the plaintiff argued that lheeassignment from twelfth weventh-grade English class
was materially adverse because seventh grddesgrestigious than twelfth. The Seventh
Circuit rejected her argument and held that “[w]hile Lucero may subjectively believe that
teaching High School students is more predtigithan teaching Junior High students, her
personal preference is not sufficiéatestablish an adverse actiond. at 730. After reaching
this conclusion, the court went on to caution agiallowing federal employment law to become

“a mechanism for enforcing employee preferences rather than remedying materially adverse

treatment.” Id.
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As Dass properly points outuceroinvolved a different set dacts. While Lucero was
reassigned from twelfth to sevargrade English, which she hptkviously taught successfully,
Dass was apparently reassigned to teach segeadie under less-than-ideatcumstances. By
November, she was already the third teachastume responsibility for her seventh-grade
classroom, and Yost, who was there beforre lmed had difficulty managing the class.
Traditionally a third-grade teacher, Dass suggtsit her temperamewas better suited to
teaching younger students. Nonetheless, Dass canoik the fact that she was certified to
teach seventh grade as well as third. In, fauinediately before she was assigned to teach
seventh grade, Dass had taught fifth grade usidalar circumstances; as with the seventh
grade, Dass admittedly struggled to manage Rbrdrade class. Dass does not claim that her
assignment to the fifth grade was an adversployment action. Despite the distinctions
betweerLuceroand the instant facts, Dass cannot estaliat her assignment to teach seventh
grade constituted a materially adverse employraetion. Ultimately, she was certified to teach
seventh grade, Jeske had thecdktion to place hehere, and, most significantly, she cannot
demonstrate that her difficultfin-grade class was so differdrm her difficult seventh-grade
class that her reassignmeoihstituted a materiallydaerse employment action.

Having established that the only materiallyece employment action at issue is Dass’s
termination in the spring &f007, the Court proceeds to armdyher claims for discrimination
under the direct and indirect methods. Urtllerdirect method, a plaiff may prevail at
summary judgment by presenting evidence fwanich a jury could find that discrimination
motivated the adverse emptognt action at issueSee Jones v. City of Springfield,, 1854 F.3d
669, 671 (7th Cir. 2009). Despite the name, “direethod,” a plaintiff proceeding under this

method may present either direct or circuangal evidence that aamployer acted based on

-17 -



discriminatory animusSee Nagle554 F.3d at 1114Atanus v. Perry520 F.3d 662, 671 (7th
Cir. 2008). Direct evidence “will prove thentaular fact in queson without reliance upon
inference or presumption” and usually requimedecisionmaker’s admission of discriminatory
animus. Nagle 554 F.3d at 1114 (quotirgudin v. Lincoln Land Cmty. Cqlk20 F.3d 712, 720
(7th Cir. 1998)) (internal quotation marks itted). Because such admissions are isee,
Nagle 554 F.3d at 1114, a plaintiff may also peed under the direct method by offering
circumstantial evidence that “suggests discrimamathrough a longer chaiof inferences.”
Atanus 520 F.3d at 671 (quotingux v. Baxter Healthcare Corpd67 F.3d 1049, 1053 (7th Cir.
2006)) (internal quotation marks omitted). Teseed under this approach, the plaintiff must
“construct[] a ‘convincing mosaic’ of circumsti#ad evidence that ‘allows a jury to infer
intentional discriminatiomy the decision-maker.”"Rhodes359 F.3d at 504 (quotinyoupe v.
May Dep’'t Stores Cp20 F.3d 734, 737 (7th Cir. 1994)). At bottom, regardless of whether the
plaintiff presents direct aircumstantial evidence, the ditamethod of proof focuses on
“whether the evidence ‘pointsrdctly’ to a discriminatory @son for the employer’s action.”
Atanus 520 F.3d at 672 (quotirgylvester v. SOS Children’s Vills. lll., Ind53 F.3d 900, 902-
03 (7th Cir. 2006)).

Dass contends that Jeske’s alleged suggettiat she start loakg for another job “on
the North side where most of the Indian kids go” is direct evidence that she was terminated
because of her national origin. Such a remark can raise an inference of discrimination if it was
“(1) made by the decision maker, (2) around theetof the decision, and)(8 reference to the
adverse employment actionPetts v. Rockledge Furniture LL.634 F.3d 715, 721 (7th Cir.
2008) (internal citation and quotation marksitbed). Although Dass was first non-renewed

shortly after Jeske’s alleged comment in May&00is undisputed that Jeske was not involved
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in the 2006 decision to non-renew Dass. Howeass claims that Jeske’s alleged remark is
direct evidence that Jeske non-renewed Dash&2007-08 school year dause of her national
origin. Despite the ten-month span between Jeske’s alleged comment and her decision to non-
renew Dass (which occurred inda=ebruary or early March 200 Dass claims that Jeske was
on a mission to force Dass out of her job th@Mhime. Dass notes that, when she was
erroneously non-renewed at ted of the 2005-06 school yearske sent numerous e-mails to
HR in an effort to prevent Dass from returningasals. Dass believes that a line in one of
these e-mails corroborates Jeske’s discritoiyaintent; in an e-mail communicating her
preference that Dass not returnCasals, Jeske wrote “I nee&panish bilingual teacher before
my audit on Nov. 1. Dass is flueint4 Indian languages ancwid probably help a school with
an Indian population meet itslibigual audit.” (PSOF- Ex. X &EPS27.) Dass reads this e-mail
in conjunction with Jeske’s atbed May 2006 comment as direcopf that Jeske terminated her
because she is Indian. Dass argues that Jasikelsminatory intent is further evidenced by
Jeske’s decision to place Dass in a disruptivergbvgrade class that would ensure her failure.
Although the Court sympathizes with the challenges Dass faced, the evidence she
presents is not the type that “points directly’a discriminatory reason for her terminaticdee
Atanus 520 F.3d at 672. With the exception afkkss alleged comment in May 2006, Dass’s
evidence could easily support a conclusion shatwas fired because of her inadequate
performance; it does not prodescrimination “without reliance upanference or presumption.”
See Nagleh54 F.3d at 1114. Certainly, Jeske’s allegeggestion that Dass look for another job
“on the North side where most of the Indian kg8 is blatantly discriminatory. However, it is
not direct evidence that Dass was terminatedhrtenths later because she is Indian. Jeske’s

alleged comment does not refer to Dass’srutarmination, and it was not made “around the
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time of the decision” to non-renew he®ee Petts534 F.3d at 721. Even where an employer
makes a clearly discriminatory comment, “[@hg time period between a remark and an adverse
employment action can defeat the inferenca chusal nexus between the remark and decision
to discharge.”Oest 240 F.3d at 611 (internal citati and quotation marks omittedphis is
especially so where Dass does not allege tlskeJ@r anyone else) made any other comparable
comments during the ten months before shetermsinated. Moreover, the suggestion of a
causal relationship between Jeske’s alleged rearatkDass’s non-renewal is further weakened
by Dass’s admitted struggles in the classralumng the intervening period. Although Dass
blames her difficulty with the seventh gradeasodoomed placement, Dass concedes that she also
had great difficulty managing her fifth-grade dadass’s struggles raise the possibility (and
perhaps probability) that she was terminagimaply because of her poor performance.
Ultimately, despite its offensiveness, Jeskaleged comment (considered alone or in
conjunction with Dass’s other ewdce) does not prove that Dasswerminated because of her
national origin “withodi reliance upon inference or presumptiosée Naglgs54 F.3d at 1114.
Because Dass cannot prevail under the direthaae the Court turns to the indirect method.
Under the indirect method, plaintiff establishes prima faciecase of discrimination by
demonstrating that: “(1) she is a membea girotected class, (2) her job performance was
meeting her employer’s legitimate expectatid$,she was subject to a materially adverse
employment action, and (4) the employer treaiedlarly situated employees outside the
protected class more favorablyWinsley v. Cook Count$63 F.3d 598, 604 (7th Cir. 2009). If
Dass can make out a prima facie case, the buweroduction shifts t®efendants to offer a
“permissible, nondiscriminatory reason” for her terminatittcGowan v. Deere & Cp581

F.3d 575, 579 (7th Cir. 2009). If Defendants casalahe burden shiftsack to Dass to show
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that Defendants’ stated reason is “meielyretext for discrimination, i.e., a lield.
Notwithstanding these shifting burdens, Dass bearsiitimate burden of persuading the trier of
fact that Defendants intentionally discriminateaiagt her on the basis of her national origin.
Id.

Dass cannot prevail under the iredit method because she hakethto establish that she
was meeting legitimate employmesxpectations. It is importati note that the analysis here
focuses on Dass’s performance at the time of her termingfiea.Peele v. Country Mut. Ins.

Co, 288 F.3d 319, 328 (7th Cir. 2002). Accordindbass’s evidence that she taught third grade
effectively from 2002-2005 is unhelpftfl. With respect to her performance during the time
leading up to her termination, Dassncedes that she struggled greatly while teaching fifth grade
during the 2005-06 school yea@nd while teaching sevenginade during the 2006-07 school

year. Indeed, Dass testified that as soon atushed her back to thedass or took a momentary
pause, her fifth-graders began misbehavinghbgwing paper balls aach other or fighting,

some of her some of her students used rubber harstt®ot crayons at each other, and they also
engaged in other forms of misbehavior, the spEcdf which Dass does not recall. Setting aside
Jeske’s reviews of Dass’s pernfimaince, other CPS employees (to whom Dass does not attribute
discriminatory animus) rated her performance pooilhe school’s lead literacy teacher, Renee
Mackin, testified that she obsexd Dass’s struggles with botter fifth and seventh-grade
classrooms. While Dass was teaching fifth gradparticular, Mackin spent a disproportionate
amount of her time in Dass’s classroom (upwafdéve hours per week while she was spending

only one hour per week in each of the otbgrclassrooms for which stwas responsible).

2 Even if it was relevant, the evidence that Dass taught third grade effectively is mixed. On the one hand, her then-
principal, Aleen Donaldson, rated her “excellent” on her year-end evaluations for 2002-03, 2003-04, @fl 2004

On the other hand, Donaldson testified that, although a strong teacher, Dass was nawgid&siplinarian.

Additionally, Donaldson non-renewed Dass at the conclusion of the 2004-05 school year.
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During the time she spent in Dass’s fifth-gratlessroom, Mackin noticed that Dass seriously
struggled with classroom management andusised her concerns about Dass’s performance
with Jeske. Additionally, Jose @aelario, a school security officdestified that he spent an
inordinate amount of time stemming disciplinary problems with both Dass’s fifth and seventh-
grade students. When Dass taught fifth grémteexample, she would call Candelario at least
three times per week for help dealing withhfis, tables and objedteing thrown, abusive
language directed toward hendastudents walking out of class. Dass cannot establish that she
met her employer’s legitimate employment expéatetin the years preceding her termination,
either when she taught fifth or seventhdg. Although she blames her seventh-grade
performance on an inappropriate placement aatlesiging conditions, she offers no excuse for
her admittedly deficient fifth-grade performance. Because Dass fails to establish that she met
her employer’s legitimate expectations attih@ee of her termination, she cannot prevail under
the indirect method® Her claims for discrimination und@itle VIl and § 1981 therefore fail.

I. Retaliation Under Title VII

Dass next claims that Defendants CPS and the Board retaliated against her for grieving
her erroneous classificationdresulting non-renewal at thenclusion of the 2005-06 school
year. This claim falls short agell. As with other discriminatin claims, a plaintiff can establish
aprima faciecase of retaliation thugh either the direct or indirect methofintonetti v. Abbott
Labs, 563 F.3d 587, 592 (7th Cir. 2009). To survive summary judgment under the direct

method, Dass must present sufficient evidence from which the jury could infer a “causal link”

13 Although the Court need not cadier the other elements of Dasptéma faciecase, it bears noting that Dass
cannot establish that similarly situateoh-Indian employees were treated differently than she was. Although

she claims that Jeske treated Yost (Caucasian and ofdamerigin) more favorably than her, Yost was first
assigned to the same seventh-grade classroom that Dass considered a set-up for failure. Significeleths ofgar
the fact that Yost was reassignedte third-grade class that Dass would have preferred, like Dass, Yost was also
non-renewed at the end of the 2006-07 school year.
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between her grievanteand her terminationld. at 593. Under the ingict method, Dass must
show that “she engaged irasttorily protected activity, pesfmed her job to her employer’s
legitimate expectations, suffered an adverspleyment action, and was treated less favorably
than similarly situated employees who diot engage in thadrotected activity.”Everroad v.
Scott Truck Sys., In604 F.3d 471, 481 (7th Cir. 2010).

It is unclear whether Dass proceeds underdilect or indirectnethod. In any event,
Dass argues that “Jeske’s attempts to negass’s grievance victgrand prevent her from
returning to Casals, memorialized in fourtesmnails to six diffeent Board employees over
thirteen days, are evidence of Jeskretaliatory intent that mube considered by the jury.”
(Dkt. 39- Dass’s Br. in Opp. to Summ. J. at 8ass’s retaliation claim fails for many of the
same reasons that her discrimination claimsdailBass presents no direct evidence that she was
terminated in retaliation for filing a grievanagain, there is plenty of evidence that Jeske
terminated Dass on account of her poor perfonaarAs with her discrimination claims, Dass
cannot prevail under the indirect method eithecause she cannot establish that she was
meeting legitimate employment expectations. Accordingly, her retaliation claim mdst fail.

II. Disability Discrimination

Dass next argues that she was terminateduseaaf her disability in violation of the
Americans with Disabilities Act (“ADA”). Uder the ADA, an employer may not discriminate
“against a qualified individual wh a disability because ofé¢h| disability.” 42 U.S.C. §

12112(a)Lloyd v. Swifty Transp., Inc552 F.3d 594, 601 (7th Cir. 2009). Dass may establish a

 The parties agree that Dass’s grievance constitutesecotactivity for the purposes of her Title VI retaliation
claim.

15 Dass also argues that Defendants retaliated against her by placing her in a seventh-grade classroom that would
ensure her failure. As discussed above, Dass’s assigrimteach seventh grade is not a materially adverse
employment action. Therefore, the Court’s analysiBaxs'’s retaliation claim is limited to whether Defendants
retaliated against her by terminating her employment.

-23 -



claim for ADA discrimination under eithehe direct or indirect methoduie v.
Quad/Graphics, In¢.366 F.3d 496, 503 (7th Cir. 2004). Under the direct method, which is akin
to the direct method associatedh Title VII discrimination clams, Dass must present direct or
circumstantial evidence that she wasni@ated because of her disabilitil. Under the indirect
method, Dass must establisprama faciecase by demonstrating that: (1) she is disabled under
the ADA; (2) she was meeting her employdegitimate employmentgectations; (3) she
suffered an adverse employment action; and (Milaily situated employes without disabilities
were treated more favorablyloyd, 552 F.3d at 601.

Dass claims that her doctor placed her on bstimeesponse to chgsains, dizziness,
and left arm pain, which substantially limited laility to work. The only accommodation that
Dass requested, medical leave from Decemb&006 until June 18, 2007, was granted by the
Board. However, she claims that Defendant& teer disability and leave into account when
deciding to terminate her. Dass believes thateability discrimination claim should survive
summary judgment on the basis of two piecesvidence: (1) Given that she went on leave on
December 4, and Jeske non-renewed her in eitteeF&bruary or early March, a reasonable jury
could infer from the “suspect timing” that shessarminated because of her disability; and (2)
Jeske knew about her disability because shecoyied on the Board’s letter approving Dass’s
medical leave. The second piece of evidence crtdaes not qualify as direct evidence that
Dass was terminated because of her disabl§th respect to the first piece of evidence,
suspicious timing alone does not normally createssure of material fact as to causation unless
“the adverse action followed on the heelshef employer’s discovery of the employee’s
disability.” Buie 366 F.3d at 506-07. The timing was not so immediate here, and moreover,

Dass ignores the fact that pripals are afforded a limited mdow within which they may non-
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renew teachers for the following school year.s®does not dispute the fact that Jeske operated
within this window to non-rerne her along with the otheron-renewed for the 2007-08 school
year. Dass has not presenteddievidence that she was termetbecause of her disability,

nor can she prevail under the iretit method because she cargsitiblish that she was meeting

legitimate employment expectationscadrdingly, Dass’s ADA claim fails.

CONCLUSION
For the reasons stated above, Defendants’ motion for summary judgment is GRANTED

as to Counts I-1V.

Enter:
/s/DavidH. Coar

David H. Coar
UnitedStateistrict Judge

Dated: November 12, 2010
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