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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

TIMOTHY GREENE,etal. )
) CaséNo.: 08-cv-6165
Raintiffs, )
) Judg&robertM. Dow, Jr.
)
v. )
)
CCDN,LLC, etal. )
)
Defendants. )

MEMORANDUM OPINION AND ORDER

Plaintiffs Timothy and Christine Greene (“Plaintiffs”) filed the instant lawsuit to assert
violations of the federal Credit Rep&rganizations Act, 15 U.S.C. 88 16&Bseq, (“CROA"),
and the lllinois Credit Service Ongaations Act, 815 ILCS 88 605/ét seq, (“ICSOA").
Before the Court is Plaintiffs’ motion for summary judgment [97]. For the reasons stated below,
Plaintiffs’ motion is granted ipart and denied in part.
l. Background

The procedural history of this lawsuis perplexing. Plaintiffs’ second amended
complaint [71] named a bevy of Defendantsd in total. On March 14, 2011, Plaintiffs
voluntarily dismissed 15 Defendargarsuant to Federal Rule @ivil Procedure 41(a)(1)(A)(i)
[102], leaving the following fouDefendants in the case: CCDIN,C (“CCDN"), R.K. Lock &
Associates (“RKLA"), Robert K. Lock, Jr., Bs(“Lock”); and Philip M. Manger (“Manger.
The Court will refer to CCDN, RKLA, Loclkand Manger collectively as “Defendants.”

There is no evidence on theattet sheet that any of tligefendants was properly served

! Plaintiffs’ notice of voluntary dismissal alstismissed Defendant Credit Collections Reconciliation
Network. Credit Collections Reconciliation Netk was named as a Defendant in the amended
complaint [34], but not the second amended complaint [71].
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with the second amended compld&nNone of the Defendants hakeél an answer to the second
amended complaint. However, the docket shefitcts that Defendants—through their counsel
(now Defendant Lock)—have actively litigatedisthmatter since Plaintiffs filed their second
amended complaint on February 22, 2010 (foaneple, Defendants responded to Plaintiffs’
motion for summary judgment). For this reasins clear that Defendants are aware of the
second amended complaint and have waived any defense they might have had based on defective
service* SeeRelational, LLC v. Hodge$27 F.3d 668, 672 n.4 (7th Cir. 2010) (“defenses based
on a lack of personal jurisdiction, such &gally defective service may be waived”).
Furthermore, the fact that Defendants have ied tiheir answer to the operative complaint does
not preclude the Court from considering the instant summiaignjent motion. Federal Rule of
Civil Procedure 56(b) provides thfu]nless a different time iset by local rule or the court
orders otherwise, a party malefa motion for summary judgmeat any timeuntil 30 days after
the close of all discovery.”(emphasis added). While it is unusual, a motion for summary
judgment may be made and rulepon before an answer is filédSeeln re KJK Const. Co.,
Inc., 414 B.R. 416, 426-27 (Bankr. N.D. Ill. 2009).

The Court takes the facts relevant to thisposition of the instant motion from the
parties’ Local Rule (“L.R.”) 56.1 statements(See [97-1; 98-1]). L.R. 56.1 requires that

statements of facts contain allégas of material facand that factual allegations be supported

2 Such proof may consist of a waiver form signed by each Defendant or Defendant’s counsel or an
affidavit of proof of service. See F.R.C.P. 4(d), (1)(1).

% Defendants have not raised any issue concerningtkef service of the second amended complaint.

* The 2010 revisions to the Federal Rules of Civil Procedure superseded the timing provisions in the
former subdivisions (a) and (c) of F.R.C.P. 5&8he committee comments to the 2010 amendments
provide that the revised rule now “allows a motion for summary judgment to be filed at the
commencement of an action,” however the commaerite that “in many cases the motion will be
premature until the nonmovant has had time to file a responsive pleading or other pretrial proceedings
have been had.”



by admissible record evidence. See L.R. 5Bldlec v. Sanford191 F.R.D. 581, 583-85 (N.D.
lIl. 2000). It is the function of the Court, withr without a motion to stke, to review carefully
statements of material factachto eliminate from considerati any argument, conclusions, and
assertions that are supported by the documented evidenceeabrd offered in support of the
statement. See,g, Sullivan v. Henry SmiBlumbing & Heating Co., Inc2006 WL 980740, at
*2 n.2 (N.D. Ill. Apr. 10, 2006)Tibbetts v. RadioShack Cor2004 WL 2203418, at *16 (N.D.
lll. Sept. 29, 2004)Rosado v. Taylor324 F. Supp. 2d 917, 920 n(NI.D. Ind. 2004). The
Court’s scrutiny of material statements of faepplies equally to éhparty seeking summary
judgment and the party opposing it.

Where a party has offered a legal conclustmna statement of fact without offering
proper evidentiary support, the Court wilbt consider that statement. Segj, Maleg 191
F.R.D. at 583. Additionally, where a party imprdpedenies a statement of fact by failing to
provide adequate or proper record support fordnaal, the Court deems that statement of fact
to be admitted. See L.R. 56.1(a), 56.1(b)(3)(B); see Wlatec 191 F.R.D. at 584. The
requirements for a response under Local Rule 56.1natesatisfied by evasive denials that do
not fairly meet the substance thie material facts assertedBordelon v. Chicago Sch. Reform
Bd. of Trs, 233 F.3d 524, 528 (7th Cir. 2000)n addition, the Coundisregards any additional
statements of fact containedarparty’s response bfibut not in its L.R56.1(b)(3)(B) statement
of additional facts. See,g, Malec 191 F.R.D. at 584 (citinflidwest Imports, Ltd. v. Coval
71 F.3d 1311, 1317 (7th Cir. 1995)). Similarlyet@ourt disregards a denial that, although
supported by admissible record evidence, does thare negate its opponent’s fact statement—
that is, it is improper for a party to smugglemnfacts into its response to a party’s L.R. 56.1

statement of fact. See,g, Ciomber v. Cooperative Plus, Indc27 F.3d 635, 643 (7th Cir.



2008). The Seventh Circuit repeatedly has confirthat a district court has broad discretion to
require strict compliance with L.R. 56.1. Seeg, Koszola v. Bd. of Educ. of the City of
Chicagq 385 F.3d 1104, 1109 (7th Cir. 200Qurran v. Kwon 153 F.3d 481, 486 (7th Cir.
1998) (citingMidwest Imports, Ltd.71 F.3d at 1317 (collecting cases)).

Plaintiffs’ statement of facts [97-1] cabhs 24 separate paragraphs. Defendants’
response [98-1] does not respond “to each numleeyraph in the moving party’s statement,”
L.R. 56.1(b)(3)(B), but instead discusses only geaphs 2, 3, and 13 of &htiffs’ statement.
Accordingly, to the extent that the other of treragraphs in Plaintiffstatement are properly
supported by record evidence, they are adnitté.R. 56.1(b)(3)(C). Defendants’ statement
[98-1] also contains its own lFaragraph statement of fact®laintiffs have not responded to
Defendants’ statement of facts. Accordinglythe extent that each of the facts in Defendants’
statement of facts is propersupported by record ewddce and not controverted by a fact in
Plaintiffs’ statement, it is admitted. L.R. 56.1(8he Court has identiftea number of instances
where the facts asserted in the parties’ statements of facts apeopetly supported by the
record evidence identifietl. The parties’ lax compliance with L.R. 56.1 made the Court’s
consideration of the instant maoti difficult. The parties are reingly encouraged to carefully
review L.R. 56.1 and Judge Castillo’s opiniorMalec v. Sanforgbrior to filing or responding to
another motion for summary judgment in this district.

Defendants Lock and Manger are the corders and owners of CCDN, which does

® In addition, Plaintiffs voluntarily dismissed the D&fendants identified above long after they filed their
L.R. 56.1 statement. Accordingly, certain factghrir L.R. 56.1 statement pertain to individuals and
entities who are no longer Defendants in this mattenthBy numerous paragras in Plaintiffs’ L.R.
56.1 statement attempt to attribute certain statementicts to all 19 former “Defendants” in the
collective; however the portions of the record that are intended to substiémtis¢efacts often do not
have anything to do with the current four Defendants. (&gePl. SOF [97-1] at  10). The Court has
disregarded these facts.



business as the “Credit Collection Defense Nekw/ CCDN is exclusively managed by Lock
and Mangef. RKLA is a sole proprietorship aved entirely by Lock under which Lock
practices law.

Plaintiffs and their two sons reside in Spring Valley, lllinois. Chrisimemployed as a
nurse and Timothy is employed as a policeceffi In early 2006, Plaintiffs had more than
$50,000 in credit card and school loan debt.hédigh Plaintiffs’ debts were current, Plaintiffs
felt that they “had a lot of debt” and Christinesn@ncerned about the fabat they were “only
making the minimum payments.” (Pl. Ex. 12, Gline Dep. at 33-39). Plaintiffs sought out
CCDN'’s help because “CCDN said that they coullgp Imee get out of debt and help me get rid of
it.” (Id. at 38:5-8).

Plaintiffs first learned of CCDN through @&mail or Internet pop-up advertisement that
they received in or around April or May of Z00In response to that communication, Christine
called a representative of CCDN Jahn Charles) who directedrite Manger. Christine called
Manger and asked him questions about the C@bdgram. Manger told Christine that CCDN
helped with credit negotiation, cliedestoration, and that CCDN calhelp fix her credit scores.
(Christine Dep. at 27-28). Mangsaid that CCDN “got the credstuff that was being illegally

put on our credit scores droppetey negotiated that througheih program, that there was a

® In their statement of facts [98-1 at Y 1], Defemdaassert that Lock and RKLA “have no formal duties
within Defendant CCDN * * * [h]Jowever, Lock and RK have accepted referrals of consumer clients
from CCDN [and] have been engaged on occabprCCDN to represent the interests of CCDN in
various legal matters.” As discussed above, the tGmaepts this statement as true, and does not quibble
with the fact that Lock and RKLA have no “formal duties” or titles at CCDN. That said, a review of the
record and of Plaintiffs’ statement of facts showthaut a doubt that Lock is closely engaged in the
management and operation of CCDN. (See PI. Ex. 6, Lock Dep. at 85:8-16). Lock represents himself as
CCDN's “founder” and admits that he is “a Managing Member of CCDN.” Plaintiffs communicated with
Lock a number of times when Lock was acting as a representative of CCDN.

" For ease of reference, the Court will refer to miti§ by their first names when discussing them
individually.



whole program that you went through.’ld.(at 29:10-14). Manger I Christine that CCDN

would “help make my credit score better by hedpiget rid of charges that they were stating
were on my credit wrongly by helping restomgything that was wrong in my credit history.”

(Id. at 32:10-33:1-3). Followinger initial conversation wittManger, Christine and Timothy
spoke with Manger on a number additional occasions in order to better understand the CCDN
program. (Seed. at 44-47; Pl. Ex. 16, Timothy Dep &8-19). During these conversations,
Manger told Plaintiffs that CC® would “negotiate and elimate our credit card debt” and
“repair and rebuild our credit back to originif not better.” (Tmothy Dep at 18:16-18).
Manger told Plaintiffs that CCDMould eliminate their debt wibut them ever having to go to
court, and if a court appearance ever became necessary, then “somebody would be there to
represent us.” (Timothy Dep. at 24:14-21)aiftiffs believed that by signing up for the CCDN
program and by paying CCDN the approxinhat&6,000 that theycharged, CCDN would
eliminate the tens of thousands of dollars of itremrd debt that they had and would restore their
credit. (Timothy Dep. at 32-33).

Following these conversations, Plaintiffs a@bed the required enrollment paperwork
from CCDN. Plaintiffs attach the CCDN DBieReconciliation Pragm Enroliment Manual
(hereinafter, the “Manual”) as axhibit to their motion. Pagenree of the Maral (the first
page following the index) is a letter signed lbyck and Manger, who identify themselves as
“CCDN Founders.” The letter sttt in part: “[w]ebelieve the average consumer, who finds
themselves drowning in debt, deservessecond chance” and concludes by welcoming
consumers to the CCDN program and to ‘$teert of you getting a second chance!”

On page five of the Manual begins tt@CDN Program Overview,ivhich describes the

“three phases” of the “CCDN DeBeconciliation Program.” (PEx. 8 at 5-6). Phase | is the



12-month “Credit Restoration” phasdd.(at 5). According to the Manual:
“Credit Restoration begins as soon as you enter our program and will continue for
12 months thereafter. Our experienceth® majority of negatives will be
removed from a typical customers credpads within the first 4 to 6 months of

this process, but we will continue toatkenge unverified information and monitor
all customers’ reports fdhe full 12 months.”

The Manual explained that customers wersdnd their paperwork to CCDN, who would then
forward it on to another company called the “Fulfillment Center” for processing during this
phase.

Phase Il is the “Reconciliation” phase—Hg purpose of this pka is to create an
administrative record and establish as mudbrimation as possible as to the ownership and
validity of the alleged debt.” I¢. at 5-6). During this phase, CCDN will “send out a series of
proprietary letters at specific times to eithee triginal creditor (OC) or the third party debt
collector (3PDC) in an attempt to have the O@BDC provide validation of the alleged debt.”
“If they are unable to do so, we demand they zmrt our customer’s account and mark it ‘paid
as agreed.” Ifl.). CCDN explains that “[w]hen you stquaying the creditors, they will begin
their collection efforts” in théorm of calls and letters. QN provides a log for customers to
use to record any collection attempts, whichoading to CCDN “typically violate several laws
designed to protect the consumer.” Accordinth®oManual, Phase Il “usually takes from 3 to 8
months.”

Phase Il of the process is the “Feddralvsuit” phase. Dung this phase, CCDN'’s
“paralegals conduct a compliance audit of each account for each custonidr.”at ).
Thereatfter, the paralegals draft a “solid Fed@ainplaint” which they then forward to “one of
our CCDN attorneys for filing irFederal Court.” “The assigdeCCDN attorney handles this
matter from here.”

In the “Summary” section of the CCDN Pragn Overview, CCDN promises that “your



credit scores will dramatically improve and your debt resolved [sid{). ( By following the
instructions provided in the Manual, CCDN “carake this a smooth and successful process and
begin getting you on the road tomdincial freedom.” Plaintiffsteach print-outs of portions of
CCDN'’s website as exhibits to their motion. eTWwebsite repeats many thfe same statements
found in the Manud.

The “CCDN Debt Reconciliation Program Apgdtion” begins on page 8 of the Manual.
Starting on the second page o€ thpplication, the customer @&sked to irtial a number of
statements. (Pl. Ex. 8 at 9). There, the “Clikgtees to [among other things] * * * (1) Use the
CCDN or its affiliates to dispute negative items believed to be unverifiable, inaccurate or
misleading and non-compliant from my credit rgpp* * * (4) Forward all copies of all
correspondence from the Respective Agenciess* *and (6) Give the CCDN the authority to
contact the credit bureaus, creditarsl collection agencies directly.”

Unbeknownst to Plaintiffs (or to anyoneselwho happened to read CCDN’s enrollment
materials or website), CCDN didot actually ever perform any work intended to improve a
consumer’s credit record, credit history,apedit rating. Instead, CCDN would sign customers
up and forward their paperwork apdyments for services related to customers’ credit reports to

CCDN's partners such as the Fulfillment CenBacon Consulting Services, and the Consumer

8 Plaintiffs assert that “[ijn early 2006, Plaintiffésited Defendants’ website and relied upon statement
made on the website in connectiwith choosing to purchase Defendants purported services.” (Pl. SOF
at 1 14). In support of this statement, Plaintiffs cite to three portions otiG&'ssdeposition. The cited
passages establish only that Christine received-arail regarding CCDN in early 2006—not that she
visited Plaintiffs’ website. The Court’s review tife filed materials did not uncover any evidence that
Plaintiffs ever visited CCDN’s website. To thentrary, Timothy testified in his deposition that he
“never did” review a CCDN website. (Timothy Degt 29:8-9). Regardless, as explained below, the
content of the website is relevant in estdbig whether CCDN qualifies as a “Credit Repair
Organization” or a “Credit Service Organization” under the applicable statutes. H8ees v.
Consumerinfo.com, Inc436 F. Supp. 2d 1220, 1231 n.13 (N.D. Ala. 2005) (the CROA does not require
reliance on an entity’s representations in order for it to be considered to be a CRO).



Advocate Foundation, who would then purporgegiérform such services for consumer¢See

Pl. Ex. 11, Manger Dep. at 118-19). Accordingdefendants’ unchallenged statement of facts,

CCDN was not in the credit repair or dedsttlement business; instead CCDN'’s “primary

function is to educate consumers on their taghnder state and federal consumer protection

laws, and to assist in the iddmation and development of thosaichs for referral” to attorneys

in CCDN’s network, who then decide whether to pargwse claims. (Def. $98-1] at | 2).
Immediately upon enrolling at CCDN, Plaintifigid CCDN an up-front initial fee. (See

Pl. SOF at 1 13; see also Tithp Dep at 26:14-15 (“[T]hey gpired the money up-front.”)).

Plaintiffs paid a total 0$1,433.33 in July and August of 20t6.

Immediately upon enrolling in the CCDN pragn, Christine “was advised by CCDN

® According to Defendants, CCDN has referrdignts to other entities such as Beacon Consulting
Services and the Fulfillment Center “for eduomtil materials and supporégarding credit related
issues.” Id. at T 2). In fact, Defendants admit that CCDN “referred a number of consumers, including
Plaintiffs, to the Consumer Advocate Foundation (FCA for the provision of services related to the
management of unsecured consumer debd: &t § 7). According to Defendants, CCDN investigated
CAF and “determined that CAF was incapable ofsdisgj consumers in the maer in which they had
advertised, and that CAF was engaged in fraud.” CCDN'’s customers eventually lost over $75,000 to
CAF's fraud. CCDN reported CAF to the FBidaithe South Carolina Attorney General.

191t is undisputed that CCDN required its customers to pay a fee before receiving any of its services. In
fact, the CCDN purchase agreement that Plaintiéfseived on May 6, 2009 provided for a “down
payment” of $2,800 for the “Credit Restoration andDiavalidation Platinum Package” that Plaintiffs

were purchasing. Further, both Lock and Manger admitted at their depositions that consumers are
required to pay CCDN fees in advance of them performing any services. Defendants seek to create an
issue of fact regarding to whom Plaintiffs paid fee. (See Def. SOF at 14). Plaintiffs made three
payments upon enrolling in the CCDN program and #itach the actual money orders for each payment

as an exhibit to their motion. The first two morayers are dated July 28, 2006 and are made out to
“CCDN/John Charles.” It is undisputed that Charles was then acting as a marketer/agent for CCDN. The
last payment is dated August 3D0B and made out to “Debt to Credit/John Charles.” (See PI. Ex. 20).
Exhibit 21 to Plaintiffs’ motion explains why Plaintiffs did not make out their last payment to CCDN. In

an e-mail to Plaintiffs, Charles directs Plaintiffs to make their check payable to “Debt to Credit’—
Charles’ company. (PIl. Ex. 21). However, thechasse agreement attachedhat e-mail specifies that

the “Agreement is entered into by” Plaintiffs, DeébtCredit Educational Services, Charles, and CCDN.
That Plaintiffs’ final money order did not ha¥@CDN’s name written on it is of no import—it is
undisputed that the entire $1,433.33 down payment was intended for and directed to CCDN. (See PI. Ex.
19, Lock Dep. at 33:6-10) (“Q: Just for the recordewlone of these clients pays a marketer, that money
was supposed to go to CCDN, correct? A: Yes.”).



support to stop making payments to mneditors and my student loaH.” (Christine Dep. at
77:24 — 78:1; 78-79). Predictably)aintiffs soon began receivirtgreatening calls and letters
from creditors and debt collectors both at homd work. Plaintiffs were eventually sued for
their outstanding debts and received no assistan@psentation whatsaavirom Defendants.
Defendants admit that they effectively permfi@d no work on Plaintiffs’ behalf and gave
Plaintiffs no valuable guidanaa advice other than tersely pesmding to some of Plaintiffs’ e-
mails wherein Plaintiffs expressed concerns abwit lack of progress in having their problems
resolved and the frightening letters asadls that they kept receiving. (Seeg.Pl. Exs. 22; 25;
26; 27).

For example, On July 6, 2007, Plaintiffs e#®ad Lock directly. (See PIl. Ex. 15).
Plaintiffs asked why CCDN had not appearedcourt to represent them in their collection
matters after representing that they would. rRiié$ also asked what steps CCDN had taken to
improve their credit. Seml. (“Mr. Lock can you please givas an explartan on how this
program is working for us, because other thilimg paperwork sent to us by CCDN, we don’t
see the intervention from CCDN where it wasplained they would fight for us (credit
restoration and debt negotiatior)).”On July 12, 2007,0ck sent a response e-mail that did not
directly answer Plaintiffs’ questions but instead tBldintiffs that “[tjhefact that the collectors
are calling is good” and to be suwe“[r]lecord the harassing and aluestactics that they use, as
they are civil and criminal violations? Id.

There is no dispute that Plaifd never signed any sort skparate agreement with Lock,

! Christine received this directive from employa¢<CDN customer support. Defendant Lock, RKLA,
and Manger never directly told Christine to stop pgyier valid debts. (Def. SOF [98-1] at § 17).

12 Christine also spoke with Manger on the phone several times throughout the program when she felt
things were not progressing We(Christine Dep. 76:12-13).

10



RKLA, or Manger directly, or obtaed their services directly fany matter. Plaintiffs never
paid any money directly to Lock, RKL, or Manger.
Il. Legal Standard on Summary Judgment

Summary judgment is propewhere “the pleadings,depositions, answers to
interrogatories, and admissions ole fitogether with the affidavitsf any, show that there is no
genuine issue as to any material fact and tinatmoving party is entitteto a judgment as a
matter of law.” Fed. R. Civ. P. 56(c). In detammg whether there is genuine issue of fact,
the Court “must construe the facts and drawedbkonable inferences in the light most favorable
to the nonmoving party.Foley v. City of Lafayett€859 F.3d 925, 928 (7th Cir. 2004).

To avoid summary judgment, the opposing party must go beyond the pleadings and “set
forth specific facts showing thatete is a genuine issue for trialAnderson v. Liberty Lobby,
Inc., 477 U.S. 242, 250 (1986). A genuine issue of nadtéact exists if “he evidence is such
that a reasonable jumgould return a verdict fothe nonmoving party.”ld. at 248. The party
seeking summary judgment has the burden ofbksténg the lack ofany genuine issue of
material fact. Se€elotex Corp. v. Catretd77 U.S. 317, 323 (1986). Summary judgment is
proper against “a party who fails thake a showing sufficient to establish the existence of an
element essential to that party’s case, and onhwthat party will bear # burden of proof at
trial.” 1d. at 322. The non-moving party “must do maéhan simply show that there is some
metaphysical doubt as to the material factdatsushita Elec. Indus.dC, Ltd. v. Zenith Radio
Corp., 475 U.S. 574, 586 (1986). In other words, ‘tmere existence of a stilla of evidence
in support of the [non-movant’s] position will liresufficient; there must be evidence on which

the jury could reasonably find for the [non-movanthhderson477 U.S. at 252.

11



lll.  Analysis

Congress passed the Credit Repair Orgéiniza Act (“CROA”"), 15 U.S.C. 88 1676t
seq.,in 1996 in response to the growing trendevdby “credit repair” companies used abusive
and misleading practices to take advantage bfads seeking to improvéheir credit records.
See 15 U.S.C. § 1679(d®ed’| Trade Comm’n v. Gill265 F.3d 944, 947 (9th Cir. 2001). The
statute was meant “to ensure tpedspective buyers ahe services of credit repair organizations
are provided with the information necessary nake an informed decision regarding the
purchase of such services” and “to protecthblic from unfair or deceptive advertising and
business practices by credit reparganizations.” 15 U.S.C. 8 1679(b)n support of those
purposes, Congress developed a scheme to subijedit repair orgaizations (“CROS”) to
certain requirements in dealing with consumerd & prohibit them from engaging in deceptive
practices injurious to the public. Sek 88 1679b-1679e; see alZimmerman v. Cambridge
Credit Counseling Corp529 F. Supp. 2d 254, 258 (D. Mass. 2008). As described below, the
CROA also prohibits any “person” from makirglse, misleading, or fraudulent statements
about the services offered by a CRO or in connection with theob#it®se servicesld. at 8§
1679b(a)(3)-(4).

Plaintiffs also allege violations of angilar lllinois law—the lllinois Credit Service
Organizations Act, 815 ILCS 88 605¢t seq, (ICSOA”). Like the CROA, the ICSOA was
intended to “provide prospectivansumers of credit servicesmpanies with the information
necessary to make an informeecision regarding the purchase/akedit repair] services and to
protect the public from unfair ateceptive advertising and bosss practices.” 815 ILCS 605/2;
see alsdMlidstate Siding and Window Co., Inc. v. Roget89 N.E.2d 1248, 1254 (Ill. 2003)

(“The Credit Services Act is aimed at remedyprgblems encountered by consumers seeking to

12



improve their credit history or rating, obtain mdesorable terms on cumé debt, or obtain an
extension of credit thrah services provided by credit serviagganizations.”). The ICSOA is
to be “liberally construed to effect the poses thereof.” 815 ILCS 605/16. The CROA does
not preempt similar state laws, such as the ICS&aept to the extent that the applicable state
law and the CROA are inconwsit. 15 U.S.C. § 1679].

Plaintiffs seek to resolve their lawsuitaagst Defendants in orfell swoop, moving for
summary judgment on the following four issues:

(1)  Whether each of the Defendants i&edit repair orgaization” under the
CROA, 15 U.S.C. § 1679a(3), and whetleach of the Defendants is a “credit
service organization” undéne ICSOA, 815 ILCS 605/3(d).

(2)  Whether each of the Defendants sield § 1679b(b) of the CROA and §
605/5(1) of the ICSOA by demanding ande®ing payments from Plaintiffs in
advance of fully performing the service offered.

(3)  Whether each of the Defendant®lated 88 1679b(a)f3& (4) of the
CROA and 8§ 605/5(4) of theCSOA by making false and deceptive statements
about the purported services being offered.

(4)  Whether the Court should awaRlaintiffs a refund of $1,433.33 and
punitive damages of $100,000.

The Court will address eadt these issues in turn.

A. Whether Each Defendant Qualifies As a “Credit Repair Organization” or a
“Credit Service Organization”

The first set of issues presented in Plaintiffs’ motion for summary judgment are
definitional: whether each of the Defendants is a “credit repair organization” (“CRO”) under the
CROA, 15 U.S.C. § 1679a(3), and whether eaththe Defendants is a “credit service
organization” under the ICSOA, 815 ILCS 60%/8( The Court begins with the CROA.

Under the CROA, a “credit repair organization” * * *

(A) means any person who uses any instrumentality of interstate commerce or the
mails to sell, provide, or perform (or represent that such person can or will sell,

13



provide, or perform) any service, intuen for the payment of money or other
valuable consideration, for the express or implied purpose of —

(i) improving any consumer’s credit redgrcredit history, ocredit rating;
or

(if) providing advice or assistande any consumer with regard to any
activity or service described in clause (i);

§ 1679a(3). Section 1679(B) contains three exceptions to thisfinition thatare not relevant
here.

“Case law interpreting the definition of a credit repair organization under the CROA is
scarce.” Plattner v. Edge Solutions, In&22 F. Supp. 2d. 969, 972 (N.DI. 2006); see also
White v. Financial Credit Corp.2001 WL 1665386, at *6 (N.DIll. Dec. 27, 2001) (“Few
reported cases interpret the CROA”). atbaid, Judge Gottschall's decisiorPiattnerprovides
helpful guidance regarding how courts havenstrued the definition of a “credit repair
organization” found in 15 U.S.C. 8§ 1679a(3)(A). Riattner, Judge Gottschall held that the
defendant was not a CRO becaubke defendant never represented that it would improve
customers’ credit. Sad. at 974-75. Instead, the defendanisatie had only provided advice to
customers about strategies or decisitmsdealing with their debts. See. (the statute was
intended “to reach such entities whose focus is the improvement or repair of a consumer’s credit
record, credit history or credit rating, expressly or implicitly, antities whose activities are
aimed at assisting consumers developing “creditworthy bel&r” and paying their debts,
which may result in improved actual credit as Bateral consequence, raththan as a program
objective.”). Further, after examining all of tdefendant’s materials, the court concluded that
“[e]ven an unsophisticated debtmviewing the program documentould not be left with the
impression that [the defendant] wafering to improve his credit.”Id. at 976. While the

defendant irPlattner did not meet the definition, the codiound that the “statutory definition of
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a credit repair organization is extremebroad” and reaches any person who uses an
instrumentality of interstate commerce to peri@ervices with, amonglmr things, an “implied
purpose” of improving a consumer’s credit recoldl. at 972.

With the statutory definition found in 8 161{8% A) and guidance from relevant case law
in mind, the Court concludes that CCDNais‘credit repair orgaization” under the CROA®
Manger explicitly told Plaintiffs that CCDN helpeslith credit negotiation, credit restoration,
and that CCDN could help fix their credit seser The enrollment materials confirmed to
Plaintiffs that CCDN would help teepair and restore their creditor example, Phase | of the
CCDN program is called “Credit Roration” and CCDN representéuat “[oJur experience is
the majority of negatives will be removed frartypical customers credit reports within the first
4 to 6 months of this process.” The “Sumniagction of CCDN’s Manual promised that “your
credit scores will dramatically improve and your debt resolved [sic].” These are only a few
illustrative examples. The Court has examined CCDN'’s website, its enrollment materials, and
the testimony of all the relevant withesses eodcludes that any camsier communicating with
CCDN certainly would “be left with the impssion that [CCDN] was offering to improve his
credit.” Plattner, 422 F. Supp. at 976; see alBmmerman v. Cambridge Credit Counseling
Corp., 529 F. Supp. 2d 254, 274 (D. Mass. 2008) (katiog that defendants were CROs when
their “advertisements [* * *] and informatiohanaterials undisputedly and repeatedly made
statements to consumers indicating that tlieibt management services would ‘restore your

credit rating’ and ‘improve your credit.””).While one of CCDN'’s espoused purposes was to

develop and refer claims to itstmerk of attorneys, it also ekpitly represented that consumers

3 There is no dispute that CCDN used an instrumentality of interstate commerce to promote its business.

15



who entered its program would see their credhtes “dramatically improve” and see their debts
“resolved.”

As discussed above, Defendants’ responsbased on the fadhat CCDN did not
actually perform any work intended to improa&econsumer’s credit record. Instead, CCDN’s
partners (such as CAF) would provide thesevises for consumers. This argument fails,
however, because it is irrelevawhether CCDN actually endeared to improve consumers’
credit scores. A person need not actually atteampnprove a consumer’s credit record, history,
or rating in order to meet the statutory defomti Instead, an organization need only “represent”
that it can or will provide these services. 15 U.S.C. § 1679a(3)(A); se®lalsoer, 422 F.
Supp. 2d at 974 (citinBolacsek v. Debticated Consumer Counseling, #4S8,F. Supp. 2d 539,
546 (D. Md. 2005) (“Whether a company isceedit repair orgaization under the CROA
depends on the representations made.”)). Theosisve fact is that CCDN represented that it
would provide credit repair services for cangers. In fact, ahumerous points during his
depositions, Defendant Lock admitted that astomer viewing CCDN'’s website could be left
with the misleading impression that CCDN (and itepartners) would perform credit repair and

restoration services for its clierifs.

14 Seee.q.Pl. Ex 6, Lock Dep. at 107-108:

Q: Would | be correct in stating that CCDNpresents that it can perform credit restoration
services?

A: You would be correct in saying that—you wdlde correct in saying that there may be some
misleading language on CCDN'’s welesits to how credit restoration issues are dealt with. That's
something that as a result of this lawsuit | lookéébr the first time and — but CCDN as an entity
does not and has not ever engaged in the poovidi credit repair services for any client.

Q: Okay. I think your answer was slightly different from my question. My question was would |
be correct in stating that CCDN represents that it can perform credit restoration services? [* * *]
A: | believe that there is language, though, om wWebsite and in some of the materials that a
consumer might draw those conclusions.

See also PI. Ex. 19, Lock Dep. at 52-56; Manger Dep. at 97-103; 126-27; 129-130.
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Defendants Lock and Manger are CROs forgtmme reasons as is CCDN. As discussed
in detail above, Manger made numerous promisdlaintiffs that CCDN would improve their
credit. Both the website and CCDN'’s enrolithenaterials identified Lock and Manger as
“founders” of CCDN. In fact, Manger admittedhas deposition that a consumer could interpret
the key representations from these matemalssoming from Lock and Manger personally, as
well as from CCDN. (See Manger Dep. at 1286)- Further, the CROA provides that an
individual who “provid[es] advicer assistance to any consumer with regard” to the consumer’s
obtaining services from a CRO is himself a CR&®1679a(3)(A)(ii). As shown above, Lock and
Manger each personally monunicated with Plaintiffs a numbef times on CCDN'’s behalf and
personally encouraged and assisted thenobtaining and continuing to receive CCDN'’s
services”

While the Court has concluded that therens genuine issue as to any material fact

regarding whether CCDN, Lock, and Manger are@dr repair organizatns” under the statute,

5 In any event, as will become evidence belaviether Lock and Manger (as opposed to CCDN)
technically qualify as CROs is not relevant to thémadte disposition of the instant motion. Plaintiffs’
motion suggests that in order to be governed®679b of the CROA, a defendant must be a “credit
repair organization” as defined by the statute. Thiet entirely correct. Section 1679b(b) provides that
“[n]o credit repair organization may charge or reee@ny money or other valuable consideration for the
performance of any service which the credit repajanization has agreed to perform for any consumer
before such service is fully performed.” Accordingdnly CROs are governed by § 1679b(b). However,

8 1679(a)(3) & (4) provides that “[njeersonmay * * *” take the actions hibited by that section of the
statute. “Case law in this district teaches that, even where a plaintiff cannot prove that the defendant is a
credit repair organization within the meaning sdction 1679a(3)(A) of the CROA, the plaintiff
potentially can nevertheless state a claim * * * under section 1679b of the CR@®itley v. Taylor

Bean & Whitacker Mortg. Corp607 F. Supp. 2d 885, 899 (N.D. Ill. 2009) (quotgsta v. Mauro
Chevrolet, Inc.390 F. Supp. 2d 720, 727 (N.D. lll. 2005)¥are v. Indymac Bank, FSB34 F. Supp. 2d

835, 845 (N.D. Ill. 2008) (samePBigalke v. Creditrust Corpl62 F.Supp.2d 996, 999 (N.D. IIl.
2001) (“section 1679b(a) applies to “person[s]” which is a broader definition than that of a credit repair
organization”); see alsPoskin v. TD Banknorth, N.A687 F. Supp. 2d 530, 542-43 (W.D. Pa. 2009)
(holding same and noting that “[wlhen Congress uses different terms in the same statute and in the
absence of contrary evidence, the terms have diffeneanings”). The ICSOA is worded differently; its
operative provisions only apply to “credit servimrganization[s], its salespersons, agents or
representatives, or any independent contractor whe ge attempts to sell the services of a credit
services organization.” 815 ILCS 605/5.
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the same cannot be said for RKLA. The Gomas unable to locate any communication from
RKLA to consumers whereby RKLA representdtht it could improvecustomers’ credit.
Accordingly, Plaintiffs’ moton is denied as to RKLA.

The Court now moves on to the ICSOA. The ICSOA’s definition of a “credit service
organization” is very similar to éhcorresponding definition in the CROA:

“Credit Services Organization” means a person who, with respect to the extension

of credit by others and in return féne payment of money or other valuable

consideration, provides, or represenist tthe person can or will provide, any of
the following services:

(i) improving a buyer’s creditecord, history, or rating:
(ii) obtaining an extenen of credit for a buyer; or

(i) providing advice or assistance® a buyer with regard to either
subsection (i) or (ii).

815 ILCS 605/3(d) also containgdle exceptions to the above aéfon, which are not relevant
here.

For the reasons discussed above, CCDN, Lock, and Manger each represented that CCDN
could improve Plaintiffs’ creditecord, history, or rating, orsaisted Plaintiffs’ in obtaining
CCDN's services. Accordingly, CCDN, Lockné Manger are “credit séces organizations”
under § 605/3(d) of the ICSOA. Here agawnhether Lock and Manger technically meet the
definition of a “credit service organization” of little import, as the ICSOA applies to credit
service organizations plus all “salespersongngg) or representatives, or any independent
contractor who sells or attempts sell the services of a ciedervices organization.” As
founders intimately involved in its operatiorisgck and Manger surely qualify as “agents or
representatives” of CCDN. Aaxplained above, Plaintiffs haveot sufficiently demonstrated
that Defendant RKLA meets the ICSOA’s ddion of a “credit service organization,” and

Plaintiffs’ motion is therefa denied in that respect.
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B. Receiving Payment in Advance of Services Performed

The next issue presented by Plaintiffs’ motisnvhether each of the Defendants violated
8 1679b(b) of the CROA and 8§ 605/5(1) oé tlCSOA by demanding and receiving payments
from Plaintiffs in advance of fully performg the service offered.Section 1679b(b) of the
CROA provides that “[n]o credit pair organization may charge mceive any money or other
valuable consideration for the performance of any service which the credit repair organization
has agreed to perform for any consumer besmeh service is fully performed.” Similarly, 8
605/5(1) of the ICSOA provides that no creditveges organization (or agent thereof) may
“[c]harge or receive any money or other valealbonsideration prior to full and complete
performance of the services the credit servimggmnization has agreed to perform for or on
behalf of the buyer™®

The Court concludes that ©0Ol violated the applicablgrovisions of the CROA and
ICSOA by charging and receiving payments froraiftiffs before performing any services for
them. 15 U.S.C. § 1679b(b); 815 ILCS § 605/5(1); seeRlEdC. v. Gill 265 F.3d 944, 956
(9th Cir. 2001) (conduct of crédepair organization CRO, ingeiring clients to provide down
payment for services at cdaosion of initial consultation,violated provision of CROA
precluding CROs from accepting any payment priofulty completing all services). Again,
because RKLA is not a “credit repair organiaati or “credit services organization,” it is not

governed by these provisions and therefot be liable for violating theM.

16 Section 605/5(1) exempts credit services organizafimm this requirement if they obtain a surety
bond. There is no suggestion that such a bond was obtained in this case.

17 with regard to the ICSOA, Plaintiffs present nadewce that RKLA is adalesperson[], agent[] or
representative[], or [* * *] independent contractaf CCDN such that it could be liable under Section
605/5(1).
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A more difficult question is whether Lock andManger violated #se provisions of the
CROA and the ICSOA. Plaintiffs didot contract with Lock and Mangerersonally and
directed their money orders to CCDN, not to Lacki Manger in theindividual capacities. For
these reasons, the Court concludes that ssamudgment against Lock and Manger should not
be granted with respect the allegation that each viodkat § 1679b(b) of the CROA and §
605/5(1) of the ICSOA.

In reaching this conclusion, éhCourt has found the decision @immerman v.
Cambridge Credit Counseling Core29 F. Supp. 2d 254, 271 (D. Mass. 2008) to be instructive.
The individual defendants ithat case “moved for summary judgment on the ground that the
[plaintiffs] cannot bring suit against them becatks®y only dealt with [the entity-defendant] and
thus any CROA violations were onitted only by [that defendant].ld. The defendants raised
the argument despite the fact that the individué&midants were “intertwineh the * * * credit
repair business” operated by the entity-defendihtat 259. Th&immermarcourt rejected this
argument for two reasons. Firlie court noted that the pléifs had sued under § 1679b(a)(4),
which, as explained above, appltes‘any person” and not just criédepair orgardations. That
consideration does not help Plaintiffs heees 8 1679b(b) only applies to credit repair
organizations. The second argument accepted b¥ithenermancourt was that the individual
defendants were liable on“zeil piercing” theory. Id. at 272. Th&Zimmermancourt analyzed
the elements of Massachusetts’ veil piercing doctrine and concluded that the corporate entity was
merely an alter ego for the individual defendapir'sonal interests; accordingly the court found
the individual defendants tbe personally liable.ld. Plaintiffs have not advanced a similar

argument under lllinois’ veil piercing doctrine tswhy Lock and Manger should be held liable
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for CCDN'’s improper acceptance of the down pagin For these reasons, summary judgment
on this aspect of Plaintiffs’ aims is granted as to CCDN only.

C. False and Deceptive Statements

The next question presented by Plaintiffsbtion is whether each of the Defendants
made false or misleading statements inatioh of the CROA and the ICSOA. The Court
answers in the affirmative and concludes thatendants Lock, Manger, and CCDN are each
liable for violating the following statutory provisions:

Section 88 1679b(a)(3) & (4f the CSOA provide that “[n]o person may * * *

(3) make or use any untrue or misleagirepresentation of the services of the
credit repair organization; or

(4) engage, directly or ingictly, in any act, practicer course of business that
constitutes or results in the commission of, or an attempt to commit, a fraud or
deception on any person in connection with d¢iffer or sale of the services of the
credit repair organization.”

Similarly, 815 ILCS 8 605/5(4) provides thgn]o credit services organization, its
salespersons, agents or representatives, oimdeypendent contractorhe sells or attempts to
sell the services of a credigrvices organization shall:

(4) Make or use any untrue or misleadimegpresentations in the offer or sale of
the services of a credit s&®s organization or engaggirectly or ndirectly, in
any act, practice or course of businegdsrided to defraud or deceive a buyer in
connection with the office or sale ofcduservices; including but not limited to:
the amount or type of credit a consuraan expect to recedvas a result of the
performance of the services offerede tualifications, traimg or experience of
its personnel; or the amouat credit improvement the consumer can expect to
receive as a resulff the services.”

First, Defendants CCDN, Lock, and Mangerd®aaa number of “untrue or misleading
representation[s]” abouhe services that CCDN providess 1679b(a)(3). For example, in
discussing Phase | (“Credit Restoration”) ©CDN’s Debt Recontiation Program, CCDN,

Lock, and Manger represented that “we [QDwill continue to challenge unverified
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information and monitor all customers’ reports fioe full 12 months.” In fact, Defendants have
admitted that CCDN would not challenge unfied information and provided no monitoring
services. Defendant Lock admitted that this and similar statements in CCDN’s Manual and on
its website could be “misleading” toolsumers viewing those materials. Segpran. 14.
CCDN, Lock, and Manger alsepresented in the CCDN Manuhht during “Phase 1l,” CCDN
would “send out a series of proprietary lettets"debtors and debt collectors in an attempt to
have them *“provide validation of the allege@bt.” In fact, Defendants merely provided
Plaintiffs with form letters fothemto send to debtors—nothing was sent from CCDN directly.
(Manger Dep. at 103-104). TiManual also represented tlAECDN “demand [debtors] zero out

our customer’s account and mark it ‘paid asead.”” CCDN never provided that service.

Crucially, CCDN, Lock, and Mareg repeatedly told Plaintiffs that they would take
active steps to repaand improve their credit score$his was undoubtedly false. CCDN, Lock,
and Manger promised Plaintiffs that if theyarticipated in the CCDN program, then the
“majority of negatives will be removed from a typical customers credit reports” and that their
“credit scores will dramatically iprove.” In point of fact, neittr Defendants (nor any of their
affiliates) took any steps whatsoever towaatomplishing these goals. As discussed above,
Defendants admit that they “effectively perfied no work on Plaintiffs’ behalf and gave
Plaintif's no valuable guidance or advice.” (Pl. SOF at 1'21)instead of seeing an
improvement, Plaintiffs saw their credit worseefendants’ conduct certainly constituted a
fraudulent or deceptive coursd business that violate§ 1679b(a)(4) of the CROA and §

605/5(4) of the ICSOA.

18 Moreover, since “no credit repair company can legitity remove or enable consumers to remove all
negative entries from a consumer’s credit report,” cmdrt found that an unqualified representation that
“consumers could boost their credit scores ineo#80s and ‘Remove ANY arAlL Negative Accounts
From Your Credit Report’ with the defentda’ assistance” was necessarily frauduleRtT.C. v. RCA
Credit Services, LLC727 F. Supp. 2d 1320, 1329-30 (M.D. Fla. 2010).
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Finally, Manger told Plaintiffs that CCDN would send an attorney to represent them if
they ever ended up in court. When Plaintiffesre sued for their eastanding debts, CCDN did
not provide the promised representatioldl. &t § 20).

The above discussion focused on false osleading statements made by Defendants
CCDN, Lock, and Manger—not RKLA. This is because Plaintiffs have not identified any false
or misleading statements madeRKLA (or by Lock acting in his capacity as an attorney with
RKLA). Similarly, Plaintiffs have not introducddcts sufficient to implicate RKLA in CCDN'’s
fraudulent or deceptive business practices. Atingly, as to RKLA alone, summary judgment
on this element of Plaintiffs’ claim is not warrantéd.

D. Damages

Having found that Defendants Lock, Mangand CCDN violatedhe CROA and the
ICSOA, the next issue presented by Plaintiffs’tioo is whether the Court should award actual
and punitive damages.

The CROA, at 8 1679g, providéisat upon a finding of Defendantliability, Plaintiffs
are entitled to receivdamages in the amount of “any actual damage sustained by such person
* * % or] any amount paid bythe person to the credit repairganization.” § 1679g(a)(3j.

Plaintiffs ask for reimbursement of the $1,433.33 dgwyment that they paid to Defendants.

91n their response, Defendants take issue with tbetffet during their depositions, Plaintiffs appeared
ill-informed regarding the details of their complainttbe precise legal nature of the claims that they
were asserting against Defendants. The Supreme Court has held that a plaintiff need not be particularly
well informed about the particulars of her lawsuit in order to maintain a clainSurowitz v. Hilton

Hotels Corp, 383 U.S. 363, 366 (1966), it was not enougldefeat class certification that a named
plaintiff did not understand her complaint at athuld not explain the statements in it, had little
knowledge of what the lawsuit was about, did not knioevdefendants by name, nor even the nature of

the misconduct of the defendants. See &ggleston v. Chicago Journeymen Plumbers’ Local Union

130, et al, 657 F.2d 890, 898 (7th Cir. 1981).

*The ICSOA, at Section 605/11 similarly provides for an award of actual damages.
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The Court agrees that Plaintiffs are entittedthis amount. Defendants Lock, Manger, and
CCDN are liable to Plaintiffs in the amount of $1,433.33.

Plaintiffs also ask for punitive damagesthe amount of $100,000. The CROA, at 8
1679g(a)(2) provides for punitive damages as allolyethe court. The atute specifies three
factors to be considered by the Court in determining the amount of punitive damages in
individual actions such as this:

(1) the frequency and persistence nbncompliance by the credit repair
organization;

(2) the nature of the noncompliance; [and]

(3) the extent to which suatoncompliance waintentionaf*
< In view of Defendants’ conduct, somaward of punitive damages may well be
appropriate. However, it woulte inappropriate for this Court to definitely determine that
punitive damages should be awarded (and in what amount) at this stage of the litigation. The
third factor asks the Court to determinéh€'t extent to which such noncompliance was
intentional.” The Seventh Circuit has recognizedt tfia]s a general rule party’s state of mind
(such as knowledge or intent) & question of fact for the fdctder, to be determined after
trial.” Lorillard Tobacco Co., Inc. v. A & E Oil, Inc503 F.3d 588, 594 (7th Cir. 2007).
Accordingly, it would be inappropriate for th@ourt to make conclusions about Defendants’
intent to violate the statutes at the summary judgment stageM&we&el, Inc. v. R.G. Intern.
Corp, 1991 WL 181061, at *4 (N.D. llSept. 9, 1991) (reserving igs10f damages for trial and
noting “[t]he court is not inclined to awdrpunitive damages on summary judgment. The

determination of issues of wwasonableness and bad faith very often turn on the demeanor and

credibility of witnesses.”).

* The ICSOA, at Section 605/11 similarly provides for an award of punitive damages.
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IV.  Conclusion

For the foregoing reasons, Plaintiffs’ motitor summary judgment [97] is granted in
part and denied in part, in the manner desd above. Defendantock, Manger, and CCDN
are liable to Plaintiffs in #h amount of $1,433.33. The issue of the appropriateness and amount

of any punitive damages is reserved for trial.

Dated: March 25, 2011

RobertM. Dow, Jr.
UnitedState<District Judge
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