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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SATO & Co., LLC, et al.,

Plaintiff,

CIVIL ACTION

V. (CONSOLIDATED)

S&M PRODUCE, INC., et al., Case No. 08.CV.7352

Defendants. Judge Robert M. Dow, Jr.

PRIDE OF SAN JUAN, INC., et al.,
Plaintiffs,
V.

S&M PRODUCE, INC., et al.,

N N N N N N N N N N N N N N N N N N N

Defendants.
MEMORANDUM OPINION AND ORDER
Currently pending before the Court is tRede of San Juan (“PSJ") Plaintiffssecond

motion to clarify [195] the Cotis February 2, 2010 order [173)n the motion to clarify, the
PSJ Plaintiffs contend that in its February 2, 206id&r, the Court failed to award attorneys’ fees
to the PSJ Plaintiffs and toaginants Sato, The Garlic Compa and Royal Rose (collectively
“the Sato Plaintiffs”), despite each groumaving timely submitted their fee requests and
supporting documentation. The motion also britmghe Court’s attentn the fact that the
February 2, 2010 order [173] inadvetigrwas inconsistent in its awadd interest to the parties.

The February 2, 2010 order [173] is clarified and amended as follows.

! The PSJ Plaintiffs are Pride of San Juan, In@as$it Salads, LLC, Dayoub Marketing, Inc., Fru-Veg
Marketing, Inc., Lakeside Produce, Inc., NatuFalrest, Inc., Ruby Robinson Co., Inc., The Kinoko
Company, The Mandolini Company, Inc., and Seashore West, Inc.
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Background

A. Attorneys Fees

The PSJ Plaintiffs sought reimbursementatibrneys’ fees and costs under a common
fund theory [150]. The Court denied the PSdirRiffs’ motion for reimbursement of costs and
fees under a common fund theory in a memorandpinion and order [171] issued on February
2, 2010.

In another February 2, 2010 order [173], @murt addressed thehnar PACA claimants’
claims for contractual attorneys’ fees, toigvhboth the Sato Plaintiffs and Defendants had
raised objections. First, the Court conclddthat certain claimants’ invoices created a
contractual right to tborneys’ fees. Second, the Courtdesksed the reasonableness of the
claimed attorneys’ fees. After considering timurly rate and the damentation regarding the
hours worked, the Court concluded that the fees requested by six claimants — Coosemans
Chicago, Inc., Jab Produce, Inc., Tuchten, Sabhe Garlic Company, and Royal Rose — were
reasonable. Therefore, as reflected in the Goalaim award chart sébrth in the order [173],
the Court awarded attorneys’ fees to Coosemans, Jab, and Tuchten. However, the contract-based
fees awarded to Sato, The Garlic Company,Roghal Rose inadvertently were omitted from the
Court’s claim award chart. The chart below remedies thaterror.

With respect to the PSJ Plaintiffs, in tRebruary 2, 2010 order [173], the Court noted
that seven of the PSJ Plaifs# — Classic Salads, Dayoub kkating, Inc., Ruby Robinson Co.,
Inc., Natural Forest, Inc., The Kinoko Compaiiyne Mandolini Co., Inc., and Seashore West —

would have been entitled to contract-based attorneys’ fees had they submitted proper

2 The Court’s prior order [173] also erroneously awarded World Wide and Fresh King their estimated
attorneys fees despite the fact thiay provided no documentatiorthe chart below also corrects that
error.



documentation demonstrating the reasonablenegatlaimed the hourly rate and the number

of hours worked. However, the Court disallowed the PSJ Plaintiffs’ requests for contract-based
attorneys fees on the ground that they had failed to supply the required supporting
documentation. In their second motion to clafit@5], the PSJ Plaintiffpoint out that they
submitted the requisite documentation in connection with their common fund motion, and
request that the Court considbat documentation in connectionth their requessfor contract-

based fees.

As the Court noted in its April 14, 2010 minuteder [200], it would bénequitable not to
consider the documentation that the PSJ Pfeargubmitted in support of its request for common
fund fees as providing support for an alternativquest for contract-basddes. Therefore, the
Court will consider the reasonabess of the request for contrdeised fees asserted by the
seven PSJ Plaintiffs that are entitled telsdees. Those PSJ Plaintiffs seek $17,144.29 in
attorneys’ fees and costs billed by two attorrfey[See ex. A to 201]. Defendants previously-
raised a number of objections to the reasonabtené the PSJ Plaintiffs’ requested fees in the
context of the common fund motion. See [155In particular, Defendants object to the PSJ
Plaintiffs’ attorneys’ fee request on a numbd grounds: (1) the claimed hourly rates are

unreasonable; (2) the claimed hours are unreatmnainecessary, and did not benefit the other

% The three remaining PSJ Plaintiffs — Pride of $aan, Fru-Veg, and Lakeside — are not entitled to and
do not request contract-based attorneys’ fees.

* Counsel for the PSJ Plaintiffs have submitted doctiatien for a total of $34,576.39 in fees and costs.

The $17,144.29 in fees and costs ity seek to recover represents phe rata share of that total for

the seven PSJ Plaintiffs that are entitled to emitbased attorneys’ feesAccording to the PSJ
Plaintiffs’ latest submission, they are entitled to 49.58% of the allowed fees and costs. [See ex. A to 201].
In an earlier submission, it appears that the PSJ Plaintiffs claimmexdrata share of 56.49% ($19,532.30
based on the $34,576.39 figure). See [195, 197]. Tdsmnefor that apparent discrepancy is not entirely
clear, but the Court treats the more recent of thestomissions as the operative claim on behalf of the
eligible PSJ Plaintiffs.



beneficiaries; and (3) the costs are noffigently-documented. The Court addresses
Defendants’ objections in Section II.A below.

B. Interest

On the basis of the circumstances as @wurt understood them at the time of its
February 2, 2010 order [173], the Court exercigeddiscretion to refuséo award statutory
interest to Champ Produce. The Court oeasl that awarding such interest would be
inequitable, given that each PAQAaimant stands to recover onlyeo ratashare of its claims.
Because Defendants objected only to Champ’s claim for statutory interest, the Court erroneously
believed that Champ was the only claimant seegpmegudgment interest #te lllinois statutory
rate. The Court also noted that, if it wereateard prejudgment interest, it would be inclined to
do so at the federal statutory ratehas since come tihe Court’s attentiothat its order was not
consistent in regard to the awd of interest. In particulareight other claimants — Natural
Selection, California Specialty Produce, CalifarrCitrus, Alamax, Alpine Foragers, PSJ,
Lakeside, and Seashore — includedjyagment interest at the lllinogatutory rate in their total
claims. The Court awarded that interest lbseano parties objected. The Court’s order also
awarded 17 claimants contractual interest at rataSdh exceed the lllinois statutory rate of 5%.
Finally, the Court did not award imtest through the date of its order, as PSJ Plaintiffs argue it
should have. The Court clarifiéts order with respedo the award of @judgment interest in

Section I1.B. below.



Il. Analysis

A. Reasonableness of Counselrf®SJ Plaintiffs’ Fee Petition

1. GeneralPrinciples

“When determining the reasonableness ofra#ygs’ fees, a ‘lodestar’ analysis, which
multiplies the attorneys’ reasonable hourly rates by the number of hours reasonably expended, is
typically the starting point.’A. Bauer Mechanicallnc. v. Joint Arbitration Bd. of Plumbing
Contractors Assn and Chicago Journeymen PlumbBetscal Union 130, U.A 562 F.3d 784,
793 (7th Cir. 2009). To determine an attorneyemsonable hourly rateourts look to the
“market rate” for the work pesfmed, meaning “the rate thktwyers of similar ability and
experience in the community normally chargeithpaying clients for the type of work in
guestion.”Spegon v. Catholi8ishop of Chicagol175 F.3d 544, 554-55 (7th Cir. 1999). The
burden of proving the market rate isthe party seekingtmrneys’ fees.ld. at 554. “[O]nce the
attorney provides evidence establishing his maidet, the burden shifts the [opposing party]
to demonstrate why a lower rate should be awarded.” at 554-55. Because “[tlhe best
evidence of the value of the lawyer’s services iatthe client agreed to pay him,” an attorney’s
actual billing rate is “presumptively amgpriate” for use as the market rat®ostly Memories,
Inc. v. For Your Eas@®nly, Inc, 594 F. Supp. 2d 931, 934 (N.D. Ill. 2009) (citations omitted).

The party seeking attorney’s fees also bahe burden of provinthe reasonableness of
the number of hours workedicNabola v. Chicago Transit AuthorityQ F.3d 501, 518 (7th Cir.
1993). “Hours spent are not reasonably expeirifddey are excessive, redundant, or otherwise
unnecessary."Stark v. PPM Am., Inc354 F.3d 666, 674 (7th Cir. 2004). The Court also must
disallow “hours spent on tasksathwould not normally be billetb a paying client, [and] those

hours expended by counsel on tasks that are edsiggable to non-pragsional assistance.”



Spegon 175 F.3d at 553 (internal citations omitted)his Court has broad discretion in setting
the amount of the award, includj reducing the claimed hours, smd as it explais deviations
from the petitioner’s claimed hour&4cNabolg 10 F.3d at 519.
2. Reasonableness of the Hourly Rates
The PSJ Plaintiffs seek fees at a rat83#5 per hour for the partner on the case, Michael
J. Keaton (“Keaton”), and $215 dmour for the associate on the eadonathan Ksiazek. In its
February 2, 2010 order [173], this Court fourtdifty billing rates of $300 per hour and $350 per
hour to be reasonable. For the reasons statdahirorder, the Court finds that the hourly rates
claimed by counsel for the PSJ Plaintiffs are reasonable.
3. Reasonableness of Number of Hours Billed
Counsel for Defendants conceded in openrtthat, in assessing the PSJ Plaintiff's
request for contract-based fees, the Calrould apply a reasonableness review, which
necessarily is a much less searching review thamd have been required in the context of a
common fund request. Consequently, a large portion Biefendants’ objections to the PSJ
Plaintiff's claimed fees and costs — which wasserted in the context of a common fund request

— no longer are relevant. For example, Defendants object to numerous billing entries on the

® A party that helps to create a common fund is eatitb reimbursement out of the common fund only
for those hours worked that led “datly” to “the availability of fund” in the PACA trust (from which all
PACA creditors will benefit). In re Milton Poulos, Ing 947 F.2d 1351, 1353 (9th Cir. 1991).
Furthermore, under the common fund doctrine, reisdment for attorney’s fees from the common fund
is appropriate only where the Court can identlig PACA claimants who actually benefited from a
particular action such that the costs of thatioac can be shifted “with some exactitude” to its
beneficiaries. Alyeska Pipeline Service Co. v. Wilderness Saci§ U.S. 240, 265 n. 39 (1975); see
alsoMatter of Fesco Plastics Corp., In®96 F.2d 152, 157 (7th Cir. 1993) (application of common fund
doctrine “is most appropriate when (1) the class of persons benefitted byvthet lis small and easily
identifiable, (2) the benefits can be traced witinecaccuracy, and (3) the costs of the litigation can be
shifted accurately to those who profit by it”). Finally, the award of attorneys’ fees out of a common fund
is warranted only to prevent unjust ennnt of the other PACA beneficiaries.



ground that the work did not bditeother trust creditors, wbh no longer is a relevant
consideratior.

a. Secretarial/Clerical/Non-LegalWork

Counsel for the PSJ Plaintiffs’ fee gith includes hoursx@ended by counsel on
clerical and non-legal work “that [was] easilyl@gable to non-professional assistancggegon,
175 F.3d at 553. Seventh Circuit precedent regtthis Court to disallow those houisl.

Specifically, on February 12, 2009unsel for the PSJ Plaintiffbilled .6 hour (at $235
per hour) preparing summonses, and Mr. Keafment .2 hour (at $32%r hour) revising those
summonses. Because that work is clerical, those hours are disallowefdirs6€elonial Trust
Co. v. H.S. Crocker Co., Inc1994 WL 49025, at *16 (N.D. lIFeb. 15, 1994) (reducing hourly
rate for “the preparation of the summons” ongheunds that they “could have been prepared by
a paralegal’);Thomas ex rel. Smith v. Sheah&%6 F. Supp. 2d 861, 890 (N.D. Ill. 2008)
(disallowing time spent drafting summons as clerical).

Also on February 12, 2009, coehdor the PSJ Plaintiffsbilled 1.8 hours (at $235 per
hour) for preparing documents forrgee and filing. Again, that is clerical work and thus the
claimed hours are disallowed.

Mr. Keaton billed .4 hor (at $325 per hour) faa conference ith the process server on

February 19, 2009. That task was easily delegaibhon-professional assistance, and therefore

® In view of the disjunction between the common fepdtext in which the objections were made and the
“reasonableness” standard that the parties agree shewgplied, the Court need not address each and
every one of the numerous objections raised in fEnts’ written submission. Rather, the Court will
address only those objections that are relevant to a “reasonableness” analysis.

"It is unclear which attorney — Mr. Keaton or Misiazek — billed this time as the billing rate ($235)
does not correspond to either of the attorneylhpirates, which are $325 peour and $215 per hour
respectively.

8 Again, the claimed billing rate does not match thiaeither of the two attorneys who, according to
counsel for the PSJ Plaintiffs, handled all matters in this litigation.



the time is disallowed. Sé#illiams v. Z.D. Masonry, Corp2009 WL 383614, at *3 (N.D. Ill.
Feb. 17, 2009) (disallowing time spent workinghwprocess server as clerical).

In sum, a total of $759 in fees will be dethd:from the fee award sought by counsel for

the PSJ Plaintiffs on the grounds that ceréaitries are for uncompensable clerical work.
b. ExcessiveBilling

Although the Court overrules many of the edijons lodged by Defendants, the Court
agrees that some of the hobiked by counsel for the PSJ Plaintiffs are excessive.

In the March 13, 2009 invoice, Mr. Keatoharged 1.5 hours (at $325 per hour) for a
conference with the Court Cler‘to advise of TRO packagéeing filed and agenda for
emergency hearing with judge.” That time engrynanifestly excessive and thus unreasonable.
Between March and April, counsel for the FBdintiffs billed another 1.5 hours and $454.50 to
various conferences with the Court Clerk.r Egample, on March 2, 2009, Mr. Ksiazek spent 18
minutes discussing the supplemémaler to the TRO with thi€ourt’s clerk. Again, the Court
finds the amount of time billed to be excessiymrticularly in light of the fact that
communications with the Court’s Cledould be considered clerical. S8pegon v. Catholic
Bishop of Chicagol75 F.3d 544, 553 (7th Cir.1999) (upholdihg district court’s finding that
tasks such as in conferences with a paraleggrding the paralegalssmmunications with the
court’s minute clerk constituted unrecoverablenaistrative tasks). The Court reduces the
number of hours spent conferemgiwith the Court Clérto 1 hour, and charges that time at the
lower rate of $215 per hour. Therefo$&27 is deducted from the fee request.

On February 24, 2009, Mr. Kgiek billed 2.3 hours (at $81per hour) preparing a one
and a half page agreed supplemental orderedtablish the manner of disposal or sale of

Defendant’s inventory of periable agricultural commodities’nd other assets and providing



that Defendants could remove from the S&Mdbon the company’s books and records. In the
Court’s judgment, spending 2.3 hours drafting a short agreedisrtter much. The amount of
time billed to the initial dafting is reduced to 1.5 houtsConsequently, another $172 in fees
will be deducted from the fee award.

Mr. Keaton billed a ttal of 5.8 hours and $1,886 conferences witpro seclaimants.

The Court concludes that a paying client shaubd be billed for such discussions with non-
clients absent a showing that the client betesfi from the conversation, which has not been
made. Therefore, the Court disallows that time, and deducts another $1,885 from the PSJ
Plaintiffs’ counsel’'s requested fees. $@sternak v. RadeR008 WL 2788551, at *9 (N.D. lll.

April 3, 2008) (disallowing hours spent on non-clients).

Mr. Keaton billeda total of 13.3 hours and $4,322.50 finafting, revewing, and
revising the claims procedure order. That dugsinclude the additional time that PSJ’s counsel
spent conferencing with co-counsel regarding tlaénd procedure order in an effort to resolve
disputes between the parties. While the Coppreciates the partiesfferts to reach a global
agreement on the terms of a proposed Conisgumtction and PACA @ims procedure, 13.3
hours spent simply on drafting and revising the document — wholly apart for the time spent
negotiating with the othgrarties — is not reasonable. Thecamt of time billed for this task is
particularly unreasonable in light of the facattirms with a significant PACA practice — like
Mr. Keaton’s — have standardaghs procedure documents. Theref the initial drafting of the

claims procedure document should not have bieem consuming. The number of hours billed

® Counsel for the PSJ Plaintiffdlbd another .5 hours at $325 per hour to revising the supplemental order
to incorporate suggestions from co-creditor courselyell as .4 hours at $325 per hour to obtain consent
of all counsel to the final agrestdipplemental order. The Court deelnto reduce thesarte entries, as
cooperation between counsel increases judicial efficiency and ought to be encouraged.



to drafting, reviewing, and revising the claims procedure order is reduced to 8 hours, and another
$1,722.50 in fees are deducted from the fee award.

C. Billing Falling Under Flat Rate

Counsel for the PSJ Plaintiffs concede tinaty failed to redact several time entries for
tasks that they agreed to undeddhkr a set fee. In particulacounsel for the PSJ Plaintiffs
agreed to “notify all potential PACA trustaitmants of the PACA trust claim procedure set
forth” in Consent Injunction and Order for tBblishing PACA Trust Claims Procedure [53]
entered by the Court on March 17, 2009 for $500.0€e [S3] at § 15. Aceding to the Claims
Procedure, the parties agreed that $500 datesti “reasonable compensation for all costs,
including without limitation, postage charges attbrneys’ fees, incued by Counsel for Pride
of San Juan in connectiavith sending the notice.ld. However, the fee petition includes time
entries related to the issuance of claims proeedotices. In particulaMr. Ksiazek billed .3
hours (at $215 per hour) to preparing a list of PA€@Aditors requiring nate, and Mr. Keaton
billed .4 hours (at $325 per hour) to revise andrairee cover letter to thgotential claimants.
Mr. Keaton also billed .4 hout® reviewing the results of adlertified mailings for the claims
chart. In view of the agreemeset forth in parag@h 15 of the Claims Procedure, counsel for
the PSJ Plaintiffs should not have billed themying clients separately for these tasks.
Therefore, the time entries discussed abare disallowed, and ar@r $324.50 is deducted
from the claimed fee¥.

Defendants contend that counsel for the P&intifs also have included time entries

related to the collectioaf the Defendants’ accounts receil@abln particular, on March 4, 2009,

19 As discussed below, the PSJ Plaintiffs also se@kbursement of the $458.27 that they spent on
postage for the claims procedure notices. Thatresealso is covered by the agreed upon flat fee and
thus the request for reimbursement will not be allowed.

10



Mr. Ksiazek billed 1.5 hours (at $215 per hoto} reviewing Defendants’ list of accounts
receivable and locating phone nunmdand addresses. On Math and 6th, Mr. Keaton billed
.5 hours and 1.3 hours respectively to reviewinfeD@ants’ accounts receivable. According to
Defendants, these hours “oughtlie included in te arrangements mader foollection of the
ARs on a contingent fee basis” and thereforetdth have been omitted entirely because Keaton
has agreed and obtained authority to colleetAliRs under conditions he requested.” [155, at
27]. Defendants are referring to the Coudisie 12, 2009 order [146], which granted counsel
for the PSJ Plaintiffs authority to recover 2@ntified accounts receivable, and ordered that any
and all recoveries on those 20 rigeles be divided 33.3% to counsel for the PSJ Plaintiffs and
66.7% to the registry to fund prata distributions to all PACA aimants. Plaintiffs state that
they “are not seeking compensation for collegtime Defendants’ accounts receivable.” [159, 4]
It appears to the Court that the time entriessstie, which predate the entry of the June 12th,
2009 order, are related to the itl&oation, rather than the coltdon, of Defendants’ accounts
receivable. Therefore,ehtime entries are allowed.

In sum, for the reasons stated above, $5,590.0@&imed attorneys’ fees are disallowed.

d. Costs

The contractual provisions at issu®vide that the “Buyer [Defendants] agrees to pay all
costs of collection, including attaeps’ fees.” Therefore, counsel for the PSJ Plaintiffs are
entitled to reasonable costs, audition to attorneys fees. Sd&aiser v. MEPC American
Properties, Inc 518 N.E.2d 424, 427 (lll. App. Ct. 1st Di€87) (even where contract provides
for attorney fees and costs, only reasonable fees will be alloMedifacturers Life Ins. Co.
(U.S.A)) v. Mascon Inforation Technologies Ltd270 F. Supp. 2d 1009 (N.D. Ill. 2003) (where

contract provided for award of fees, postponiegision on reasonableness of attorneys’ fees and

11



costs until the party seeking those fewsdftime records and other itemized cost®arties
seeking reimbursement “must present enougipsrting documentation to allow the Court to
determine whether specific coste reasonable and necessarlischer v. Avanade, Inc2007
WL 3232494, at *1 (N.D. lll. Oct. 31, 2007). TkRmurt “may reduce or deny reimbursement for
any expenses that are not properly documenté&ddit Belt Canning Co., Inc. v. Heinemann’s
Inc., 2006 WL 1430801, at *2 (N.DllI May 17, 2006). The PSJatiffs request $3,195.89 in
costs. Defendants object that the costs rave adequately documented. At the time that
Defendants filed their objectiorteey were correct — the cesivere not sufficiently supported
with documentary evidence. Indeed, counsel for the P&atis had filed no supporting
documentation at that time. However, in respdndeefendants’ objections, counsel for the PSJ
Plaintiffs submitted supporting documentation. efidfore, many of the claimed costs now are
adequately documented and, ie tGourt’'s judgment, are reasorablThose claimed costs that
are not reasonable are addressed below.
1. March 13, 2009 Billing Statement

Counsel for the PSJ Plaintiffs request reinsieanent for $242 in travel expenses incurred
in connection with attendinghe February 13, 2009 TRO heway, the February 19, 2009
preliminary injunction hearingand the February 24, 2009 stahearing. In support of these
costs, the PSJ Plaintiffs have submitted thrgeeese reports and parking receipts for February
19, 2009 and February 24, 2009. For each court agpearcounsel for the PSJ Plaintiffs seek
to recover for parking, mileage (@trate of $1 per mile), and dgjeaning costs. Counsel for the
PSJ Plaintiffs have not submitted dry cleaning receipts. Therefore, those expenses are not
sufficiently documented. And, in any event, tBeurt does not consideounsel’s dry cleaning

to be a necessary expense. BEIS, Inc. v. Volvo Const. Equipment North America,, |1B809

12



WL 1851136, at *3 (N.D. Ill. June 29, 2009) (dlsaing cost of dry cleaning service for
witnesses on the ground that it is not “necessathdditigation”). Therefre, $42 — the cost of
the dry cleaning — is deducted from the claimed costs.

Counsel for the PSJ Plaintiffs also seeknbursement for $691.20 in copy expenses.
These expenses are not recoverable for a nuwmbesasons. First, the PSJ Plaintiffs have
submitted no invoice or bill for these charges, tratefore they are not equately documented.
Moreover, the billing statement does not indidadev much was chargguer page. Therefore,
the Court cannot determine whethtbe request is reasonable. Seadum USA, Inc. v. La
Cafetiere, Inc 2009 WL 1702808, at *4 (N.D. Ill. June 12009) (“Courts in this circuit have
found rates up to 20¢ per page to be reasonable,” and will reduce the per-page rate for copies
where the claimed rate exceeds that charged bydeutsipy shops). Finally, the PSJ Plaintiffs
fail to identify what documents were copied,kimg it impossible to discern whether these costs
were reasonably necessary. emerican Automotive Accessories v. Fishm@@l F. Supp.
995, 997 (N.D. lll. 1995) (denying request fopgg costs where documentation submitted did
not “describe what was copied * * * [or] the ste per page or the miper of the copies”);
Northbrook Excess & Surplus Ins. Co. v. Procter & Gamble @24, F.2d 633, 643 (7th Cir.
1991) (party seeking copying costs is “notuged to submit a bill of costs containing a
description so detailed as toake it impossible economicaltp recover photocopying costs,”
but must “provide the best biladown obtainable from retained records”). Accordingly, the PSJ
Plaintiffs’ request for reimbursemeait these copy expenses is denied.

2. April 21, 2009 Billing Statement
Counsel for the PSJ Plaintiffs request $7&xpenses incurred traling to the March 11,

2009 hearing on the PACA claims procedure. Ageounsel for PSJ Plaintiffs seeks to recover

13



for the cost of his dry cleaning. For the mastated above, that amount — $15 — is deducted
from the claimed amount.

As referenced above, counsel for the PSlnEffs request reimbursement of $458.27
expended on postag&he documentation counsel for the PSJ Plaintiffs have submitted verifying
these costs simply lists the names and addresses of various companies to which the PSJ
Plaintiffs’ attorneys apparently mailed docurnsgrthe date on which the documents were sent,
and the cost of postage assamiatvith each mailing. The date for each mailing is March 19,
2009. According to the billing statements, cainfor the PSJ Plaintiffs sent out claims
packages to potential trust claimants on Ma@h2009. Thus, it appears that the PSJ Plaintiffs
are seeking reimbursement for the postage dostgred sending out those claims packages.
However, pursuant to paragraph 15 of the Cladirmscedure [53], counsel for the PSJ Plaintiffs
was required to notify all potenti®ACA trust claimants of theACA Trust claim procedure by
registered or certified mail. And the pest expressly agreed that $500 was reasonable
compensation for all costs incad in connection with sermtfj the notice, including postage
charges. [53,  15]. Therefore, counsel fer B8J Plaintiffs may not be reimbursed for these
costs, and the requdst postage is denied.

Counsel for the PSJ Plaintiffs also seekmbursement for another $741.90 in copy
expenses. Like the copying cestiscussed above, these expenses are not recoverable because
they are not adequately documented, and tbexehe Court cannot determine whether these

costs were reasonable or necessary.
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3. June 23, 2009 Billing Statement

Finally, counsel for the PSJ Plaintiffsgueest another $78.30 for copying. Again, the
copying expenses are not recoverable becauseathayt adequately documented, and therefore
the Court cannot determine whether thes&ts were reasonable or necessary.

* * *

In sum, the Court deducts $2,026.67 in costs feonmsel for the PSJ Plaintiffs’ claimed
fees and costs, in addition tbe $5,590.00 in fees disalloweboae. Therefore, a total of
$7,616.67 is deducted from the PSJ Plaintiffs’ total amount of documented fees — $34,576.39.
Put another way, the PSJ Plaintiffs have destrated that $26,959.72 of their total attorneys’
fees and costs are reasonable. However,sasigsBed above, because only seven of the ten PSJ
Plaintiffs are entitled to attoeys fees, their counsel can oger only a percentage of that
$26,959.72. That percentage igher 49.58% or 56.49%, dependi on which of the PSJ
Plaintiffs’ submissions is correct.

This is not the first time that disparitiessaobmissions by the PSJaRitiffs have caused
confusion regarding their requedt fees, and the Court alrealgs given PSJ &ihtiffs one
opportunity to clarify theirequest for fees. See [200]. response, the PSJ Plaintiffs filed a
Supplemental Filing to Clarify Caléation of Claims [201]. It ishat document that indicates
that the PSJ Plaintiffs are entitled to 49.58% eftittal allowed fees armbsts. The Court will
treat the latest submission, which the PSJ Plairfiléid in order to clarify their position, as the
correct one. Therefore, the@t concludes that PSJ Plaifgifare entitled to $13,366.63 in fees

and costs.

15



B. Interest

In light of the developments discussdibee, the Court revisdss February 2nd order
[173] to award Champ prejudgment interest. Cowntta the PSJ Plaintiffs’ claims, the award of
prejudgment interest in the PACA context is n@ndatory, nor is the Court required to use the
lllinois statutory rate. As th€ourt explained in its initial der, the question of whether to
award prejudgment interest under PACA absemitractual right, as well as the proper rate of
interest, is left to the discretion of the court. $&ddle Mountain Land and Produce Inc. v.
Sound Commodities In@07 F.3d 1220, 1226 (9th Cir. 2002) (halglithat “a district court may
award reasonable prejudgment et to PACA claimants if sln an award is necessary to
protect the interests of PACA claimantsndathat such an award absent contract is
discretionary”); see als&ndico Potatoes, Inc. v. CIT Group/Factoring, In67 F.3d 1063,
1071-72 (2nd Cir. 1995) (holding thdistrict court has broad stiretion to fashion prejudgment
interest award to PACA claimantsnd holding that the district ad did not abusés discretion
in awarding prejudgment interest at the fedstatutory interest rate as opposed to the higher
New York statutory rate)resh Kist Produce, LLC v. Choi Corp., In@51 F.Supp.2d 138 (D.
D.C. March 10, 2003)n re Southland + Keystond32 B.R. 632 (9th Cir. BAP 1991(Ger-Nis
Intern., LLC v. FJB, Ing 2008 WL 2704384, at *17 (S.D.N.Y. July 3, 2008y Produce Co.,
Inc. v. East West Imports, InQ009 WL 4884154, at *2 (N.D. Tekec. 15, 2009). As noted
above, when the Court issued its February 2, 2010 order [173], it was under the misapprehension
that Champ was the only claimant seeking prejuelgt interest. Based in large part on that
misunderstanding, as well as on the fact thahd@ACA claimant stands to recover onlpra

rata share of its claims, the Court concluded tihatould be inequitable to award prejudgment
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interest to Champ alone. The Court also notedl ihit were to awat prejudgment interest, it
would be inclined to do so #te federal statutory rate.

However, upon reconsideration in light of tfeet that most claimants are entitled to
contractual interest, the Coucbncludes that the award ofasitory interest would not be
inequitable. Therefore, statuy prejudgment interest is aved to all claimants seeking'it.

With respect to the proper interest rate, the parties appear to have contemplated in their
contracts the use of thate interest rate toalculate prejudgment intese In order not to
disrupt the parties’ expectationset@ourt concludes that use of the lllinois rate of 5% interest is
appropriate. See 815 ILCS 205/2.

Finally, the Court must determine the dateotlyh which interesthould be calculated.
Generally, prejudgment interest is awatdérough the date of judgment. Segy, Cement
Division, Nat'l Gypsum G. v. City of Milwaukeel44 F.3d 1111, 1117 (7@ir. 1998) (“the
very name ‘prejudgment’ interest strongly suggdéisét the relevant dats a judgment date”).

The Court sees no reason to deviate from thaémge rule here. The complications that have
arisen in unpacking all of the issues related toparties’ claims do not change the fact that the
claimants have been without access to the funds for the duration ofighgolit. In order to
effectuate the purpose of prejudgment interesiat is, making the claimants whole — the Court
awards prejudgment interest at the lllinois statutory rate through the date of judgment. The
Court will enter judgment in this matter on Smpber 17, 2010. Each claimtas directed to
calculate the interest that it is due (at either the lllinois statutory rate of 5% or the proper
contractual rate) throlgSeptember 17, 2010, and to fileslzort document advising the Court

(and counsel for Defendants) thfe appropriate amount by @ember 1, 2010. Defendants are

" The claimants seeking statutory prejudgment @steinclude: Pride of San Juan, Lakeside Produce,
Seashore West, Natural Selection Foods, Califo8pacialty Produce, California Citrus Specialties,
Alamax, Alpine Foragers.
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given until September 7, 2010 to lodge any objections to any of the proposed interest
calculations.
IV.  Conclusion

For the foregoing reasons, the PSJ Plfintire awarded $13,366.63 in attorneys’ fees
and costs. The claims are allowed as reviselow. On September 17, 2010, the Court will
issue a final chart setting forth the total aléble claim for each claimant, and will enter

judgment on those amourits.

Claimant Principal | Contract | Statutory | Atty. Fees | USDA | Disallowed| Total

Amt. of Interest Interest and Costs | Filing Portion of | Claim
Debt Allowed'® | Fee per | Principal | Allowed
Federal
Law

Pride of San| $59,014.13

Juan, Inc.

Classic $37,354 $10,053.24
Salads, LLC
Dayoub $17,864.66 $3,875
Marketing,
Inc.

12 Also pending before the Court are the PSJ PftshMotion for Entry of Judgment Against Defendant
S&M Produce, Inc. and for Disbursement of Regidtunds [191] and the PSJ Plaintiffs’ Motion for
Entry of Judgments for Pride of San Juan Plain&fjainst Defendant S&M Produce, Inc. [210]. In each
motion, the PSJ Plaintiffs ask this Court to entélgjnent in their favor against the corporate defendant,
S&M Produce, Inc. In light of the Court’s intemiti to enter judgment on September 17, 2010, after each
claimant calculates and submits the amount ofudggnent interest to which it is entitled, the PSJ
Plaintiffs’ motions [191, 210] are denied without prejudice.

13 While the Court concludes that seven of the P&ih#iffs — Classic Salads, Dayoub Marketing, Inc.,

Ruby Robinson Co., Inc., Natural Forest, Inc., The Kinoko Company, The Mandolini Co., Inc., and
Seashore West — are entitled to a total of $13,36BGRtorneys’ fees and costs, the Court has not
apportioned that amount between the seven claimdrtsrefore, the chart deaot set forth an amount

of attorneys’ fees and costs allowed for those seven claimants despite the fact that the Court has
concluded that collectively they are entitled to a total of $13,366.63 in attorneys’ fees and costs.
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Fru-Veg
Marketing,
Inc.

$12,007.80

Interest
pursuant to
PACA
default
order
award:
$101.66

$500

Lakeside
Produce,
Inc.

$15,753

$100

Natural
Forest, Inc.

$9,440.30

$1,725

Ruby
Robinson
Co., Inc.

$1,844

$500

The Kinoko
Company

$6,529

$1,175

The
Mandolini
Company,

Inc.

$883.50

$200

Seashore
West, Inc.

$4,262.25

$500

Sato & Co.,
LLC

$59, 915.75

$8,716.86

The Garlic
Company

$23,292.50

$3,388.23

Champ
Produce,
Inc.

$61,773.05

$1,576.83

3

Royal Rose,
LLC

$26,024.80

$3,786.26

World Wide
Produce

$4,167.50

$3,030

Natural
Selection
Foods, LLC

$8,041.85

$1,600

California
Specialty
Produce,

Inc.

$10,019

$2,000

California
Citrus
Specialties,
Inc.

$24,598

Northern
Pine, Inc.

$29,351
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Van
Solkema
Produce,

Inc.

$3,264

$1,109.27

Alamax, Inc.
d/b/a
Nature’s
Best Garden

$1,621.64

$550.57

Dietz &
Kolodenko
Co.

$657.50

$224.28

Alpine
Foragers
Exchange,
Inc.

$15,101.75

JAB
Produce,
Inc.

$2,253.50

--- $305.18

Jack
Tuchten
Wholesale
Produce,
Inc.

$1,203

--- $162.90

$474.50

Fresh King
Inc.

$13,599

$2,700

Coosemans
Chicago,
Inc.

$4,186.75

--- $746.92

Pearson

Food Corp.

$17,012.45

$9,164.50

Dated: August 16, 2010

%

RobertM. Dow, Jr.
UnitedState<District Judge
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