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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SATO & Co., LLC, et al.,

Plaintiff,

CIVIL ACTION
(CONSOLIDATED FOR ALL
PURPOSES WITH Case No. 09-
cv-0737 (termed))

V.
S&M PRODUCE, INC., et al.,

Defendants. Case No. 08-cv-7352

PRIDE OF SAN JUAN, INC., et al., Judge Robert M. Dow, Jr.
Plaintiffs,
V.

S&M PRODUCE, INC., et al.,

N N N N N N N N N N N N N N N N N N N

Defendants.

MEMORANDUM OPINION AND ORDER

Currently before the Court are two motions for summary judgment, one filed by Plaintiffs

Pride of San Juan, Inc., ClasSalads, LLC, Dayoub Marketing,dn Fru-Veg Marketing, Inc.,
Lakeside Produce, Inc., Natural Forest,.IiRuby Robinson Co., Inc., The Kinoko Company,
The Mandolini Company, Inc., and Seashore West,'dn(collectively tle “PSJ Plaintiffs”)
[252] and the other by Defendant Donald J. Mid268]. The PSJ Plaintiffs seek a judgment
against individual Defendant Donald J. Midedtl® same amount as the judgment previously
entered by the Court against corporate Defeh@&&M Produce, Inc. Defendant Mided has
moved for summary judgment against Pléint®earson Food Corporation and Intervenor
Plaintiff World Wide Produce, Inc. and al$as filed a cross motion for summary judgment
against the PSJ Plaintiffs. For the reasons s#t fielow, the Court denies the PSJ Plaintiffs’

motion for summary judgment [252hd grants in part and deniagpart Defendant’s motion for
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summary judgment [268]. Defeandt’'s motion as it pertains tBearson Food Corporation is
denied as moot as its intervenor complaioes not allege a claim against Donald Mided
individually. The motion as it p&ins to the PSJ Plaintiff;d World Wide Produce, Inc. is

granted.

l. Background

This case arises out of the Perishable Agricultural Commodities Act of 1930 (PACA"), 7
U.S.C. 8§ 499aet seq. which was enacted to protectllses of perishable agricultural
commodities from unfair conduct by buyers saich commodities, including failure to pay
promptly and fully for produce ordered. PACA ce=ata statutory trust ifavor of sellers in
produce sold to buyerg.Qg, grocery stores and certain agg¢ntsxder which the buyer holds the
produce and any proceeds and receivables fromrtiduce in trust for the benefit of the seller.

7 U.S.C. 8 499¢(c)(2). In this case, the PSnkffs and IntervenoiPlaintiff World Wide
Produce, Inc. sold wholesale quantities ofigieble agricultural commodities (“produce”) to
Defendant S&M Produce, Inc. (“S&M”),nal S&M failed to pay for that produce.

On November 9, 2010, the Court entered aembed judgment in favor of the PSJ
Plaintiffs and against Defendant S&M. Thedgment found the claims of each of the PSJ
Plaintiffs to be valid and properly perfectédist claims under the Rshable Agricultural
Commodities Act, 1930, 7 U.S.C. 88 499a-499t (2009 & Supp. 2010) (the “PACA”) in the
amounts stated as follows: (1) Pride ofnSduan $ 64,545.00; (2) Classic Salads,LLC $
59,414.27; (3) Dayoub Marketing,Inc. $ 30,732.4Q;KA1-Veg Marketing,Inc. $ 12,645.84; (5)
Lakeside Produce, Inc. $ 17,593.18; (6) Natk@kest, Inc. $ 14,631.03; (7) Ruby Robinson Co.,
Inc. $ 2,808.58; (8) The Kinoko Company $ 10,024.25; (9) The Mandolini Company, Inc. $

1,340.86; and (10) Seashore West, Inc. $ 5,541.85. Defendant Lance Mided, one of two owners



of S&M and nephew to Defendant Donald Mided, filed a Chapter 7 bankruptcy petition and was
dismissed from this action. The other ownegnald Mided, admits that he is a “nominal
stockholder of S&M Produce,” but denies anyy-tiaday oversight ofthe company. His
“nominal” holding is 53% of the sites of S&M, while Lance owns 47% of the corporate stock.

During the relevant time period, Defendaiided was the president of S&M and was
listed as one of two “Reported Principal(s)” 8&M’s PACA license. The lllinois Secretary of
State report provided by Plaifi§ lists only Lance Mided—as regiered agent and secretary of
S&M—and makes no mention of Ddn.Don was one of twondividuals who had signing
authority on the S&M Produce checking accounSatith Central Bank & Trust in Chicago,
lllinois, which “contained the proceeds of duxe sales” from S&M’operations as a PACA
licensee. Although Lance Mided typically deposited proceeds from S&M'’s sales into the S&M
checking account, Don occasionally would deptis¢ proceeds if Lance was out of town.
Defendant admitted in discovery responses thdtfaiked to make sure the Company’s assets
were used to make payment to Rtdfs for the invoices at issue this case,” but denied that he
had any obligation or ability to do so.

According to Dorf,in 1998, he turned over all opematal control to Lace (his nephew)
and devoted his time to sellifgs computer software and sems. Although Don continued to
hold stock in the company, he had no dutiesesponsibilities for S&M after 1998 and made no
decisions for or on behalf &&M after he relinquished controDon had no knowledge of how

much produce was purchased, from whomwbio was paid and who was not, other than

! Don is listed as owner and president on a Lexis tedimitted by Plaintiffs, but Plaintiffs have not

advanced any argument on the legal viability or efdéstuch a document. While Don admits that he was
president, he was not the registered agent for the company.

2 Defendant Mided filed his cross motion fomsmary judgment and supporting materials on May 16,
2012. Plaintiffs were given two mdr# to respond, but they failed to sle. Thus, all of Defendant’s fact
statements are deemed admitted.



incidental knowledge as a result of handlingats when filling them out or signing them at
Lance’s direction. However, Don was regularlyttzd S&M office, as he operated his software
company out of the office and answered phonegraade deposits when Lance was out of town.

Lance traveled a good deal. When he wabtdwn, he would leaa batches of checks,
filled out and signed by him, with dates indicgtiwhen they were to be mailed. The bookkeeper
prepared an envelope with the days’ receiptsch Lance took to the bank unless he was out of
town, in which case Don made the deposi¥hen Lance was out of town, the bookkeeper
relayed the daily receipts to him, and if Lanieeided the deposit was not sufficient to cover that
day’s batch of checks, he decided which chdoksend and which were to be held for another
day. According to Don, he exated checks only when Lance sifieally directed him to sign a
check to a specific person ortigyin a specific amount.

After turning over day-to-day operations in 198®n did not attend any meetings of the
board of directors or stockholder®on did not hirefire, or supervise eployees and did not
sign any corporate minutes. He did not open S&ail, even when Lance was unavailable, but
left the task to the bookkeeper. He also claimas he did not review S&M'’s bank statements or
the company’s books and records, but reviewgumbnte to shareholders. Don did not receive
distributions, dividends, or taxeulits and did not have a company expense account. He also did
not sign contracts, leases, tax returns, orraloeuments on behalf of the company during the
relevant period.

On February 25, 2011, the PSJ Plaintiifed a motion for summary judgment. The
motion was later stricken with leat@ re-file instanter. On the same date that the PSJ Plaintiffs’
motion was re-filed, Defendant Don Mided moved for summary judgegainst World Wide

Produce, Inc. and Pearson Food Corporadod also cross-moved for summary judgment



against the PSJ Plaintiffs. Despite asking for, and receiving, a two-month extension of time to
respond to Defendant Mided’s summary judgment motion, the PSJ Plaintiffs failed to respond to
Mided’'s motion. World Wide Produce, Inoyho brought an intervenor complaint against
Donald Mided, also failed to respond. Peargood Corporation nevérought claims against
Donald Mided—Pearson’s only claim was agsi S&M produce—so Defendant’s motion for
summary judgment as to Pearson is denied as moot.

[. Standard of Review

Summary judgment is proper if “the movahbsws that there is no genuine dispute as to
any material fact and the movastentitled to judgment as a matiaf law.” Fed. R. Civ. P.
56(a). On cross-motions for summary judgmerd,@Gourt construes all facts and inferences “in
favor of the party against whom timeotion under consideration is madelh re United Air
Lines, Inc, 453 F.3d 463, 468 (7th Cir. 2006) (quotiigrt v. Diversified Collection Servydnc.,
394 F.3d 530, 536 (7th Cir. 2005)); see a@&woss v. PPG Industries, Ind36 F.3d 884, 888
(7th Cir. 2011);Foley v. City of Lafayette, Ind359 F.3d 925, 928 (7th Cir. 2004). To avoid
summary judgment, the opposing party mustbggond the pleadings and “set forth specific
facts showing that there is a genuine issue for tridiiderson v. Liberty Lobby, Inc477 U.S.
242, 250 (1986) (internal quotation marks and citation omitted).

A genuine issue of materiaadt exists if “the evidence isuch that a reasonable jury
could return a verdict fothe nonmoving party.” Id. at 248. The party seeking summary
judgment has the burden of establishing the laiclkny genuine issue of material fact. See
Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). Summanglgment is proper against “a
party who fails to make a showing sufficient téaddish the existence of an element essential to
that party’s case, and on which that pavilf bear the burden of proof at trial.Id. at 322. The

party opposing summary judgment “must do mdonan simply show that there is some



metaphysical doubt as to the material fact8latsushita Elec. Indus.dC, Ltd. v. Zenith Radio
Corp, 475 U.S. 574, 586 (1986). “The mere existenca sxdintilla of evidece in support of the
opposing] position will be insuffient; there must be evidence on which the jury could
reasonably find for the [opposing partyRnderson477 U.S. at 252.

Because the PSJ Plaintiffs aWdbrld Wide Produce, Inc. have failed to controvert (or
even respond to) Defendant Mided’s statement of facts, the Court deems those facts admitted so
far as they are supported bBgmissible record evidendeSee Local Rule 56.1(b)(3)(Cell,
Boyd, & Lloyd v. Tapy396 F.2d 1101, 1102 (7th Cir. 1990).

[I1.  Analysis

Several circuits have held that the PACAtgtory trust provision Ibws a plaintiff to
recover against both a corporation and its contiglbfficers for breach of fiduciary duty. See,
e.g., Weis-Buy Svcs., Inc. v. Paghddl F.3d 415, 421-22 (3d Cir. 200&plman-Hayden Co.,
Inc. v. Fresh Source Produc@l7 F.3d 348, 351 (5th Cir. 2000)he Seventh Circuit has
likewise indicated, albeit in dicta, that such an action may be maintdfadtirson Frozen
Foods, Inc. v. Crown Foods Int'l, Inc307 F.3d 666, 669 (7th Cir. 2002) (citirgolman-
Hayden,217 F.3d at 351). To determine personaliliigha court must determine: (1) whether
an individual’s involvement withhe company was sufficient &stablish a ledaesponsibility;

and (2) whether the individual breachefidaiciary duty to the PACA creditors.arry Shepard

¥ Local Rule 56.1 requires that statements of facts contain allegations of material fact and that factual

allegations be supported by admissible record evidence. See L.RMatet;v. Sanford]191 F.R.D. 581,
583-85 (N.D. Ill. 2000). Where a party has offerete@al conclusion or a statement of fact without
offering proper evidentiary support, the Cowitl not consider that statement. Seeg., Malec,191

F.R.D. at 583. L.R. 56.1(b)(3)(C) provides that “[a]llterdal facts set forth in the statement required of

the moving party will be deemed to be admitted unless controverted by the statement of the opposing
party.” The Seventh Circuit repeatedly has confirmed #hdistrict court has broad discretion to require
strict compliance with L.R. 56.1. Se=g., Koszola v. Bd. of Educ. of the City of Chic&#s F.3d 1104,

1109 (7th Cir.2004)Curran v. Kwon,153 F.3d 481, 486 (7th Cir.1998) (citiMjdwest Imports, Ltd. v.
Coval, 71 F.3d 1311, 1317 (7thC1995) (collecting cases)).



v. KB Fruit & Vegetable, Inc868 F. Supp. 703, 705-06 (E.D. Pa. 1994). When determining an
individual's involvement in th corporation, courts have loakdo various factors such as
whether an individualvas a directorGoosemans Specialties, Inc. v. Gargild@5 F.3d 701,
706 (2nd Cir. 2007)), had a role in causing the a breach of ®hstpérd v. K.B. Fruit &
Vegetable, 868 F. Supp. 703, 706 (E.D. Pa. 1994)), hadtol of the dayto-day operations
(Okun, Inc. v. Zimmermargl4 F.Supp. 346, 449-50 (S.D.N.Y993)), was active in the
management of the compan8upkist Growers, Inc. v. Fishet04 F.3d 280, 283 (9th Cir.
1997)), signed for company accoursR. Fruit & VegetableB68 F. Supp. at 706), or was the
primary actor in failing to pay under PACAinia Inc. et al. v. Ho873 F. Supp. 854, 861
(S.D.N.Y. 1995)). The PSJ Plaintiffs and Intmer Plaintiff World Wde Produce, Inc. claim
that Don Mided is personalliable for S&M'’s debt.

Defendant Don Mided asserts that he is regtlé to World Wide and the PSJ Plaintiffs
because he was only a “nominal” owner andceffiof S&M Produce and he had no control over
the day-to-day operations of the company. The PSJ Plaintiffs contend that, as president and one
of only two owners of S&M, Defendant cleanyas in a position to control the company if he
wanted to do sb. Plaintiffs further maintain that indiduals in Defendant’s position are required
either to (1) pay attention and act in the bestrésis of unpaidrust beneficiaris or (2) resign
their positions and remove therhas from the PACA license.

In support of their position, the PSJ Plaintlifghlight the following facts: Mided served
as the president of the company and was liated “Reported Principal” on the S&M’s PACA
license; he owned over halfehstock of S&M Produce; and heas one of two authorized

signatories on the S&M checking account at 8o0éntral Bank & Trust in Chicago, lllinois

* Intervenor Plaintiff World Wide Produce nevided a response to Defendant’'s motion for summary
judgment, and therefore the only arguments predeate those from the PSJ Plaintiffs and Defendant
Don Mided.



(which “contained the proceeds of produce safesh S&M'’s operations as a PACA licensee)
and would occasionally deposit proceedsmr&c&M’s sales into its checking account.
Furthermore, while Don Mided may have nejuished control of the company, he never
removed himself from the PACA license.

In response, Don Mided points out that in 198@ll before the conduct at issue in this
lawsuit) he turned over all operational contmlLance. Although Don continued to hold stock
in the company, he had no duties or respolisds for S&M after 1998 and made no decisions
for or on behalf of S&M aftehe relinquished control. Albugh Don was regularly at the S&M
office, he did not manage the company’s a#faizwhen Lance would go out of town, Lance
would sign and leave batches of checks with slatelicating when they were to be mailed.
Lance also decided which checks to send anttiwtvere to be held for another day. Don
maintains that he executed checks only when Lance specifically directed him to sign a check to a
specific person or entity in a specific amount.eTacord also reflects that Don did not attend
any meetings of the board of directors avckholders, did not sigany corporate minutes,
contracts, or tax returns on béhaf S&M, and did not hire, fie, or supervise employees. Nor
did he review S&M’s bank statements or the company’s books and records. Furthermore, Don
did not receive distributions, dividends, ok taredits and did not a a company expense
account. There is no evidentieat he received a lsay or any compesation for role as
president.

There is no dispute that Don was not invdiia the day-to-day operations of S&M.
Thus, the issue boils down to whether PACA ligbattaches because Don Mided remained on
the PACA license and held himself out as gpooate director by not sggning his position or

taking himself off the corporatdocuments. Defendant stresses that there must be active



involvement on the part of an individual defendamtPACA liability to attah. Plaintiffs argue
that the phrase “a persevho is in a position to control truassets” means one who is “legally
responsible” for trust assets.

Courts have recognized thidtere are many small corpokats in which an individual
may hold corporate office or shares for entilelyitimate purposes and not exercise any day-to-
day control over the company’s affairddid—Valley Produce Corp. v. 4-XXX Produce Corp.,
819 F. Supp. 209 (E.D.N.Y. 1993). The Third Citaeicently considered the issue of whether
an officer (also a shareholder) had actual rdver the management of a PACA trugear
Mountain Orchards, Inc. v. Mich-Kim, In&23 F.3d 163, 169 (3d Cir. 2010). According to the
Third Circuit, whether an individual is liablunder PACA turns not on whether he nominally
held an officer (or, if argued, rictor) position, nor even the siaéhis shareholding, but rather
on whether he had the authoritydirect the control ofie., manage) PACA assets held in trust
for the producersld. If so, he is secondarily liable fordaching the duty to preserve the PACA
trust. If not, then only the corporationsétf (and any controlling individuals) would be
responsible for the breach and thereftimble for the shortfall under PACAd.

In Bear, the Third Circuit held that the defgant—who was a corporate officer during
the relevant time period and owned 50% af #tock in a small “mom and pop” corporation
subject to PACA—had no actual authority ovew her husband operated the company. The
court reiterated the principleahmany circuits have adopted fassessing claims of secondary
liability under PACA: “[I]ndividual shareholders, officers, directors of a corporatiowho are
in a position to control trust assetnd who breach their fiduciaduty to preserve those assets,
may be held personalliable under PACA.” Bear, 623 F.3d at 171Golman—Hayden v. Fresh

Source Produce, Inc217 F.3d 348, 351 (5th Cir. 2000); see d@xmwsemans Specialties, Inc. v.



Gargiulo, 485 F.3d 701, 705-06 (2d Cir. 200Binkist Growers, Inc. v. Fishetp4 F.3d 280,
283 (9th Cir. 1997). The court concluded that, rdigas of the wife’s title or ownership status
during the relevant time period, the evidence gmésd at trial established that she did not
possess the power to manage the plaintiffs’ PAG8ets. Supporting the court’s conclusion was
the fact that all management decisions weeele by her husband, aided by his office manager.
Like the plaintiffs argued irBear, Plaintiffs here argue for a bright-line rule: If an
individual is an officerdirector, or shareholder of a corptioa, then he is by that fact in a
position to control the PACA trust assets. Purstaurthis view, “position” is to be understood
as meaning just that—onefsrmal position within the corp@tion—and context should not
matter. This is a temptingly straightforward agmo. Yet it has not been adopted in any of the
cases advanced by Plaintiffs. kestl, appellate courts that haaddressed this issue have taken
a more nuanced view, focusing on how eactpaa@tion is actually managed, such that the
“context” matters. See, e.gSunkist Growers104 F.3d at 283 (explaimg that “[a] court
considering the liability of [anindividual [under PACAJmay look at ‘the closely-held nature of

the corporation, the individual's active managenrefd[,]’ and any evidence of the individual's

> The district court cases, read as a whole, are not as consistent as the appellate court decisions, but also

suggest that individuals may be found secondarilyididbthey had some role in causing the corporate
trustee to commit the breach of trust. Séepard v. K.B. Fruit & Vegetable, In868 F. Supp. 703, 706
(E.D. Pa. 1994); see alddorris Okun, Inc. v. Harry Zimmerman, In&14 F. Supp. 346, 348 (S.D.N.Y.
1993) (holding that sole shareholder of the ooafion licensed to sell produce under PACA was
secondarily liable to PACA trust creditors as a caafiduciary, because “[a]n individual who is in the
position to control the trust assets and who doepresterve them for the beneficiaries has breached a
fiduciary duty and is personallifable for that tortious act”)Mid—Valley Produce Corp. v. 4—XXX
Produce Corp.,.819 F. Supp. 209 (E.D.N.Y. 1993) (findingepident of company personally liable to
PACA creditors based on its finding that he kinmyly caused the corporation to breach its duty as a
trustee, but finding insufficient evidence of retdo hold president’'s wife—owner of 100% of the
stock—liable because she could not be presumedvie déseercised control over the company’s affairs);
West Indian Sea Island Cotton Ass'n v. Threadtex, ’d.,F. Supp. 1041, 1054 (S.D.N.Y. 1991) (an
officer who causes a corporate trustee to commit a breach of trust which causes a loss to the trust is
personally liable to the beneficiaries for that losEje cases do not suggest that individuals can be found
secondarily liable merely because they served as corporate officers or shareholders.

10



acting for the cqgroration.”) (quotingFrio Ice v. SunFruit, Inc.724 F. Supp. 1373, 1382 (S.D.
Fla. 1989));Hiller Cranberry Products165 F.3d at 9 (assessing at sgainst the president and
sole shareholder and noting thRACA imposes liability on “acontrolling person of th[e]
corporation, who uses the trust assets for purpose other than repayment of the supplier”)
(citations omitted)cf. Golman—Hayden217 F.3d at 351 (concludingahthe defendant’s sole
shareholder was liable under PACA because “manifestly had absolute control of the
corporation”). Taken together,gbe cases suggest a test thettanto account formal positions
but relies primarily on contextalling on courts to (i) determenwhether an individual holds a
position that suggests a possible fiduciaryydot preserve the PACA trust assetsy(, officer,
director, and/or controlling shelmolder) and (ii) assess whethbat individual's involvement
with the corporation establishes that she aeisially able to control the PACA trust assets at
issue. Se8ear, 623 F.3d at 172. As the Third Circuitshsummarized, “[a] formal title alone is
insufficient—especially when faced with a a@lln ‘mom and pop’ corporation * * * where

formalities may be less meaningfulld.

Don Mided’s situation presén a reasonably close questiander this approach. He
admitted to being an officer (president) during the relevant time period and also held 53% of the
corporate stock. However, he disputes thaadtaally had the power to control the PACA trust
assets at that time. The evidence presentdeldiptiffs—a website page listing Donald Mided
as a reported principal on the €A license of S&M Produce and a Lexis report listing him as
the president—suggests on the surface that Daledivas involved in operating the corporation
and, therefore, may have given the perceptiat tie could control the PACA trust assets.
However, Defendant’s uncontroverted facts lesth his very limitedrole in operating the

corporation. Importantly, Don stated thia¢ was not involved in any of S&M’s business

11



decisions (major or minor) and had not beewolved in the day-to-day management of the
corporation for approximately ten years. iSfflassessment was confirmed by S&M'’s office
manager and by Lance Mided and was not chalkkdgyePlaintiffs. Furthermore, there is no
evidence that Don received a sgladistributions, dividends, aiax credits or performed any
duties beyond depositing proceeds and gregiegple who stopped by the office — both of
which he did only when Lance was travelling. Both Lance and the officer manager confirmed
that all business decisions were made by Laegen when he was traveling, and that the only
time Don ever signed a check was at the direadiobance. Don also did not sign contracts,

leases, tax returns, or any other documentsatralf of S&M during the relevant time period.

In Bear, the plaintiffs presenteevidence that theppuse was a 50% shareholder, signed
corporate documents, and worked part-time, but the Third Circuitth@ldhis was not enough
to establish personal liability. Here, the evidercceven more scant. Plaintiffs chose not to
respond to Defendant's summgndgment motion and failed tbring forward any evidence
beyond two webpage printouts and some disppvesponses, which admitted nothing beyond
the bare minimum. Plaintiffs did not presentdence that Don signed documents or worked for
S&M at all, let alone receivedsalary or distributions from ¢hcompany. Nor did they present
evidence that Don held himsadlt as a principal of S&M, othat they spoke with Don and
extended credit to S&M in reli@e on his promises or good wilFinally, although Don admits
that he occasionally signed chealt his nephew’s direction, Pl&ffg have not submitted a copy

of a single check that he signed.

Given Plaintiffs’ scant evidentiary showingethposition rests entirely on the notion that
Defendant, as a corporate officer and part-ownén the authority to sign checks, necessarily

was in a position to control the trust assets and must be held individually liable for failing to

12



preserve them. The Third Cir¢uejected that exact positionBear, 623 F.3d at 174 (“We
disagree. The evidence presentéd: support[s] the onclusion that Mrs. [eisher was not in a
position to manage Fleisher déluce generally, and the truasssets specifically, in any
meaningful way.”). The evidence here shadhat, like the “mom and pop” corporationBear,
S&M was a family company in which one relative—nephew Lance—essentially had all the
power (and what he did not have wa®rcised by his office manager). Bear, the wife was a
subordinate; here, Don Mided who was entirely ¢eft of the management of the company. In
sum, the minimal evidence offered by Plaintiffssupport of their clainfor personal liability
against Don Mided falls short of demonstrgtithat Don possessed thequisite control over
trust assets that would support a finding of liabilitgf. Weis-Buy Farms, Inc. v. Quality Sales
LLC, 2012 WL 280617, at *14 (D. Conn. Jan. 31, 20@@ncluding thathe executive vice
president—who purchased produte fill existing orders, hadsignature authority on the
operating account, received a salary, and draveompany car—was ngiersonally liable
because he was not in a position to egerthe preservation of trust asseisithony Marano Co.
v. MS-Grand Bridgeview, Inc2010 WL 5419057, at 11 (N.D. lll. Dec. 23, 2010) (holding
personally liable a one-tiil shareholder, who had servedvase president and night manager,
oversaw not only the produce but also otherttassets, was a signatory on the bank account,
and attended shareholdeeatings, but did not reviethe financial accounts).
V.  Conclusion

For the reasons stated above, the Courtedetiie PSJ Plaintiffs’ motion for summary
judgment [252] and grants in part and deniespart DefendanDon Mided’s motion for
summary judgment [268]. Defeandt’'s motion as it pertains tBearson Food Corporation is

denied as moot as its intervenor complaitoes not allege a claim against Don Mided

13



individually; Defendant’s motioras it pertains to the PSJ Pitifs and World Wide Produce,
Inc. is granted. Given that alaims asserted against Don Midedividually are dismissed and
all other claims in this litigation have beersmissed or adjudicated, the Court will enter a final

judgment.

Dated: March 19, 2012

RoberM. Dow, Jr.
UnitedState<District Judge
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