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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

BENNIE STARKS

Plaintiff, 09C 348

VS. Judge Feinerman
CITY OF WAUKEGAN, WILLIAM BIANG, ARTIS
YANCEY, as Special Representative of Deceased
Defendant MIGUEL JUAREZ, DAVICDEPREZ, CARL
HAGSTROM, RUSSELL SCHNEIDER, SHARON
THOMAS-BOYD, andNORTHEASTERN ILLINOIS
REGIONAL CRIME LABORATORY,

Defendans.

SHARON THOMASBOYD,
CrossPlaintiff,
VS.

CITY OF WAUKEGAN and NORTHEASTERN
ILLINOIS REGIONAL CRIME LABORATORY,

N N N N N N N N N N N N N N N N N N N N N N N N N

CrossDefendants.

M EMORANDUM OPINION AND ORDER

Bennie Starkspenttwentyyears in prison for a 1986 rape and assault thaay® helid
not commit. In this sujtStarks alleges th&V/aukegan police officefd/illiam Biang,David
Deprez, andiguel JuareZcollectively,with the City of Waukegan, “Waukegan Defendants”),
dentistsRussellSchneider an€arl Hagstrom(together,'Dentist Defendantg; andforensic
serologist Sharon Thomassfid conspired to and didolate his federal due process rights
connection with his criminal prosecution, ahdt theyconspired to and dichaliciously

prosecute and intentionallyfiict emotional distress on hiin violation of lllinoiscommonlaw.
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Doc. 259. Starksalso allege that the City of Waukegan atite Northeastern lllinois Regional
Crime Laboratory (“NIRCL”), Thoma8oyd’'s employerare responsiblander both the
common law and the lllinois Tort Immunity Act, 745 ILCS 10/9-1@2,dayingany judgments
thathe might obtain against the individual defendafitemasBoyd has filed a crosslaim to
similar effect against both entitie®ocs.230, 259. A threeveek jury trial is set to commence
on August 17, 2015. Docs. 338, 397.

Everyone egept Starks hasmoved for summary judgment. Docs. 309, 312, 316, 319,
325, 329. ThomaBoyd alsohas moved the court tteclare lllirois’s certificate ofmnocence
statute 735 ILCS 5/2-702, unconstitutional, Doc. 386, and the Attorney General ofdlhasi
intervened to defend the statute’s constitutionality, Docs. 399, 401. For the followiogs,eas
Dentist Defendants’ and NIRCL®ummary judgment matns are granted, Waukegan
Defendants’ and Thomdeyd’'s summary judgmennotions are granted in part and denied in
part, and Thomas-Boyd’s motion to declare the llli@dificate of innocencstatute
unconstitutional is denied as moot.

Background

Starks is the primary non-movant, so the following facts are set forth as faviardioin
as the recordnd Local Rule 56.1 permiSeeHanners v. Trent674 F.3d 683, 691 (7th Cir.
2012) In re United Air Lines, In¢.453 F.3d 463, 468 (71ir. 2006). Wherever possible, the
court will cite Starks’s Local Rule 56.1(b)(3)(B) responselsocal Rule56.1(b)(3)(C)
statements Docs. 356, 360 (opposiMjaukegan Defendantsummary judgmennotion);
Docs.348, 349, 350 (opposing Dentist Defendants’ modiobecs.352, 353 (opposing
ThomasBoyd’s motion). Dentist Defendants attached to their summary judgment materials the

transcripts from Starks’s 1986 criminal triahdthe court will citethose transcriptior



convenience. Docs. 313-4, 313-Bhe court als will cite the opinions of the Appellate Court of
Illinois in Starks’s state criminal proceedings

In the 198@rial, which was conducted by the Circuit Court of Lake County, lIllinois, a
jury found Starksguilty of the January 1986atteryand rape of a 69earold woman in
Waukegan People v. Stark€850 N.E.2d 206, 209 (lll. App. 2006)Starks IT). Starkswas
released from prison amtanted a new triah 2006 onthe basis of DNA testing thaicluded
him as the source of the semen found on the victim and in her undetdieair211 Doc. 360 at
1 38. TheLake CountyState’s Attorney dismisseddhiape and attempted rape chanmyate
prosequiin May 2012and the aggravated battesigarge in January 2013, amdSeptember
2013, the Lake County coussued Starks a Certificate of Innocemeelaring him “innocent of
all offenses for which he was incarcerate®oc. 360 at § 39; Doc. 360-3 at 125, 127, 129-130.
Following is an overview of the facts surrounding Starks’s arrest and conyictithrer details
appear irthe Oscussion section.

On the night of January 18, 1986e victimstepped outde her apartmerior some fresh
air when she saysshe waknocked down, dragged into a ravine, beaterandraped.
Doc.360 at 1 3. r attackershe told policeywore a watch and carried a black trench coat and a
red shopping baglbid. During the attack, she ripped the watch off the attacker’s wrist, and the
attacker eventuallfled with the red bag but left the trench coat behirmd. When police
initially responded to the crime scene, the victim told them that she had only bageheas not
raped,id. at 14, andemergency room doctors noted that there was no traumaveadiral area,
Doc. 352 at § 3.Around 500 a.m. on January 19, however, the victim told a halsporker that

she had been raped. Doc. 360 at | 5.



A caseworker fromhte lllinois Department of Public Aitestified at Starks'sial that the
victim had told her thaghe had not actually been raped andlteatito policeand medical
personnebecause she wanted Starks “to pay for beating her up.” 35@cat | 3; Doc. 318-at
78-79. At trial, the victim gave confused and contradictory testimony alvbat happenethe
night in question.Starksll, 850 N.E.2cat 210 Doc.313-4 at 108, 114-115, 117.

Police recovered the trench coat and watch from the ravine, along satrf and a pair
of gloves foundn the coat. Doc356 at  6.A dry cleaning ticket in the coat eventually led
policeto identify Starks asstowner.ld. at] 7. On January 21, 1986, Starks voluntarily went to
the Waukegan police station, signellliaanda waiver, and spoke to Biang. Doc. 360 at 7.
Starksadmitted thathe trench coat wass, and that othe night of the attacke wascarrying a
red bag containing a sweater he had purchased earlier thatlday f12, 7. Several withesses
testified at trial that they had seen Starks in variausrnsthat night with both the trench coat
and the red bag. Doc. 383at146-177. Starkstold Biang that he had been robbediw coat
and watchalong with some cash and other iterb®c. 360 @ { 7. Starks also told Biang that he
had been robbed of the red bhgt Biangs police reporindicatedthat Starks said thae had
left the red bag at his mother’s house before the robbbiy.; Doc. 3601 at25-26, 28-29
(Starks’sJanuary 22, 201deposition testimony)d. at136-138 (Biang’s January 21, 1986
report). Biang's report was not admitted into evidence at trial, but his testimony wsisteo
with what he wrote in the reporReople v. StarkdNo. 2-86-1021, 539 N.E.2d 926 (tabl&)p
op. at 11 (lll. App. June 2, 1988)Starks 1) (reproduced at Do@&60-2 at 83-108, 93)

Doc. 3135 at $-63 (Biang's trial testimony).
After taking Starks’s statemerjangand Juarez went to the hospital to interview the

victim. Doc.356 at 9. The victim hashrlierdescribed herssailant as a cleasshaven



African-Americanmale around 18 or 19 years old; Starks at the time was 26 and had a mustache
and beard. Doc. 360 at 1 2-3. Nevertheless, when Juarez showed the victim a phateearray,
fingered StarksDoc. 356 at 1 9. The photo array was not introduced into evidence at trial and
has since been destroyed. D860 at {1 13-14Neither Juarez nor the victim referrexdthe

photo array at trial; the victim identified Starks in courhesattacker. Do@B56 at 1 34-35;
Doc.360-2 at 87; Doc. 313-4 at 114.

Biang returned from the hospital and arrested Starks, vidiang noticed had scratch
marks on his bodyDoc. 356at 110, Doc.352 at § 7. The next mornirigeprez asked Starks
how he had gotten scratched; according to Deprez’s notes, Starks responded, “| mllist've f
somewhere.” Doc360 at 1 19Doc. 360-1 at 214-215 (Deprez’s January 22, 1986 report).
Starks, however, maintains that he toldpBzthathe had beeacratched ding the robbery.
Doc.360 at 1 19; Doc. 360-1 at 33-3Beprez’s report was not admitted into evidence at trial,
and his testimony was limited to stating thabladadministered th&liranda waiver to Starks.

Doc. 360-2 at 93; Doc. 313-5 at 50-54, B#eprez’s trial testimony)

A grand jury indicted Starks on February 5, 198&c. 360-1 at 188. Juarez, the only
witnessat the grand jury proceedingstified that the victim identified Starkgicture from the
photo array and, in respongea graw juror’s question, added that the victim had “[n]o
hesitation on her identi[fication] of [Starks], no.” Doc. 360-1 at 186, 188 (Juarez’s grand jury
testimony). Juarez further testifidtht Starks’s picture had been indéd in the array because
he “wasat the scerfeand because police had found his trench coat, gloves, and scarf in the
ravine where the victim was attacked. at 187. Juarez also told the grand jury that “there was
a laundry tag located [in the trench coat] and we were able to trace the laurtdrtheagleaners

and the cleaners were able to tell us who that customer had Bkieh. At trial, however,



Juarez testified only that the victinadtold himthather attacker was 18 or 19 years old and
clean shaven. Do860-2 at 94; Do. 313-5 at 837 (Juarez’s trial testimony).

Meanwhile,having noticed what appeared todigite mark on the victirs shoulder,
Biang contacted Schneiden January 22, 1986he day after Starks’s arresb)serve as a
forensic dentatonsultant on th case. Do360 at 1 27-28; Doc. 349 at { 34. Biang
accompanied Dentist Defendants to the hos|atal that daywhere they saw the bite maakd
helped another officer take pictures of it. Doc. 360 at; 1P8@. 349 at  39. Following the
indictment, Dentist Defendants took photos and impressions of Starks’s teeth, which they then
used in their bite mark analysis. Doc. 349 at 1 40-43. In a May 13, 1986 letter to the
prosecutor, Dentist Defendants wrote: “We have done a detailed comparisobité tharks
with the models and have found a definite match. It is our conclusion that the Hites on
victim] were made by Benrgic] StarksJr” Doc. 360 at  35; Doc. 360-3 at 79 (Dentist
Defendants’ May 13, 1986 letter). Dentist Defendants followed up on July 1, 1986, describing
their techniques in more detail and concluding: “The comparison of the models to thiedbite
and the overlays to the bite photo indicated a very specific and unusual pattern leadlitigeus
conclusion that the bite dthe victim] was inflicted by Bennie Starks Jr.” D@&0 at § 36;
Doc. 360-3 at 81 (Dentist Defendants’ July 1, 1986 letter).

Both Schneider and Hagstrom testified to the same effect at trial. 3@ at 91-92;
Doc. 3134 at224-282, 288-295; Doc. 313at 25. According to Starks’s expeirt this case
David Senn, Dentist Defendants overstated their conclysagti'e maximum level of certainty
endorsed byorensicodontologist guidelines in 1986 was only witlaifireasonable medical
certainty” Doc. 350 at 1 34Doc. 350-3 at 38. Furthermoraccording tdSenn,Dentist

Defendantsphotograph of the bite mark was out of focus and therefore may not have been to



scale, andby orienting the bite mark to match the victim’s description of the aftackto
match Starks’s dentitiondheyreversed the maxillary (uppeaipdmandibular (lowerjaws
Doc. 350 at 11 27, 32; Doc. 350-3 at 37-38.

Thomas-Boyd was a forensic scientist and serologist who in 1986 worked for the
Northern lllinois Police Criméaboratory NIRCL’s predecessorDoc. 352 at 1 9. Assigned to
the Starks cas@&homasBoyd submitted four serology reports datihuary 28, February 28,
March 5, and April 10, 1986ld. at 14; Doc.317-2 at 44-62. Her first report requested blood,
saliva, and hair samples from Starks, and a saliva sample from the victim. Doc. 3J.-Blat
final reportconcluded: “In order to make a sound scientific decision concerning the possible
exclusion of the suspect, Bennie Starks, as a possible source of the foreign blood geatps de
on the submitted vaginal swab ... and underwear ..., a semen standard from Bennie Starks is
required.” Doc.317-2 at 61; Doc. 353 at 1 22-24. Accordingly, the prosecutor filed a pretrial
motion to obtain a semen sample, but Starks objected and the trial judge denied the motion.
Doc.352 at 1 13; Doc. 317-2 at 64-66. ThorBasrd's final report also included a “Table of
Results/Blood Genetic Marker Analysis,” which showed that only H antigens haddugl in
the vaginal swab and semen stain on the victim’s underwear. Doc. 352 at | 12;3aic] 35,
Doc.317-2 at 62. The repartdicated that the victim was a type O rgeTretor (meaning she
did not secrete blood type antigens in her bodily fluids), and that Staska type B secretor
(meaning he secreted both B and H antigens in his bodily flui2is}. 352 at § 12Doc. 353 at
1925, 31;Doc.317-2 at 62. Although some type B secretors secrete more H than B antigens,
Doc. 352 at § 12, Senn opines that only fpercentof secretors fall into this “aberrant secretor”

caegory, Doc. 353 at 11 29, 31.



ThomasBoyd did not explain this detail either in her report or at twalereshe testified
simply: “I could not exclude [Starks] as a possible source of the seffat.means that | have
to include him.” Doc. 313-5 at 22-28NA testing in2000 and 2005 conclusively showed that
Starks was not the source of the sem@tarksll, 850 N.E.2cat 215 Doc. 360 at § 37; Doc. 378
aty 37;Doc. 353-3 at 10, 46see alsd’eople vStarks 966 N.E.2d 347, 350 (lll. App. 2012)
(“Starks 11 (“the DNA test results exclud[ed] defendant as the source of the '9emen

The jury convictedstarks of two counts of aggravated criminal sexual assault, one count
of attempted aggravateriminal sexual assault, one count of aggravated battery, and one count
of unlawful restraint Starks 11} 966 N.E.2dat 350(citations omitted). The trial court vacated
the unlawful restraint convictioas a lesser included offendad., and in 198&he state
appellate ourt on direct appeal vacated one of the aggravated sexual assault con\Btarkss,
[, slip op. at 26[Qoc. 360-2 at 108) Starks ultimatelyvassentenced to 60 years’ imprisonment
on the remaining aggravated sexual assault conviction, to be served concurréralyl Byear
sentence for the attempted aggravated sexual assault ayghagentence for the aggravated
battery. Starks I| 850 N.E.2d at 210-11.

In March 2002armed with DNA testing resultStarks filed a post-comstion petition
for a new trialon the sexual assault and attempted sexual assault chahggsthe Appellate
Court of lllinois granted in 2006ld. at 211, 214-15. Having spent the past twenty years behind
bars, Starks was released on bond in October 2B86ple v. Stark975 N.E.2d 71, 74ll.
App. 2012) (‘Starks IV). Starks then filed a supplemental post-conviction petition in 2007
asking for a new trial on the aggravated battery gdant Ibid.

Starksfiled thissuit in January 2009. Doc. This court stayed theut pending the

resolution of Starks’s state court criminal proceedings. 2010 WL 481290 (N.D. Ill. Feb. 4, 2010)



(Coar, J.).After theLake County State’s Attorneggreed to vacate the aggravated battery
conviction and dismgsthat chargeolle prosequin January 2013, this court lifted the stay and
allowed Starks to file an amended complaint. Doc. 94. Motion practice ensued, and the court
ultimately deniedefendants’ motions to dismiss. Xo&17-118, 146-147, 187-188forted
at 946 F. Supp. 2d 780.D. Ill. 2013); 2013 WL 587456@N.D. Ill. Oct. 31, 2013.

Starks’s fourth amended complainsitaelve counts (two of them labeled Count 9,

whichthe court will call’9a” and “9b”), as summarized byitgtable:

Biang, :

Deprez, Schneider & | Thomas- NIRCL
Hagstrom Boyd

& Juarez

City of
Waukegan

1: §1983 due process X X X

2: §1983 failure to intervene X

3: § 1983civil conspiracy X X X

4: § 1983Monell liability X

5: lllinois malicious prosecutior|

X
6: lllinois IIED X
7: lllinois civil conspiracy X

XXX
XXX

8: Respondeat superidiability
for police officers

9a: Liability under745 ILCS
10/9-102for police officers

10: Respondeat superior
liability for ThomasBoyd

9b: Liability under745 ILCS
10/9-102 for Thomag8oyd

11: Implied indemnityliability

for ThomasBoyd X

Doc. 259. The court has originglirisdiction over the § 1983 claims under 28 U.S.C. § 1331 and
supplemental jurisdiction over thetate law claims wder 28 U.S.C. § 1367(a).
Discussion
Section 1983 Due Process Claims
Count 1 ofthecomplaint alleges that the individual defendants viol&tzaks’s

Fourteenth Amendmerlue processghtsby suppressing favorabkvidenceandbr by



fabricatingunfavorlbleevidence.Doc. 259 at 1 63-70:[T] he suppression by the prosecution
of evidence favorable to an accused upon request violates due process where theisvidence
material either to guilt or to punishment, irrespective of the good faith or bhddfdie
prosecution.”Brady v. Maryland373 U.S. 83, 87 (19633eealso Armstrong v. Daily786 F.3d
529, 550 (7th Cir. 2015yeferenang Bradys “familiar holding thassuppressionf material
exculpatory evidence violates due process”) (emphasis retholreaddition, a police officer
who manufactures false evidence against a criminal defendant violates dus pribegs
evidence is later used to deprive the defendant of her liberty in some Witfock v.
Brueggemann682 F.3d 567, 580 (7th Cir. 2012).

A. Waukegan Defendants

Starks alleges thaarez, Duprez, and Biang—itheee Waukegan police officers
deprived him of due process by suppressing favorable evidence and/or by fapricatin
unfavorable evidence against him. Specifically, he alldggsluarez deliberatetioctored the
photo arraythat he showed the victim tite hospital, causing her to falsely identify him as the
attacker. Starks also alleges that on January 22, 1986, he told Deprez that he hadtbeed scra
during the robbery; Deprez’s report, by contrast, states that Starks could not thekcratches
and offered only the feeble excuse that he “must’ve fell somewhere.” 3b0at  19compare
Doc. 360-1 at 33-35 (Starks’s deposition testimamyf id. at 214-215 (Depreg’report).

Finally, Starks alleges that on January 21, 1986, he told Biang that he had been robbdeddf t
bag containing the sweater; Biang’s report and subsequent testimony, lagcatated that
Starks claimed thdte had earlier left the red baghis mother’s apartment. Doc. 360 at  7;
compareDoc. 3604 at 2526, 2829 (Starks’s deposition testimony)th id. at 136-138 (Biang's
report); Doc. 313-5 at 84-85 (Biang’s trial testimony). Waukegan Defendants do uetlzag

they are entitledat qualified immunity for these alleged misdeeds, so the only question is

10



whether, on the summary judgment record, a reasonable jury could find for Starks on his due
process claim against the officers.

None of Starks’s allegations would permit a reasonabyjeto find that Waukegan
Defendants suppressé/orable evidence in violation &rady. “Evidence is ‘suppressed’
when (1) the prosecution failed to disclose the evidence in time for the defendakietose of
it, and (2) the evidenagas not otherwise availabte the defendant through the exercise of
reasonable diligence.Carvajal v. Dominguezb42 F.3d 561, 567 (7th Cir. 2008) (emphasis
added)seealsoPetty v. City of Chicagd’54 F.3d 416, 423 (7th Cir. 2014&pme). Starks’s
being scratcheduring the robbery and the red bag’s being stolen were both known to him; after
all, they formed part of hialibi. Deprez and Biang therefore could not have “suppressed” this
evidence within the meaning Bfady. SeeHarris v. Kuba 486 F.3d 1010, 1015 (7th Cir. 2007)
(“The fact that Harris had an alibi for the Mexico City Café shooting ethsrwise availablg¢o
Harris.”); United States v. Le&99 F.3d 864, 865 (7th Cir. 200BBrady ... deals with the
concealment of exculpatory evidence unknown &défendantLee was aware of his own
pants.”). Like the plaintiff irHarris, Starks €ssentially seeks an extensiorBoadyto provide
relief if a police officer makes a false statement to a prosecutor by arguing tfatanis
‘suppressingevidence of the truth by making the false statemgFite Seventh Circuithas
already foreclosed this extension.” 486 F.3d at 18&&alsoSaunders-El v. Rohd&78 F.3d
556, 562 (7th Cir. 2015) (same). Accordingly, Biang and Deprez did not “suppre$s’sStar
alibi by failing to mention #-or to admit their own alleged fabricatier$o prosecutors.

The same holds for Juarez’s allegedly flayedto arrayprocedures, as explained by
Petty.

Petty alleges that CPD officers coerced Tarver into giving false evidence by
threatening him with jail time if he did not cooperate, holding him against his

11



will in a locked room without food or water for over 13 hours, badgering him,
and pressuring him to identify Petty as one of the assailants. ...

Petty not only knew of drver's treatment before his trial began, he had the
opportunity to explore this topic at trial and could have subpoenaed the CPD
officers to compel their testimony to cast doubt on Tasvieléntification.
Because Petty knew of Tarverlleged coercedentification before his trial
started and had sufficient time to use that information at his trial, summary
judgment was appropriate on tBeadyclaim.
754 F.3d at 423-24Likewise, Starks knew about Juarez’s having shown the victim a photo
array, and he indisputably “had the opportunity to explore this topic at trialfaet, it was
Starkswho called Juarez as a witne8§hen examining Juarez, Starks’s attorney attempted to

undermine the victim’s ktourt identification:

Q Okay. And did you have occasion to speak to [the victim] concerning a
description of the alleged offender?

A. Yes, | did.
Q. And did she tell you, officer, that the alleged offender had no facial hair?
A. Yes, she did.

Q. Did she also tell you that the alleged offender was approximately 18 to
19 years of age?

A. Yes, she did.
Doc. 313-5 at 887 (Juarez’s trial testimony)Given the circumstancedyarez did not
“suppress” evidence in violation Birady.

Although Starks has nBrady claim against Waukegan Defendants, they mighthstve
violated due process by fabricating inculpatory evidence. As noted above, &qgftber who
manufactures false evidence against a criminal defendant violates due pritnag¢ssvidence is
later used to deprive the defendant of her libertyome way. Whitlock 682 F.3d at 580
(emphasis added)rhe italicizedphrase is the key one—to violate due process, the falsified

evidence must haverivolved not merely the fabrication, but the introduction of the fabricated

12



evidence at the criminal tendants trial. For if the evidence hadrnbeen used against the
defendant, he would not have been harmed by it, and without a harm there is, asivearntiete
no tort.” Fields v. Wharrie 740 F.3d 1107, 1114 (7th Cir. 201d¢ealsoSaunder<=l, 778 F.3d
at560(“[A] police officer who manufactures false evidence against a criminal defenolatées
due process if that evidence is later used to deprive the defendant of [hig]ititsemme way)
(internal quotation marks omitted).

Deprez’s reportvas not introduced into evidence at trial or offered to the grand jury, and
he did notestify about its contents. Deprez’s trial testimony was limited to stating that he
obtained aMiranda waiver from Starks before Biang’s January 21 interview. Doc. 313-5 at 50-
54, 56. Accordingly, Deprezallegedfabrications about what Starks said about his scratches
could not have violated his due process rigl8seArmstrong 786 F.3dcat 553(“We have
observed, for example, that an accused has no claim agaoicar who fabricates evidence
and puts the evidence in a drawer, never to be’)s€&telds, 740 F.3cat 1114 (as quoted in the
paragraph immediately abov&¥hitlock 682 F.3cat582 (“[I] f an officer (or investigating
prosecutor) fabricates evidenaerd puts that fabricated evidence in a drawer, making no further
use of it, then the officer has not violated due process; the action did not cause ameefiinge
of anyones liberty interest).

Likewise, Juarez’s allegedly doctored photo array was never introduced into ewatlence
trial, thereby absolving Juarez of any potential liability Alexander v. City of Soutdend 433
F.3d 550 (7th Cir. 2006), the Seventh Circuit held: “The Constitution does not require that police
lineups, photo arrays, amdtness interviews meet a particular standard of qualitgoes,
however, guarantee the right to a fair trah this context, via the due process clause of the

Fourteenth Amendmertand that right is violated if unduly suggestive identification teassq

13



are allowed to taint the tridl.Id. at555 (citation omitted). So even if Juarez’s photo array was
suggestive, it did not “taint the trial” because neither it nor testimony about itfiesdoor
admitted at trial.See ibid (“[F]lawed identificaton procedures are not themselves constitutional
violations; plaintiffs must showowthose flawed procedures compromised the constitutional
right to a fair trial.”).

Juarezid testifybefore thegrand jurythat the victim with “[n]o hesitationidentified
Starks’s picture from the photo arraoc. 360-1 at 186, 188 (Juarez’s grand jury testimony).
(The photo array itself was not shown to the grand jury.) But lying to a grand jtirgt is what
Juarez did, is not actionable as a constitutional tort under 8§ 1983, for “a grand jury hisess
absolute immunity from an§ 1983 claim based on the witnetsstimony! Rehberg v. Paulk
132 S. Ct. 1497, 1506 (2012)[TThis rule may not be circumvented by claiming that a grand
jury witness conspired toresent false testimony or by using evidence of the withesismony
to support any other § 1983 claim concerning the initiation or maintenance of a prosecution.
Were it otherwise, a criminal defendant turned civil plaintiff could syngirame a clainto
attack the preparation instead of the absolutely immune actions thenisébrés(quotation
marks omitted)seealsoBuckley v. Fitzsimmon&0 F.3d 789, 795 (7th Cir. 1994}or if the
constitutional entitlement is a right to prevent use offthlse]confession ..before the grand
jury[], then absolute immunity undenbler defeats Buckles claim’). Rehbergacknowledged
that “law enforcement officials who falsify affidavits [or] fabricate evidence concerning an
unsolved crime’butsideof the grand jury context are not absolutely immune from § 1983
liability, 132 S. Ct. at 1507 n.1, but Starks has not adduced evidence suggesting that Juarez did

either of those things.

14



Even if Juarez were not protected by absolute immunity for his testimomg lleéo
grand jury, Starks has not identifieénd the court’s own research has not revealzaly
Seventh Circuit or Supreme Court case recognizing a due process (as opposedotosmalic
prosecution) claim based on false evidence or testimony that was pdegeatgrand jury but
never introduced at trialCf. Saunderd=l, 778 F.3d at 561 (“Nor does the burden of appearing in
court and attending trial, in and of itself, constitute a deprivation of liberty.9teter, in the
specific context of flawed onerly suggestive identification techniques, the Seventh Circuit in
Alexandersquarely held that the due process right is limited to the right to taidir‘Grounded
in due processhe constitutional interest implicated in challenges to police ideatidin
procedures igvidentiaryin nature. ... Accordingly, South Bend cannot be liable under § 1983
unless Alexander shows how the flaws in South Bend'’s identification techniques séukd hi
unfair” 433 F.3dat555. So even if as a general matterdarotwithstandindgRehberg
presentingcertain kinds ofalse evidence to a grand jury we@mehowactionable as a
constitutional tortAlexanderholds that presenting the results of an overly suggestive lineup or
photo array is not.

Fieldss remarking the fabrication of evidence harmed the defendant before and not just
during the trial, because it was used to help indict him,” 7404&.Btl12, does not establish that
a plaintiff can maintain a 8983 suit based solely on the use of fabricated evidanestimony
to procure an indictment. That passagEields, which did not citeRehbergexplicitly relied on
Julian v. Hanna732 F.3d 842, 846-47 (7th Cir. 2013), which involved a malicious prosecution
claim—afederalmalicious prosecution claim, whiaevas allowed because Indiana law was
found not tgprovide an adequate remedy under the circumstances of thatSesefaanchi v.

McQueen2014 WL 700628, at *11 (N.D. Ill. Feb. 24, 2014) (making the same point about

15



FieldsandJulian), on appeal No. 14-1635 (argued Apr. 16, 2015). And malicious prosecution,
of course, is all abouhe baselessitiation of criminal proceedings-unlike the due process
clause.SeeAlbrightv. Oliver, 510 U.S. 266, 283 (1994) (Kennedy, J., concurring in the
judgment) (“the due process requirements for criminal proceedings do not incladeadtfor
the initiation of a criminal prosecutin Furthermore, that passage fréieldsappears in a
hypothetical in which a prosecutor, acting in an investigative capacitycdtds evidence that a
second prosecutor then uses to obtain a conviction. 740 F.3d at 1112. The hypothetical thus
explicitly involved the introduction dabricated evidencat trial; the question was whether the
first prosecutor—the one who fabricated the evidence but then dropped out of the case—could be
held liable for the fabricationFieldsanswered “yes.lbid. But nowhere didrields question
the requirementhat the fabricated evidence must be introdwatddal; to the contrary, it
reaffirmedthat requirementld. at 1114 (requiring “the introduction of the fabricated evidence at
the criminal defendant’s trial” as an element of Wikitlockfabricationtort).

Likewise, citing that passage frdarelds Armstrongreasoned that an eventually
acquitted defendant is still deprived of his liberty if he is imprisoned awaitalgand therefore
thatif police irretrievably destroy (as opposed to merely suppress)patowy evidence, the
defendant may have a vialBeadyclaim. 786 F.3d at 55125"“Destruction is not easy to
remedy. Deliberate destruction of evidence with potential or apparent exculpatory aalue c
make it impossible for the accused to receive due process of law, regardlegsrotdueiral
posture of the criminal case at tivae of the destruction.”). This passage frArmstrongis
inapposite, for it involved the destruction of evidence and not fabricated grand jurytgstim

Moreover, Armstrongreaffirmedthat a viabléNVhitlockclaim requires the fabricated evidence to
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have been introduced at trial: “[A]n accused has no claim against an officer wicatizd
evidence and puts the evidence in a drawer, never to be used.” 786 F.3d at 553.

In any event, because the Seventh Circuit has not circulated to the full court undir C
Rule 40(e) the questiomhetherAlexandershould be overruled, it cannot be understood in
Fields or Armstrongto have silently overruled the requirement that a faulty photo array must
taint the trialin order for it to give rise to a due procesdation. See Igbal v. Patelr80 F.3d
728, 729 (7th Cir. 2015) (“lgbal maintains, however, that we abandtelézl/in Johnson v.
Pushpin Holdings, LLC748 F.3d 769 (7th Cir. 201,4)ithout so much as citing it. That’s not
how precedent worksln this circuit it takes a circulation tbe full court under Circuit Rule
40(e) for one panel to overrule anotherBjooks v. Walls279 F.3d 518, 522 (7th Cir. 2002)
(same) For these reasons, Starks cannot maintain his 8 1983 claim against Juarez based on his
grand jury testimony about thlvectim’s photo identification.

That leaves Biang's alleddabrications. Biang’s report, which stateédt Starks claimed
to have dropped off the red bag before he was robbed, was not admitted into ewiddfered
to the grand jury, andbdor the reaons discussed above it could not have violated Starks’s due
process rightsSeeArmstrong 786 F.3cat 553 Fields 740 F.3cat 1114 Whitlock 682 F.3dat
582. Biang did, howevetestify to the same effect at the trial. The detail albloeired bag as
not a trifle. Afirming Starks’s conviction on direct review, the Appellate Court of llsnooted:

[T]he complainant testified her assailant fled the scene carrying a red bag.
According to defendant’s statement, he had dropped this red bag &ff at hi

mother’s houséeforehe was robbed. Thus, defendant’s statement to the
police [about having been robbed] has little, if any, exculpatory value.

Starks ] slip op. at 19 (Doc. 36R-at 101). Yet there is no federal due process remedy when a
police officer perjures himself on the stand because police officers, like dthesses who

testify in a criminal proceeding, have absolute immufatythe content of their testimonysee
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Briscoe v. LaHug460 U.S. 325, 345 (198&horrami v. Rolince539 F.3d 782, 789 (7th Cir.
2008). Immunity aside, moreover, g Constitution does not require that police testify
truthfully; rather‘the constitutional rule is that the defendant is entitled to a trial that will enable
jurors to determine where the truth liesSornberger v. City of Knoxvill&@34 F.3d 1006, 1029
(7th Cir. 2006) (quotinguie v. McAdory341 F.3d 623, 625-26 (7th Cir. 200350rnberger
involved aBrady claim, but the language quoted above indicates that its holding is broader (“the
Constitutiondoes not require”), resulting in the conclusion that because Starks had the
opportunity to challenge Biang's false testimony in front of the jury, heweteill the
constitutional process he was due.
There admittedlys tension betweeBornbergerandWhitlock If, asWhitlockholds,a
police officer violates due process taypricating testimony footherwitnesses to deler in
court, why should the officer egmaliability if he gives théalse testimony himself? Either way,
the defendant suffethe same harm. Bubé same tension exists in the grand jury context,
where the Supreme Court—recognizing that, as here, absolute immunity does exad[]extall
activity that a witness conducts outside of the grand jury rooh@sronetheless held tha
immunity “may not be circumvented by ... refram[ing] a claim to attack the prteparastead
of the absolutely immune actions themselveR€hberg132 S. Ctat 1506-07 & n.1. And there
may be good reasdan treatthe two situations differently; perpgsthe officer’s potential
exposure to a perjury prosecution or other sanction is thought to be enough of a detesrémt so a
satisfy due proces<f. ibid. (“law enforcement witnesses face the possibility of sanctions not
applicable to lay witnesses, namely, loss of their jobs and other emplosategatt sanctions”).
The important point, however, is thathitlockdid not purport to overrul8orenberger

which remains good law in the Seventh Circuit and, being squarely on ‘Gdiet Constitution
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does norequire that police testiftyuthfully,” 434 F.3dat 1029, decides the issue her€ee

Igbal, 780 F.3cat 729 Brooks 279 F.3d at 522. Therefore, Biang’s allegedly false recounting of
his own conversation with Starks cannot, under governing Sevactht@recedent, serve as

the basis for @ue process claim under § 1983. Nor can his allegedly false report, since it was
never used against Starks during the criminal proceedings. Waukegan Defereltiréseéore
entitled to summary judgment on Stgikfederal due process claim.

B. Dentist Defendants

The court will treaDentist Defendants’ together, givdrat theyco-authoredheexpert
repors in Starks’s prosecutio@oc. 350 at {1 25, 34, 35, atektified to similar effect at hi
criminal trial, Doc. 313-4 at 256 (Schneidgestifying: “My opinion is that Mr. Starks bit [the
victim] in the shoulder.”)id. at 295 (HagstrorfIt is my opinion that Bennie Starks inflicted the
bite on [the victim].”) Doc.313-5 at 2, 5 (Hagstrotestifying that heand Schneider arrived at
their respective opinions “at the same time” because they “conducted [theirhetiams and
tests simultaneously’Doc. 350-3 at 27 (Schneider and Hagstrom’s jointly signed May 13, 1986
letter to the prosecutor stating: “Itasir conclusion that the bites on [the victim] were made by
Benny[sic] Starks Jr.”); Doc350-3 at 29 (same, in a July 1, 1986 letter to the prosecutor).
Represented by the same lawyehreyhave filedvirtually identical briefan this case Compare
Docs.311, 375 (Schneider’s briefgjth Docs.314, 384 (Hagstrom'’s briefs).

Based on their analysis tife bite mark on the victim’s should&entist Defendants
opined that Starke&as thebiter. The court previously held that Dentist Defendants are
absdutely immune for theitrial testimony, 946-. Supp. 2d at 788-89, 799, dndntist
Defendantgontinue to press both absolute and (unlike Waukegan Defendants) qualified
immunity for theirotheralleged misdeeds, Do811 at 7-9, 23-26. Tlreabsolute immunity

argument is really just an argumemt the meritsid. at 79, and it is questionable whether
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privatedentistsare everentitledto assergjualified immunity under 8 1983SeeCurrie v.

Chhabrag 728 F.3d 626, 632 (7th Cir. 2013) (finding “persuasthe Sixth Circuit’s holding in
McCullum v. Tepe693 F.3d 696 (6tlir. 2012), that a private doctor providing services to state
prison inmates is ineligible for qualified immunit@hields v. lllDept of Corr., 746 F.3d 782,
794 n.3 (7th Cir. 2014)same)compareFilarsky v. Delig 132 S. Ct. 1657, 1665, 1668 (2012)
(holding that a private lawyer retained by the city is entitled to assert aegiahimunity
defensébecauseiimmunity under 8§ 1983 should not vary depending on whether an individual
working for the government does so as a full-time employee, or on some othey, baiis”
Richardson v. McKnigh621 U.S. 399, 412 (1997) (holding that “private prison guards, unlike
those who work directly for the government, do not enjoy immunity fraitrirsa8 1983 casg.
Dentist Defendants also argue that they are not “state actors” for purp@sE333. Doc. 351

at 1013; but seeBurke v.Town of Walpole405 F.3d 66, 88 (1st Cir. 2005) (holding that a
forensic odontologist was a state actordaese hérendered a bite mark opinion only because
the Norfolk District Attornels Office, at the recommendation of the statavn forensic
odontologist, sought his assistance with the analysis of forensic evidencénnalcr
investigatiori). The cout need not resolvédnése issugasDentist Defendants prevail on the
merits ofStarks’sdue processlaim.

Supported by the opinion of Serims retained expeih this caseStarks argues that
Dentist Defendants’ opinioat histrial that hebit the victim was riddled with so many errors as
to amount to a due process violatidn.2009, the National Academy of Sciences released a
report on the use of forensic science in the courtrooatiohbl Academy of Sciences,
“Strengthening ForertsScience in thé&nited States(2009), www.nap.eduAtalogl2589/

strengthening-forensiseiencein-the-unitedstatesapath-forward The report noted that
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“[f] orensic odontology, the application of the science of dentistry to the field of law, includes
several distinct areas of focus: the identificatod unknown remains, bite mark comparison, the
interpretation of oral injuryand dental malpractice.ld. at 173. The report’s evaluationlmte
mark matching“the most controversial of the four areas just mentioriedJ’, is devastating:
Althoughthe majority of forensic odontologists are satisfied that bite marks
can demonstrate sufficient detail for positive identificatramscientific
studies support this assessmeamtd no large population studies have been
conducted. In numerous instances, experts diverge widely in their evaluations
of the same bite mark evidenedich has led to questioning of the value and
scientific objectivity of such evidence.
Id. at 176 (emphasis added, footnotes omijteel alsdBrandon L. Garrett & Peter J. Neufeld,
“Invalid Forensic Science Testimony and Wrongful Convictions,V85L. Revl, 67-71

(2009). The report explains:

Some of the basic problems inherent in bite mark analysis and interpretation
are as follows:

(1) The uniqueness of the human dentitias not been scientifically
established.

(2) The ability of the dentition, if unique, to transfer a unique pattern to
human skin and the ability of the skin to maintain that uniqueness has not
been scientifically established.

I. The ability to analyzeral interpret the scope or extent of distortion of
bite mark patterns on human skin has not been demonstrated.

ii. The effect of distortion on different comparison techniques is not fully
understood and therefore has not been quantified.

(3) A standard for the type, quality, and number of individual
characteristics required to indicate that a bite mark has reached a threshold
of evidentiary value has not been established.

National Academy of Sciencesypra at 175-76 (footnotes omitted).

There appearto bdittle, if any, scientifically valid datéo support the accuracy of bite

mark comparison, anthe data thatloesexist is damning. A2011 peer-reviewed article found
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thatbecause skin easily distortsidgta poor medium fobite marks the articledescribed an
experiment in whiclka single “dention” was used to produce nearly a hundsigd marks in
both skin and wax, anthe resultingskin marks not only failed to match the dentition that
created them, but were often closer matd¢hedherdenttions (thosehat did not create the
markg. Mary A. Bush, Peter J. Bush, & H. David Sheets, “A Study of Multiple Bitemarks
Inflicted in Human Skin by a Single Dentition Using Geometric MorphometridyAisg” 211
Forensic Sci. Int’'l1, 1-8 (Sept. 2011¥ece alsaNational Academy of Sciencesypra at 174
(“Unfortunately, bite marks on the skin will change over time and can be distorted by the
elasticity ofthe skin, the unevenness of the surface bite, and swelling and h&dliese
features may severelynit the validity of forensic odontologt).. A 2006 peetreviewed article
lamentedhe “disturbingly high false-positive error rate” of bite mark matchingvatenced in
partby a 1999 workshop conducted by the American Board of Forensic Odontology, in which
experts who “attempted to match four bitemarks to seven dental models found 63.5% false
positives! C. Michael Bowers, “ProblerBased Analysis of Bitemark Misidentifications,” 159S
Forensic Sci. Int'IS104, S106-S107 (20DP6Sixtythree percett The articlealso describes
other studies with similarly alarming findingkd. at S106.

It is thereforedoubtfulthat“expert bite mark analysis would pass muster under Federal
Rule of Evidence 702 in a case tried in federal coBeeFed. R. Evid. 78(c) (requiring that
experttestimony béthe product of reliable principles and methogd®. Michael Risinger,
“Navigating Expert Reliability: Are Criminal Standards of Certainty Beinfty e the Dock?,
64 Albany L. Rev99, 142 (2000§“[B] ite mark identification has little published data from
studies showing that forensic odontologists can identify the origin of a bite manknaorddeal

conditions, or how various non-ideal conditions affect individual and group performahes
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have been proficiency studies, but the results have never been made public. ... So bite mark
experts have benefited from their ability (up to now) to do few proficiency stadigto keep
secret the results of such proficiency studies as have been done; isn’t kinar&) ; seealso
Ege v. Yukins485 F.3d 364, 376 (6th Cir. 2007) (opining that “[b]ite mark evidence may by its
very nature be overly prejudat and unreliable,” and granting habeas relief because trial counsel
was ineffective for not objecting undérye to such evidence)Y et state courthiave regularly
acceptedite mark evidence—including all three States in the Seventh CirciBeeState v.
Stinson 397 N.W.2d 136, 137-40\(is. App. 1986) Niehaus v. State859 N.E.2d 513, 516 (Ind.
1977) People vMilone, 356 N.E.2d 1350, 1360 (lll. App. 1976ke alsd?eople v. Wright
1999 WL 33446496, at *2 (Mich. App. Apr. 23, 1999Bite mark comparison evidence is
currently admissible in at least thitiye states); Erica BeecheMonas, ‘Reality Bites: e
lllusion of Science in Bitddark Evidence, 30 Cardozo L. Rev1369, 1395 (2009s&me, and
further noting that “[b]y far the most widely used gate-keeping avoidance geehtiat judges
employ is admitting bitenark evidence because other courts e s¢). In approving the
admission of bite mark evidenc®tinsonconcluded:

[B]ite mark identification evidence presented by an expert witness can be a

valuable aid to a jury in understanding and interpreting evidence in a criminal

trial. The bite ma&k evidence presented in the case enabled the jury to see the

comparisons being made by the expeBg.looking directly at the physical

evidence used, the models and the photos, the jury was able to judge for itself

whether Stinsors teeth did in fact mieh the bite marks found on the victsn’

body.
397 N.W.2d at 140. The defendanStinsorultimatelywas exoneratedn the basis of DNA
evidenceand releasettom prisonafter spendin@3 yeardehind bars.SeeStinson v. City of
Milwaukee 2013 WL 5447916, at *1, 1(E.D. Wis. Sept. 30, 2013).

Starksargues that Dentist Defendaniéte mark*analysis” was so far outsidbe norms

of bite mark matchingsuch as they weria 1986 that it violateddue processFor this assertign
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Starks relies on the opinion of Seariprensic odontologistimselfwho hadestified as a bite
mark expertin many criminal cases. Do813-20 at 48-50 (SemCV). Eighty years ago,
Upton Sinclair observed: “It is difficult to get a man to understand something, whetahys sa
depends upon his not understanding it!” Upton Sindla@andidate for Governor: And How |
Got Licked109 (Univ. of Calif. Press 1994) (1935)lustrating Sinclair’'s pointSenn opines not
that bite mark matching is inherently unreliable, but only that Dentist Defendadts
analytical error@nd overstated their conclusions in Starksisiinal case. Doc350 at {1 25,
27, 32, 34; Doc. 350-3 at 31-38 (Senn’s May 10, 2010 repdrgt 59-64 (Senn’s Nov. 25,
2014 report)see alsRisinger,syra, at142(“[W] hile forensic odontologists are not loathe to
testify against each other before a jury as a mattepofion,’ they have not apparently been
breaking down any doors to testify to the rational limits of their own expéytideere is
Starks’s recitatiorof Dentist Defendants’ alleged misfeasance

[Dentist Defendantdpad a preexisting relationship wittthe Waukegan

Police Department and at some point Dr. Schneider was Sgt. Bia@igonal
dentist; were initially requestédo identifythe bite marks and match them

with the person that we had in custody”; failed to follow basic odontological
procedures in recording their evidergaghering; recklessly proceeded with
comparing the bite mark to Starks when it turned out that the photogfraph

the mark was so poor that the scale was out of focus; failed to examine other
photographs that were taken of the bite mark on January 19, 22 and 29; failed
to preserve thphotograph of the bite mark that they used to compare the
mark to Starks’ dentition; matched thiaxillary portion of StarKsdentition

to the mandibular portion of the bite mark because this was the only way it
would fit; issued opinions that stated that Starks definitely made the bite mark
even though this level of certainty violated odontological guidelines; stated t
Biang that Starksnade the bite mark beyond any question; used an
experimental chart to assert to the prosecamal the jury that there were 62
points of similarity between the photo of the bite mark and Stdek#tion

but failed to reveal that the chart was experimental and not generally accepted
in the odontological community; failed to have their work reviewed by an
experienced odontologist with whom Dr. Schneider had a close relationship,
even though this waseHirst real case iwhich they were comparing a bite

mark to a model, other than in classes; and stated that 8&ditkisely made

the bite mark even though in fact that was not their opinion and their real
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opinion was that Starks could have made the bite mark but so could another
person.

Doc. 351 at 9-10.

None of thesallegationsamount to due process violations. The only thia¢ even
comes closes that Dentist Defendantédiled to preserve thghotograph of the bite mark that
they used to compare the mark to Stadesitition” Id. at 9. But this allegation iighly
misleadingjn supportStarkscitesScneider’s deposition testimonoc. 350 & 132 (citing
Doc. 350-2 at 114-118), which states tBantist Defendantproduced at trial a slide containing
boththe photeandthe comparison model together, instead of each one individually. In any
event,even if Starks’s assertidradrecordsupport, nowhere does akege that Dentist
Defendantsfailure to keep that particular photo was in bad faitla aeliberate attempt to hide
favorable evidenceAbsent suclan allegationsupported byhe evidencgthe merdailure to
preserve the photograph is not a due process violaBesArmstrong 786 F.3d at 552 (holding
that “bad{aith destruction of exculpatory evideriaa “[d]eliberatedestruction of evidence with
potential or apparent exculpatory value” is a due process viol&iophases added)

Starks’sremaining allegations ultimateboil down toa complainthat Dentist
Defendants’ rep and testimony were incompetent and wrong, maybe grosséven by the
standards of bite mark matching in 198ghis claim faces an insurmountable obstacl@une v.
McAdory, which explained

No decision of the Supreme Coudéarly establishéghat experts (or any

other witnesses) must bight; the constitutional rule is that the defendant is
entitled to a trial that will enable jurors to determine where the truthTieat

a witness may give false or mistaken testimony therefore is not an
independent constitutional violation. What the Constitution provides is
assurance that evidence may be tested by-esamination and by contrary
proofs. Whether a given expert witness overstated her conclusion is mete for
crossexamination, and no one impad Buiés ability to elicit from her just

how likely (or unlikely) a feasonable degree of scientific certaingas in
her vocabulary.
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341 F.3dat 625 (citation omittedgeealso Sornbergerd34 F.3dcat 1029(same) Buie added:
“Informants may be lyig, eyewitnesses may be tricked by their own memories, and experts may
produce flawed analyse3.he tools of the adversary process supply the means to expose these
testimonial shortcomings.341 F.3d at 625.

Buiewas a habeas cadaut its holding abouwhatdue processequiresapplies with
equal forcego a §1983 constitutional tort actiorSeeSornberger434 F.3d at 102@elying on
Buieto dekat a 81983 due process claim). Accordinglyat Dentist Defendants may have
“give[n] false or mistakenestimony” or “overstated [their] conclusion” does not amount to a due
proceswiolation—at leasnot when Starks hadraasonabl@pportunity to crosgxamine them
at the criminal triglwhich he did. In short, “[n]either shopping for a favorable witness nor
hiring a practitioner of junk science is actionable, although it may lead totdiévgxross
examination if the judge permits the witness to testijuckley 20 F.3d at 796.

Nor has Starks adduced any evideta®lingto show that Dentist Defendzn
deliberately falsified their analysis or hid exculpatory resuft.Jones v. City of Chicag®&56
F.2d 985, 991 (7th Cir. 1988) (holding that a lab technician violated due process by failing to
include in her report her discovery that the crimind&ddant had different semen and blood
types from the types found jthe victim’s] vagind and by placing aexculpatory forensic
analysis of hair found on the victim’s pantyhose in a different crime fil@)th@ point, Senn at
his deposition essentiglexonerated Dentist Defendants: “[W]e almost instantly found
problems with [Dentist Defendants’] analysis, butageeed .. thatin 1986 the standards and
the guidelines were differetitanthey are at the time that we were doing the reevaluatiot
mean, you knowye believed that they did what they did in 1986 in good.falfloc. 349 at

1 83 (quding Doc.310-22 at 22) (emphases added).
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To be sureStarksasserts in his Local Rule 56.1(b)(3)(C) statement:
[Dentist Defendants] determined thati®fa]'s mandibular dentition did not
make the mandibular portion of the bite mark on [the victim], but they did not

report this to the prosecutor. Exhibit 21, Hagstrom 97; Exhibit 17, Schneider
173.

Doc. 350at 128. But the cited record material does swpport this assertion; at the very least,
it renders the assertion highly misleadikgpr what Dentist Defendants actually said was that
theydid match the mark to Starks’s dentitjiaand that they continue to believe they did so
correctly Doc.350-2 at 134-136 (Schneider’s testimony); Doc. 3%0-14 (Hagstrom’s)So
an accuratestatement of fact would be: “Dentist Defendants determined that Starkstibular
dentition did not makevhatthey thoughtvas themaxillary portion of the bite mark orné
victim, but which according to Semmasin factthe mandibular portion of the mark. Accurately
stated, the assertionwad not lead a reasonable jury to fithét Dentist Defendantshowingly
anddeliberately suppressed favorable evidence. The @tdd material actually says the
opposite: that Dentist Defendants oriented the bite mark the way they did prbecsalisat
resulted in both the mandibular and maxillary portions’ matching the bite mark, ilopin@on.
That is the ver essence dbite mark matching-and neatly illustrates why the@te endeavor is
so unreliable.

Indeed the very unreliability of bite mark identificatm works against Starks’s claim, for
given such a high false-positive rate, who can sayatimabite markanalysishas been
“falsified,” let alone deliberately? It would be akin to saying that anlagto “falsified” his
conclusion that, because the planets are in a particular alignment, the defenddwatvenus
committed the crime, or ttomplainingthata palm readr grossly deviated from professional
standards bynistaking the heart line fadhe head line But the court need not go this far; it is

enough that Starks has failed to adduce admissible evitireatdeentist Defendants deliberately
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falsified theiropinions, as opposed to merébyming them incompetently. That distinguishes
this case fronstinson where the odontologiststftered the identification of the missing tooth
following discussion withpolice officersjon November 15, 1984fterthey intervieved
Stinson.” 2013 WL 544791t *18. @Stinsors denial of qualified immunity to the
odontologists is on interlocutory appeal to the Seventh Circ&timson v. GaugeiNos. 13-
3343, 13-3346, & 13-334(arguedlune 6, 2014).)
Starks relies o®Brown v.Miller, 519 F.3d 231 (5th Cir. 2008), aRéerce v. Gilchrist

359 F.3d 1279 (10th Cir. 2004), to support his position that an expert’s provifdiisg ar
misleadingopinion (as opposed tfalse ormisleadingfacts) is actionable under thdue process
clause. Brownheld that the deliberate or knowing creation of a misleading and scientifically
inaccurate serology report amounts to a violation of a defendant’s due probess @9 F.3d
at237. Of course, as noted above, Starks has not adduceda##deyond mere sage and
conjecture—showingthat Dentist Defendantieliberatelyor knowinglyfalsified their reports.
Even putting that asid&rowns context is important, for the plaintiff's allegatiotiere went
beyond andvere much more serioulsan merely overstating scientific concluss:

Brown alleges that at this point Millgihe expert eitherintentionally and in

bad faith failed to conduct additional, commonly used te&h {éstsand

“enzyme test9 that would have made the identificat more specific and

accurate, and likely excluded Brown as the donor, or, in the alternative, that

Miller did conduct those tests, that those tests were conclusively exculpatory,
and that Miller concealed the exculpatory results.

Brown specifically akkges that these other tests were commonly used in the
same lab at the time, that Miller knew about and used those other tests in the
same Yyear, that Miller was unable to draw conclusions in similar identification
cases without performing those more specific tests, and that Miller could have
performed those tests in Broventase.Miller argues that these facts support

an inference either that Miller actually did conduct the tests in this case or that
he knew he should have reported that his results were inconclusive without
further testing.
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Id. at 235 (paragraph break addeds thispassage indicates, tBeown plaintiff specifically
alleged that the defendant had comeg@&xculpatory test result$t also bears mentiahat
Brownwas decided on a motion to dismiss, and thus took the plaintiff's allegations as true
without the benefit of a record.
Senn chargethat Dentist Defendants made mistakes in their anabgisréversing the
mandibular and maxillary jaws, and using an out-of-focus infage,350at 125-27, 34;
Doc. 350-3 at 31-3Bandthen compounded theerrois by overstatingheir (erroneous)
conclusions byayingthat Starkswasthe biter instead of that Star&suld not be excludeas the
biter. Senndoes not, however, opine that DenbBefendants perfored additional routinéests
but suppressed the results. To the contrary, as noted above, Senn opined “that in 1986 the
standards and the guidelines were different thag are at the time that we were doing the
reevaluation... | mean you know, we believed thfibentist Defendantsjlid what they did in
1986 in good faithi. Doc. 349 at 1 83 (quoting Doc. 310-22 at 22). Senn cannot testify as to
Dentist Defendants’ state of mindut the only reasonable inferertbat can be drawn fro his
opinion removeshis casdrom Brown's ambit—and Starks has offered no other evidence to put
it back in
Pierceis similarly unhelpfulto Starks, as this passage demonstrates:

Mr. Pierce claims that after his arrest, he was assured that he would be

released if a comparison of his hair samples did not match those found at the

crime sceneMs. Gilchrist falsely reported that the hairs were consistent; had

she truthfully reported that they were not consistent, Mr. Pierce would have

been released withimours of his arrest, and never triethis was aggravated

by Ms. Gilchrists failure to deliver the hair samples for review by an
independent forensic examiner hired by the defense, as required by law.

Moreover, as alleged in the amended complaint, vaineparing her forensic
report on the case, Ms. Gilchrist performed an enzyme test that conclusively
demonstrated that Mr. Pierce could not have been the source of the semen
found on the rape victim, but Ms. Gilchrist disregarded and disputed the
significance of this evidence in her report.
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359 F.3d at 1291 (paragraph break addédde Brown, Piercewas decide@n a motion to
dismiss. Also likeBrown the plaintiff inPiercespecifically alleged that the defendant
performed a particular test, obtained exculpatory results, and then delibsugetgssethem
Ibid. Starks has not adduced admissible evidence to suggest that Dentist Defendants did
anything of thesort.

Thereforeand in accord with binding precedeisie (“[w]hether a given expert wigss
overstated her conclusion is mete for cresaminatiori’ 341 F.3d at 625) an8ornberger
(same) Dentist Defendants are entitled to suargnjudgment on Starkstdue process claim.

C. Thomas-Boyd

The same result holds for Thomas-Boyd. Although Starksutlytihcants the magic
phrases-“she fabricated reports and concealed exculpatory evidence,’3Bdat 5—his
substantive allegations boil down to, and the record evidence can suppoat coyplainthat
ThomasBoyd’s expertserology opinion wag/rong:

[ThomasBoyd] issyed] conclusions in reports that stated that she could not
exclude Starks as a soumithe semen and so advising the prosecutor, when
in fact she could exclude him and should have done so. Additionally, her
recognition that therevas a 95% possibility that Starks was excludedhe
source of the semen was exculpatory evidence that she had a duty to report,
but she failedo do so.

Her failure to explain to the prosecutor what she now claims was the basis for
therequest for theemen sample and her failure to be forthright in the

meaning of her results shows a witness who was going to great lengths to
conceal the real meaning of her test results, andwamded to avoid at all

costs providing the scientific evidentiary conclusiohat were mandatdxy

the results she had obtained and which would have excluded Starks as the
attacker.

Doc. 354at 56 (paragraph break added). For the reasons given above, none of tlidrselare
violations, for the only thing Thomas-Boyd allegedsuppressed” was the fact that her

conclusion (that Starks could not be excluded) relied on an improbable assumption (that Starks
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was an aberrant secretor). That is not a suppreséridence, butnerely an unreliable expert
opinionthat“[t] he tools otthe adversary process supply the means to exp&seg 341 F.3d at
625. Nor is this a fabrication case lik&hitlockor Fields. For example, nowhere does Starks
allege that ThomaBoyd performedand then con@ded the exculpatory results afy additonal
test. To the contrary, shigied to run more testisut was stymied b§tarks’srefusalto providea
semen sample.

More to the point, Thomas-Boyd turned oadirof herserology reports to Starkesd the
prosecutor, and none of them contain falsesamdabrications Her final reportplainly
indicatesthat Starks is &ype B secretotthat the victim was a typ® non-secretor, and that only
H antigens were present in the samspleoc. 352 at § 12; Doc. 317-2 at 62 (Thontsyd’s
blood genetic marker analysis of the victim’s blood, saliva, and vaginal standarts;sSblood
and saliva standards; a vaginal swab from the victim; and the semen stain on thearderw
ThomasBoyd’s soleconclusion in thateport was:

In order to make a sound scientific decision concerning the possible exclusion
of the suspect, Bennie Starks, as a possible source of the foreign blood groups

detected on the submitted vaginal swab (iter®D)land underwear (item 07-
01), a semen standard from Bennie Starks is required.

Doc.317-2 at 61.That's it—and it is not falsefor if there remained (as Starks concedes) even
justafive percent chance that a@s the sourcef the semen, then it was entirely accurate for
Thomas-Boyd to conclude that he could not yet be “excluded,” which wegqldrea zero
percent chanceNor did Thomas-Boyd “overstate” her results beyond the bounds of forensic
science; to the contrary, she accurately said that she coulléfimatively exclude Starks.

Starks complains that Thom8®yd's trial testimony was misleading because it left the
impression thahe was among the 14% of the population who could have been the source of the

semen, when in fact there was at least a 95% chance that he w&»no854 at 7 But
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Thomas-Boyd is absolutelgnmune for her trial testimonySeeBriscoe 460 U.Sat 345
(holding that witnesses are absolutely immune from civil liability for their trial testyno
Polzinv. Gage 636 F.3d 834, 838 (7th Cir. 2011) (same). Andnti@mpressionsf which
Starks comfainsappear nowhere in heerolagy reports.Doc. 3172 at 4462.

Moreover,any confusion at trial was probably created3tgrks’slawyer, not Thomas-
Boyd. Leaving aside chatof-custody and methodology testimony, here wadutextent of
ThomasBoyd'’s testimonyon direct examinatioregardingher serology testing:

Q. Now, based on the tests that you conducted on all those exhibits on this,
did you form an opinion within a reasonable degree of scientific certainty

what the source of the sperm was that you located on the underwear and this
vaginal swab?

A. With comparison with the standards that | received from Bennie Starks,

| could not exclude him as a possible source of the semen. That means | have
to include him.

Doc. 313-5 at 22-23That testimay exactly matches theonclusion irherreport. On cross
examination, Starks’s lawyer attempteciposehetestimony’sscantprobative value:

Q. Okay. Now, you have used the words eliminated and included.

A. Yes. ..

Q. Okay. That's because you cannot say definitely whether or not it was
this person’s blood, this person’s hair, or this person’s seminal fluid?

A. Thatis correct.

Q. Okay. You do the seminal fluid and the blood groupings just as you
stated, that is, people have A, B, AB, and all thetanes, am | correct?

A. Yes, that's correct.
Q. Okay. You determined that the defendant’s blood type was B?
A. Thatis correct, yes.

Q. ltisafact, is it not, that 14 per cent of the population of this United
States has B type blood?
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A. That s correct.

Doc.313-5 at 30-31. So it w&tarks’slawyer who injected the “14%” into the record, probably
in an attempto minimize the importance of ThomBsyd's conclusion that she couldtno
“exclude” Starksas the source of the semen.

Later in crossexaminatbn, Starks’s lawyesuccessfully moved for judicial notice of the
fact that in 1980 the population of Lake County was more than 4501808t 33. Starks’s
lawyer then posed a hypothetical:

Q. So, when you say thatket me go backlf | have B type blod, okay?
A. Uh-huh.

Q. And I am a secretor, as you have indicated that the defendandigpu
find B type of, whatever you call it, stuff in the seminal flgids

A. Yes.

Q. —you would have to include me?
A. Right.

Q. Within that group?

A. Yes.

Q. So, if any of the jurors, the judge, anybody else in here had B type, you
would have to include them?

A. Right.

Id. & 31 (emphasis added). Thus, what happenddal is thafThomas-Boyd resporedto a
hypothetical, posed by Starks’s ovanwvyer, in which “youfind B type [antigens] in the seminal
fluids.” Ibid. Given this hypothetical, Thom&syd truthfully answered that sheould notbe
able toexclude anybody with B type blood. Answering hypotheticals is what expertSeso.
Williams v. lllinois 132 S. Ct. 2221, 2233-35 (2012) (plurality opinion) (discussing the history

and evolution of expert testimony based on hypotheticalsat Starks’s lawyer posed a
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hypothetical (*you find B type [antigens] in the seminal fluidsigtdid not match the actual
situation (only H antigens found in the vaginal swab and semen s#arf)ardlybe attributed to
ThomasBoyd or be evidence of her “bad faith,” Dd#54 at 7 asStarksasserts

In sum, Thoma®oyd is absolutely immune for her trial testimongne ofherreports
were false or fabricated, and, the reasons described above regardiegti3t Defendants, her
allegedly incompetent or mistaken expert opinion did not violate due prdsss®rnberger
434 F.3d at 102Buie, 341 F.3d at 625. Accordingly, ®masBoyd is entitled to summary
judgment on Count 1. This disposition makes it unnecessary to reach her other contentions,
includingthat she haabsolute and qualified immunity.
. Section 1983 Conspiracy Claim

Count 3 ofthecomplaint alleges th&efendants conspired to violate Staskederal
constitutional rights.Doc. 259 at 1 75-81But “conspiracy is not an independent basis of
liability in 8 1983 actions,Smith v. Gomeb50 F.3d 613, 617 (7th Cir. 2008), ghdrefore*an
actual denial of a civil right is necessary before a cause of action [for amg@rises,
Goldschmidt v. Patchet686 F.2d 582, 585 (7th Cir. 1982eeVaden v. Vill. of Maywoq®B09
F.2d 361, 366 (7th Cir. 1987)T o state a claim for relief under 42.S.C. § 1983, Vaden must
allege not only that the defendants conspired under color of state law to deprive her of he
constitutional rights, but also that she was in fact deprived of those NighBgcause Starks no
longer has a triable federal due process clhigfederalconspiracy claim necessarily i
11, StateLaw Malicious Prosecution Claim

Count 5 of theeomplaint alleges th&eferdants maliciously prosecuted Starks in
violation of Illinois common law. Doc. 259 at 1 95-%dalicious prosecution haBve

elements:
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(1) the commencement or continuance of an original criminal or civil judicial
proceeding by the defendant; (2) the termination of the proceeding in favor of
the plaintiff; (3) the absence of probable cause for such proceeding; (4) the
presece of malice; and (5) damages resulting to the plainfiffe absence of
any one of these elements bars a plaintiff from pursuing the claim.

Swick v. Liautaud662 N.E.2d 1238, 1242I( 1996) (internal quotation marks and citations
omitted);seealsoSaunder<=l, 778 F.3d at 56{same). Each defendant or set of defendants
raises slightly different argumentshich will be addressedah turn.

A. Waukegan Defendants

Waukegan Defendangsgue that Starks’s criminal proceedings were not terminated in
his favor. Doc. 321 at 7-9. To be favorable, a termination must have been “indicative of the
innocence of the accusedSwick 662 N.E.2cat 1242. Starks’s case ended not in an acquittal,
but in anolle prosequi See People v. Watsa®8 N.E. 265, 266 (lll. 1946) (“A nolle prosequi is
not a final disposition of the case, and will not bar another prosecution for the same dffense
not an acquittal, but it is like a nonsuit or discontinuance in a civil suit, and leaves theimat
the same condition iwhich it was before the commeement of the prosecution. Again, it has
been said that the ordinary effect of a nolle prosequi is to terminate the eéhavhich it is
entered and to permit the defendant to go wherever he pleases, without entering into a
recognizance to appear at any other tirtiét is entered before jeopardy has attached, it does not
operate as an acquittal, so as to prevent a subsequent prosecution for the sani§ offense
(internal quotatio)marks and citation omitted). #olle prosequiis not indicative of the
innocence of the accused wHéh is the result of an agreement or compromise with the accused,
misconduct on the part of the accused for the purpose of preventing trial, mercyeeguest
accepted by the accused, the tsion of new criminal proceedings, or the impossibility or

impracticability of bringing the accused to trialSwick 662 N.E.2d at 1243.
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Waukegan Defendangsgue that a new trial was impossible or impracticabtedue taa
lack of reasonable grounds to prosecute Starks, but because the victim had died. Agcording
Waukegan Defendants contend, “not only was the victim unavailable for retrial, but her prior
testimony could not have been used because her cross examination had been imgermissibl
limited” by the trial judge’s incorrectly preventing Starks from cr@saminingheron certain
topics. Doc. 321 at;&eealsoStarks I, 966 N.E.2cat 354 (affirming the trial court’sxcluding
the victim’s prior testimonyecause Starks had beelefiied adecpte crossexamination at the
time of the initial proceediri}y In a collateral suitegarding the City of Waukegan'’s insurance
coverage, the Seventh Circuit remarked in dicta tiiéhé prosecutors dropped Starkgase for
some reason not indicative ishocence—such as the unavailability of a key witnegfien the
nolle prosequbrder would not have terminated the prosecution in Staf&gbr” Northfield
Ins. Co. v. City of WaukeganO1l F.3d 1124, 1132 (7th Cir. 2012) (emphasis added). The
victim, say Waukegan Defendants, is just such a “key witness.”

Starksrespondgshatthe Circuit Court of Lake Countgsued him a Certificate of
Innocence, which is indicative of hisell, innocence. Doc. 359 at 17; Doc. 360 at { 39;

Doc. 360-3 at 12930 (“ThePetitioner was innocent of all offenses for which he was
incarcerated on in this captioned case ... and is therefore granted a Certificaitgcehce.”).
Waukegan Defendants objgo the admissibility of the Certitate, and ThomaBoyd has filed
motions arguing that admitting the Certificaés evidence in this cageuld violateherfederal
due pocess rights. Doc886, 396, 405.

The court need not resolve that evidentiary issue rightbemause Starks has adduced
other evidence sufficient to show ttiee criminal proceedings were terminated in a manner

indicative of hisnnocence—namely,the DNAtesting whicheliminatedhim as the source of the
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sem@. Doc. 360 at  37; Doc. 378 at {f 8&eStarkslll, 966 N.E.2cht 350(“the DNA test
resultsexclud[ed]defendant as the source of the semeA’yeasonable jury could conclude that
this evidence “compp] an inference that there existed a lack of reasonable groupdssice
the criminal prosecution,” and that therefore the criminal proceedingsted in Starks'
favor. Swick 662 N.E.2dat 1243. Strictly speaking, the DNA evidencedermines only the
sexual assault chargaot the othecharges. But “[m]alicious prosecution is offenspecific,”
Williams v. City of Chicagor33 F.3d 749, 759 (7th Cir. 201@#)inois law); see alsdHolmes v.
Vill. of Hoffman Estatg 511 F.3d 673, 683 (7th Cir. 20Qljinois law) (same)Marchv.
Cacioppg 185 N.E.2d 397, 402 (lll. App. 1962) (same), so Starks need only show that the
prosecution of one ofiicharges waterminated in his favaio maintain his malicious
prosecution claim. This he has done. Moreovereth#encesuggestshat the victim was
attacked bynly one person, which means that the exclusion of Starks as the rapist stiggests
he is innocent of the other chargeswell. Or so, at least, @asonable jury could conclude.
Waukegan Defendants make only one other perfunctory argument on the malicious

prosecution claimthe entirety of which is:

Plaintiff's expert, Clark, concedes that the police officers had probable cause

to arrestBennie Starks. [Doc. 320 at] 1 29.) The police also had items of

Starks clothing at the scene of the crime as well as a positive identification of
the victim.

Doc. 321 at 7.This argument is multiglflawed. First of all, Clark didchot “concede’that the

police had probable causearrest Starkgather,he testified that a proper photo array should
include only one picture of the suspect, that it should incdegteral other pictures of similar

looking individuals, and that all of the pictures should be of a similar size and format. Doc. 320-

9 at 2 (cited in Doc.320 at § 29). Clarthen said that becausiee photo array was no longer
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available, he could not say whet it met thee standardslbid. Nowhere didClark opine on
whether the officers had @vable cause to arrest Starks.

In any event“[ l]iability for malicious prosecution can be imposed when an active part is
taken in continuin@r procuring the continuation of criminal proceedifigAdams v. Sussman
& Hertzberg, Ltd. 684 N.E.2d 935, 945 (lll. App. 199 mphasis added)Soeven if
Waukegan Defendants had probable causerest Starks, thetill canbe liable for malicious
prosecution if they “t[ookfan active part in tHg prosecutiorafter learning that there [wa]no
probable cause for believing the accused guilthid. (emphasis addedjuotingRestatement
(Second) of Tort§ 655, cmt. ¢ (1977)seealsoHolland v. City of Chicago643 F.3d 248, 254
(7th Cir. 2011)Illinois law) (“the pertinent time for making the probable cause determination is
the time when the charging document is filed, rather than the time of thé)aEesiger v.
Hendle 954 N.E.2d 307, 330 (lll. App. 2011) (distinguishing between “probabigect arrest”
and “probable cause to prosecute” for a malicious prosecution ctdijallace v. Katp549
U.S. 384, 389-90 (2007 Reflective of the fact that false [arrestnsists of detention without
legal process, a fal§arrest]ends once theictim becomes helgursuant to such process
when, for example, he is bound over by a magistrate or arraigned on chEngesafter,
unlawful detention forms part of the damages for @mgifely distinct tort of malicious
prosecution, which remedies detention accompanied, not by absence of legal process, but by
wrongful institutionof legal procesy) (citations omitted);Julian, 732 F.3d at 846-4%5&me.

Waukegan Defendants could have argued that probable cause existed not only to arrest
but alsato indict Starks, anthat probable causmsntinued to exist throughout his prosecution.
They did not, however, gbe argument is forfeitefbr purposes of summary judgmer@ee

Batson v. Live Nation Entm’t, IncZ46 F.3d 827, 833 (71hir. 2014) (‘{A]s thedistrict court
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found, the musical diversity argument was forfeited because it was perfunatiory a
underdeveloped.))G & S Holdings LLC v. Cont’l Cas. Gd&97 F.3d 534, 538 (74ir. 2012)
(“We have repeatedly held that a party waives an argument ing fimlmake it before the
district court. That is true whether it is an affirmative argument in support of a motion to dismiss
or an argument establishing that dismissal is inappropriate.”) (citations omitiéid)an v. Bd.
of Trs. of S. IllUniv., 686 F.3d 378, 386 (7th Cir. 2012)T] he forfeiture doctrine applies not
only to a litigants failure to raise a general argumenbut also to a litigans failure to advance
a specific point in support of a general argunigniudge v. Quinn612 F.3d 537, 557 (74ir.
2010) ("We have made clear in the past that it is not the obligation of this courtarmcheard
construct legal arguments open to parties, especially when they are megatdsecounsel, and
we have warned that perfunctory and undgvetbarguments, and arguments that are
unsupported by pertinent authority, are waived.”) (internal quotation marks antia@itera
omitted).

Waukegan Defendants make no other arguments challenging the malicious prosecution
claim. Accordingly, they are nantitled tosummary judgment on Count 5.

B. Dentist Defendants

Like Waukegan Defendants, Dentist Defendants argue that Starks’s prosecution did not
terminate in his favor. As shown abotas argument is unavailing. But Dentist Defendants
also argue thahey neither commenced nor continued the criminal proceedings against Starks.
Doc. 311 at 28-30.Dentist Defendants wemot the complaining witnesses, and they were not
contacted until after Starks had been arresiat. 349 at 1 34, 36. AnAldams v. Sussman &
Hertzberg, Ltdsets a high bar for holding private individuals culpable under lllinoigdaw

continuinga criminal prosecution:
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The defendant must take an active part ifij thepsecution after learning that

there is no probable cause for believing the accused guilty. It is not enough
that he appears as a witness and thereby aids in the prosecution of the charges
which he knows to be groundless. His share in continuing the prosecution
must be active, as by insisting upon or urging further prosecution. The fact

that he initiated the proceedings does not make him liable merely because he
intentionally refrains from informing a public prosecutor, into whose control

the prosecution has passed, of subsequently discovered facts that clearly
indicate the innocence of the accused

684 N.E.2cdat 945-46(internal quotation and alteration marks omitted) (quoRegtatement
(Second) of Tort§ 655, cmt. c)seealsoSzczesniak v. CJC Auto Parts, |ril N.E.3d 486, 491
(Nl. App. 2014)(“[A] plaintiff must supply evidence showing that the defendant continued the
proceeding by actively encouraging the prosecution despite knowing that no probakle ca
existed.”);Denton v. Allstate Ins. Ca504 N.E.2d 756, 760 (lll. App. 1986)lllinois law
provides that, in order to be liable for malicious prosecution, a defendant either must have
initiated a criminal proceeding or his participation in it must have been of se aatil positive
a character as to amount to advice and coopergtion

Starks maintais that Dentist Defendants “did actively seek the continuation of the
prosecutionmeeting withBiang and urging him that Starks, beyond any doubt, was the person
who bit[the victim], and reporting to the prosecutor that Stalénitely made the bite mia”
Doc. 351 at 19. BuAdamsholds that “[i]t is not enough that [a defendaapipears as a witness
and thereby aids in the prosecution of the charges which he knows to be groundless.” 684
N.E.2d at 945. Indeed, it is not even enough to “intentipmaftair{] from informing a public
prosecutor ... of subsequently discovered facts that clearly indicate the innoctmee of
accused.”ld. at 946. Starks has not presented evidence showing that Dentist Defendants played
anactiverole in urging the prosation; all he can point to is their flawed bite mark “analysis”
and expert opinionsWhile Dentist Defendants’ allegediyistaken conclusion about Starks’s

having bitten the victim may haveafluenced the prosecutor’s decision to continue the
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proceeding®gainst Starkst is not evidence th&entist Defendant&ctively encourag[ed]” or
“insist[ed] upon” his continued prosecution. It follows that Dentist Defendants chertaid
liable for malicious prosecution for providiralegedly flawed expert apions, and therefore
that they are entitled to summary judgment on the malicious prosecution Saawilliams,

733 F.3d at 75¢'It is the state of mind of the person commencing the prosecution that is at
issue—not the actual facts of the case or giudt or innocence of the accusgdinternal
guotation marks omittedizauger 954 N.E.2dat 330 came.

C. Thomas-Boyd

ThomasBoyd likewiseargues that she neither commenced nor continued the prosecution
against Starks. Starks agrees that she did not commence the prosecution, bt tiwattehd
continued it becausef“Thomas-Boyd had revealed her exculpatory information this would
likely have led to the abandonment of the rape prosecution, and, assuming good faith in the
prosecutor, of the other alges also.” Doc354 at 13-14 & n.5. Agairgtarks’s argument is
incompatible withAdams which makes cleaghat ThomasBoyd cannot be heldiable merely
becausgs]he intentionally refraifed] from informing a public prosecutor ... of subsequently
discowered facts that clearly indicdt the innocence of the accused84 N.E.2dat 946. So
even if Thomad®oyd knewthat Starks had be@ategorically excluded by her serology tests
and Starks has adduced evidence showing only thabh&aryconclusion was improbable, not
false let alone knowingly false—she cannot, for the same reason as Dentist Deferelaetd, b
liable for malicious prosecutmounder lIllinois law, at least not without some evidence that she
actively insistedn Starks’s continued prosecutioBeebid.; Williams, 733 F.3dat 759,

Gauger 954 N.E.2cht 330.
Starks has presented such evidence. Accordingly, ThomBsyd is entitled to

summary judgment on the maibus prosecution claim as well. It is therefore unnecessary to
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reach heargumenthat shas entitled to absolute immunity on theprobable ground that she
was providing a “polic@rotectionservice” to Starks/45 ILCS 10/4-102 (emphasis added).
Doc. 316 at 12-13.
V.  StateLaw Intentional Infliction of Emotional Distress Claim

Count 6 of the coplaint alleges that Defendants intentionally inflicted emotional distress
on Starks, in violation of Illinois common law. Doc. 259 at 11 99-10@infentional infliction
of emotionaldistresg“IIED”) claim has three elements=irst, the conduct involved must be
truly extreme and outrageous. Second, the actor must imitbedthat his conduct inflict severe
emotional distress, or know that there is at least a high probability that histarnkdicause
severe emotional sliress. Third, the conduct must in fact caussvereemotional distress.
McGrath v. Fahey533 N.E.2d 806, 809l 1988) seealsoLopez v. City of Chicaga@64 F.3d
711, 720 (7th Cir. 2006)llinois law) (same).“[T] he nature of the defendascorduct must be
S0 extreme as to go beyond all possible bounds of decency and to be regarded as intoéerable i
civilized community’ Feltmeier v. Feltmeier798 N.E.2d 75, 80-81l 2003) seealsolLewis
v. Sch. Dist. #7623 F.3d 730, 747 (7th Cir. 2008)ifois law) (same).

The first element iselatively easy to analyz&r under lllinois lawthehurdlefor an
IIED claimis even highethanfor a malicious prosecution claim, at least where the same
offending conduct forms the basis of both clairBgelundy v. City of Calumet Cit$p67 N.E.2d
1101, 1103 (lll. App. 1991( It is not enough that ... [the defendanigihduct can be
characterized by malicg.(quoting Restatement (Second) of Tagtd6,cmt.d (1965))
Robinson v. Econ-O-Corp., In&79 N.E.2d 923, 925-26 (lll. App. 197@eversing summary
judgment for the defendaas tothe malicious prosecution claim but affirming as to the IIED

claim); March, 185 N.E.2d at 400-03 (same, on a motion to dismisefalse Starks has failed
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to idertify evidence sufficiento maintain his malicious prosecution claim against Dentist
Defendants and Thom&wnyd, it follows that he cannot maintain his IIED claagainst those
defendants.SeeRobinson379 N.E.2d at 925-2®arch, 185 N.E.2d at 400-03.

Waukegan Defendantisy contrastfailedin their initial briefto present any argument on
the IIED claim, Doc.321, resulting in a forfeiture for purposes of summary judgmseé
Batson 746 F.3cat833;G & S Holdings 697 F.3d at 538Milligan, 686 F.3cat 386 Judge 612
F.3dat557. In an attempt to rescue themselwdgukegan Defendants contend in thieply
brief that the“*arguments advanced in [thepening brief] apply equally to Plaintiff's claim of
intentional infliction of emotional distresalthough not separately designate@bc. 377 at 8.
But an argument—assuming the just-qustedtenceualifiesas one—advanced for the first
time in a reply brief remainferfeited. SeeNarducci v. Moore572 F.3d 313, 324 (7th Cir.
2009) (1T]he didrict court is entitled to find that an argument raised for the first time in a reply
brief is forfeited”); Cromeens, Holloman, Sibert, Inc. v. AB Vo849 F.3d 376, 389 (7(ir.
2003) (‘Because Volvo raised the applicability of the Maine statute in its reply threetlistrict
court was entitled to find that Volvo waived the isspe.”

In sum,Starks’sllED claim against Waukegan Defendants will be tried, whaatist
Defendants and Thom#&wnyd are entitled to summary judgment.

V. State Law Civil Conspiracy Claim

Count 7 of theeomplaint alleges thddefendants committed stdtav civil conspiracy.
Doc. 259 at 11 101-105. Under lllinois la¥c] ivil conspiracy is defined as a combination of
two or more persons for the purpose of accomplishing bgested action either an unlawful
purpose or a lawful purpose by unlawful meanglcClure v. Owens Corning Fiberglas Corp.

720 N.E.2d 242, 258I(, 1999)(quotation marks omitted¥eealsolndep. Trust Corp. v. Stewart
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Info. Servs. Corp665 F.3d 930, 938-39 (7th Cir. 20X8)inois law) (same)Fritz v. Johnston
807 N.E.2d 461, 470l[. 2004)(same).As with §1983 conspiracy claimsa‘plaintiff must

allege an agreemeanda tortious act committed in furtherance of that agreefévicClure,

720 N.E.2cat 258(emphasis added3pealsoBorsellinov. Goldman Sachs Grp., Inéd77 F.3d
502, 509 (7th Cir. 200q)llinois law) (same) “While the agreement is a necessary and
important element of a cause of action for civil conspiracy, it does nohadbe same
importance as in a criminal actio\n agreement to commit a wrongful act is not a tort, even if
it might be a crime A cause of action for civil conspiracy exists only if one of the parties to the
agreement commits some act in furtherandb®fagreement, which is itself a tortAdcockv.
Brakegate, Ltd.645 N.E.2d 888, 894l 1994)(internal citations omittedseealsolndep.

Trust Corp, 665 F.3cat 939(same)

As explainecabove, Starks has viable st&es tort claims againsinly Waukegan
Defendants, so to maintain lstate law conspiraaglaim against Dentist Defendants or Thomas
Boyd, he must adduce evidence showing an agreement betweearitiahieast one Waukegan
Defendant.(If Dentist Defendantsonspired, thejikely conspired with each other, but since
neither of them committed a tortious act, that is not entmgitablisktivil conspiracy
liability.) This Starkshas not done. True enoydlo prove the existence of a civil conspiracy, a
plaintiff is not required to provide direct evidence of the agreement between thea@imnspi
circumstantial evidence may provide adequate proof of consgir&tampton v. Hanrahar600
F.2d 600, 621 (7th Cir. 1979) (quotation marks and brackets omitew)in part on other
grounds 446 U.S. 754 (1980%eealsoMcClure 720 N.E.2cht 258(same). If a civil

conspiracy is shown by circumstantial evidence, however, that evidence mustrizndle
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convincing” McClure, 720 N.E.2dat 258. In paitular, “mere parallel conductsiinsufficient
as a matter of law to prove a conspiratiyid.

Starks lays out a ses of allegations in his briefoc. 351 at 12-13; Doc. 354 at 10-13.
With two exceptions, they merely repeat his allegations of what Dentish@aits and Thomas-
Boyd didby themselvesin parallel with Waukegan Defendants) in 8tarksinvestigation and
do not suggest an “agreement” or “meeting of the minds” between Dentist Detfemida
ThomasBoyd, on the one hand, amahy of the Waukegan Defendants the other. The two
exceptionsare (1) Schneider had a preexisting relation with thfVaukegan Police
Departmentjand was at one point Biang’s personal deitixc. 351 at 12; an@?) “Thomas-
Boyd clearly had undisclosed contact with law enforcement persaimes, she learned
information—in particular the identity of Bennie Starks, initiaftysspelling his name and
subsequently correcting thighat is not included in the materials tlaa¢ extant in the crime lab
files,” Doc. 354 at 11.

Neither of theséidbits nudgeStarks’s evidence from merely speculativéhe point
where a reasonable jury could find “clear and convincing” evidenaa afjreementMcClure,
720 N.E.2cat 258. For one thinghe “preexisting relationship” was that another police office
knew Schneider’'s phone number (and, presumably, also knew that Schneider wasa forensi
odontologist). Doc. 350 at { 20. Bubstforensic odontologists who wodan a criminal
investigation will havesomesort of“pre-existing relationship” with investigators; after all, that
is how theyare contacted and b&me involved in the first placeAnd despite confused
testimony on the point, it idlear in context that Biang became Schneider’s padigertthe

Starkstrial. Doc. 3109 at D-21 (Schneider’s deposition).
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But even if Biang wer&chneiders patient beforehand, that does matke it any more
likely that they agreed terongfully frame StarksSeeWilliams v. Seniff342 F.3d 774, 786 (7th
Cir. 2003)(“This vacillating testimony only confirms thisir. Toth was involved in the events
surrounding Mr. Williamstermination.... We cannot say, however, that this testimony
constitutes evidence from which a conspiracy may be inféyreor is the bare fact that
Dentist Defendants communicated with Weagan Defendants during the investigation enough
to infer a conspiracyor “[t] his is the type of behavior that will be present in every criminal
prosecution—valid pursuit of a convictionBeaman v. Freesmeyét76 F.3d 500, 512 (7th Cir.
2015) seealsoWilliams 342 F.3d at 786850etzke v. Ferro Corp280 F.3d 766, 778 (7th Cir.
2002) (holding that “numerous calls ... over a nine-month period” proved only that the
defendantsremained in contagtand to ‘assert that the calls are evidence of a conspisa
simply speculatiof). (Becausdllinois and federal civil conspiracy law asebstantively
similar, seeMcClure, 720 N.E.2dat 260 favorably comparing llhois civil conspiracy to 8 1983
conspiracy)Kinney v. City of Waukega@015 WL 996611, at *4 (N.D. Ill. Mar. 3, 2015)
(same)the courtseels guidance from the Seventh Circufesleral civil conspiracyecisiors.)

Starks’s evidence regarding ThasBoyd is similarly infirm. Starkasserts in his Local
Rule 56.1(b)(3)(C) statement: “In the csarof her testing of the evidencdlms criminal] case,
Thomas-Boyd learned information about the case from law enforcement thateflexied in
the writtenfiles preserved by the NIPCL or its successor organization, NIRCL. Exhibit 9,
Thomas-Boyd 87. Doc. 353 at  16. But page 87 of Thomas-Boyd’s deposition transomst d
not support this assertion, @ewing the entire pagdemonstrate

Q. And it notes that microscopic analysisthe underwear revealed the
presence of spermatozoa cells?

A. Thats correct.
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Q. So, again, it appears that in terms of testing for semen or spermatozoa, it
was amicroscopic analysis as opposed to a chemical analysis; is that correct?

A. | dont remember everything we did
Q. If you had—
A. —to prove it was semen.

Q. I'm sorry. If you had done a chemical analysis for the presence of semen,
you would have noted that?

A. Yes.

Q. Then if you go to the end of this document—

A. Page 77?

Q. Yes. So the portion that saybestsand Conclusions,” you note in that

that a whole blood and dried saliva standard is being requested from the

suspect, Bennie Starks, to help determine the possible source of spermatozoa

cells. Do—

A. Thats correct.
Doc.353-1 at 129. What this has to do with ThorBag4d’s “learn[ing] information about the
case from law enforcement that is not reflected in the written files” is uneaglamd probably
unexplainable.

“A court should not be expected to review a lengthy record for facts that acpalty
have easily identified with greater particularityAmmons v. Aramark Unif. Servs., |n868
F.3d 809, 818 (7th Cir. 2004eealsoWaldridge v. Am. Hoechst Cor24 F.3d 918, 922 (7th
Cir. 1994) ([D]istrict courts are not obliged in our adversary system to scour the record looking
for factual disputes)’ “[JJudges are not like pigs, hunting for truffles buriedthre record]’
Friend v. Valley View Cmty. Unit Sch. Dist. 365U F.3d __, 2015 WL 3644015, at *3K{Tir.
June 12, 2015) (second set of brackets in origindgverthetss, playing the pig, the court
surmises that Starks intendecctte ThomasBoyd’'s January 28, 1986 repadferring to“the

suspect, Bennsjc| Starks.” Doc.317-2 at 50.But why is this improper? Whshould Thomas-
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Boyd not have knowtarks’sname given thathe had already been arrestadl she needed to
testhis saliva and blood? Starks offers no argument, let alone evidence, that Buydas-
knowing hisname athat point in time was improper. At most it shosusply that Thomas-
Boyd was in catact with prosecutorf)oc. 352 at § 9—and, as with Dentist Defendaoctsitact
or communication alone is insufficient to prove a civil conspiréggyeBeaman 776 F.3cdat
512 Williams, 342 F.3d at 78650etzke280 F.3cat 778 Ill. NonProfit Risk Mgnh Assn v.
Human Serv. Ctr. of S. Meti®®; 884 N.E.2d 700, 711 (lll. App. 2008)The sole allegation of
conspiracy against RMA and Murray is that they agreed and conspired witl&Efpsng to
prepare inaccurate, untruthful, and deceptive audit reports. This allegation mgymotre than
a conclusion that a conspiracy existed and fails to satisfy the pleadimgnegpis to state a
cause of action for civil conspiracy.

Starks’s only argument to the contrary is that Waukegan Defendants, Dentist Defenda
and Thoma®oyd must have been working together, fimw else to explain the fact that Dentist
Defendants and Thom&wnyd eacharrived at incorrect expert conclusions that just happened to
inculpate Starks? As Starks puts ither he“is the unluckiest person in the history of mankind
and severatlifferent persons independently made innocent mistakes which just happened to
coincide andcause his convictighor the defendants must have conspired together. Doc. 359 at
11. To support his positiostarks relies oeinosky. City of Chicagp675 F.3d 743 (7th Cir.
2012) which reversed dismissal of a federal conspiracy claim alleging that theffdahaving
received twentfour “bogus parking tickets” overfaurteenmonth periodvas the poduct of a
conspiracy. As the Seventh Circuit explain8i/hile the complaint makes only rather

conclusory direct allegations of conspiracy, the complaint also allegeteanpof harassment by
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several officers over a period of monthsis a challengéo imagine a scenario in which that
harassment would not have been the product of a conspiratyat 749.

But Geinoskywas decided on a motion to dismiss, and the Seventh Circuit noted that
“[u] nderTwombly all plaintiff needed to allege was a ps#hle account of a conspiratylbid.
(citing Bell Atl. Corp. v. Twomb|y550 U.S. 544, 556 (2007)“If several members of the same
police unit allegedly acteith the same inexplicable wagainst a plaintiff on many different
occasions, we will not dmiss a complaint for failure to recite language explicitly linking these
factual details to their obvious suggestion of collusidbid. (emphasis added). Starks is not
opposing a motion to dismiss, however; he is oppasgnmary judgmet motion which
means that he muatiduce admissible evidence thettuld allow a reasonable jury to find that
there was, in fact, an agreement to injure him. Yet he has nothing more tbarehadlegation
that Dentist Defendants, Thomas-Boyd, and Waukegan Deferalahéppened to testify
against him at his criminal triatin other words, not an ounce more information than he had in
his original complaint, filed back in 200%imply insisting that all of them must be lying, while
perhaps enough to overcome a motmismiss, is not sufficient to defeat summary judgment.
SeeSpringer v. Durflinger518 F.3d 479, 484 (7th Cir. 2008 he parentsargument in
opposition to summary judgment boils down to an allegation that defense witnessesyaady
the statedagasons for the school’s actions are phonylhe parents correctly note that
evaluations of witness credibility are inappropriate at the summary judgtaget However,
when challenges to witness'edibility areall that a plaintiff relies on, and he has shown no
independent facts—no proof—to support his claims, summary judgment in favor of the

defendant is propéj.(citation omitted).
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The analysis could end here, but it bears mentiorGhatoskyinvolved what the
Seventh Circuit termed “inexplicadl behavior on thefficers’ part. tis hardly “inexplicable”
that Dentist Defendants and Thomas-Boyd woulaigbeitheir respective analyses, as the
phenomenon of motivated cognitisnggest that their inculpatoryindingswere thenatural
outcomef acriminal investigation.SeeNational Academy of Sciencesypra at 123 (noting
that motivated reasoning can affect forensic analysts “if, for exampleatbesked to compare
two particular hairs, shoeprinfégerprints—one from the crime scene aade from a
suspect-rather tharcomparing the crime scene exemplar with a pool of counterpaitsd.
(describing a study “in which experienced fingerprint examiners asked to analyze
fingerprints that, unknown to them, they had analyzed previonsheir career’s the study
found that, when the prints were accompanied by contextual biasing information (Sstheh a
‘suspect confessed to the crime’™), 25% of the “experienced” examiners “recahedsions
that were consistent with the biasing imf@tion and different from the results they had reached
when examining the same prints in their daily work”) (citing lItiel E. Dror &iBa&harlton,
“Why Experts Make Errors,” 58. Forensic Identificatiof800, 610 (2006)); Roger Koppl &
Meghan Sacks, “Th€riminal Justice System Creates Incentives for False Convictions,” 32
Crim. Just. Ethic4d 26, 147 (2013) (flinois crime labs receivéees uporconvictionsfor sex
offensesgcontrolled substance offenses, and those involving driving uheénfluence.”)
(emphasis addedBarbara CBrien, “Prime Suspect: An Examination of Factdtsat Aggravate
and Counteract Confirmation Bias in Criminal Investigatioh§,Psychol. Pub. Pol'y & L315,
318 (2009)* Preexisting beliefs can influence even ostensiblyrsdie judgmentsia 2006
study] found that fingerprint experts were less likely to find a match when facts pacsiobeit

the case made a match seem less proBpblie. other words, Dentist Defendants’ matching
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Starks’s dentition to the bite mark andohiasBoyd’s refusing to exclude Starks as the source
of the semen are not unexpected, improballmexplicable events-they are entirely
predictable occurrencewithout Dentist Defendants or ThomBeyd's ever needing to reach an
agreement, impdit or otherwise, with the police and prosecutors.

In any event, even putting motivated cognition to the side, to find on this r@cord
conspiracywould amounto “mere speculation, and it is walkttled thatconjecture alone
cannot defeat a summary judgmenttioiw.” Lewis v. Mills 677 F.3d 324, 331 (7th Cir. 2012)
(quotingDelapaz v. Richardsqr634 F.3d 895, 901 (7tir. 2011)). Accordingly, Dentist
Defendants and Thom&woyd are entitled to summary judgment on the civil conspiracy claim.
Waukegan Deferahts, by contrashave madenly a perfunctory, onparagraplargument as to
conspiracy (and only the federal conspiracy claim at that), Doc. 321 at 6, and thimrfestesl
any argument in favor of summary judgment on Courf@eBatson 746 F.3cat833;G & S
Holdings 697 F.3d at 538Mlilligan, 686 F.3dat 386 Judge 612 F.3cat557.

VI. Remaining Claimsand | ssues

Counts 9b, 10, and 11 of the complaa#,well asThomasBoyd'’s crosscomplaint seek
to hold the City of Waukegaandor NIRCL vicariously liable and financially responsible for
any judgment Starksbtainsagainst ThomaBoyd. Doc. 259 at {1 113-144; Doc. 230. Because
ThomasBoyd is entitled to summary judgment on all of Starks’s claims againdMagetkegan
and NIRCL are entitlecbtsummary judgment on these counts, and Thomas-Boyd’s motion for
summaryjudgment on her crosdaim against Waukegais accordinglydenied as mootThis
disposition makes it unnecessary to reach NIRCL's immunity argumBots.330 at 3-7.The
City of Waukegan sought summary judgment on Counts 8 and 9a, which seek to hold it

vicariously liable and financially responsible for the police officedg'ggld misconduct, Doc.
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319, but it presented no argument on those counts other than that the officatdledet@
judgment on the claims against them, so summary judgment is denied on Counts 8 and 9a.

Starks has abandoned his failtoenterveneclaim (Count 2)againstWaukegan
Defendantand hisMonell claim (Count 4)againsthe City ofWaukegan.Doc. 359 at 1, 21.
Accordingly, Waukegan Defendants are entitled to summary judgment on those ceats.
Nichols v. Mich. City Plant Planning Dep155 F.3d 594, 600 (7tbir. 2014) (“The non-
moving party waives any arguments that were not raised in itsnespo the moving party’
motion for summary judgmeri}.

Finally, ThomasBoyd hasmovedto declardllinois’s certificateof innocence statute,
735 ILCS 5/2-702, unconstitutional. Docs. 386, 396. Her motion, however, appears to be an
evidentiary motionn limine masquerading as an-applied constitutional challeng&ee
Kluppelberg v. Burge F. Supp. 3d __, 2015 WL 1396509, at *5 (N.D. lll. Mar. 24, 2015)
(denying a similar motiom limineregarding a Certificate of Innocence). Regardleshkgint of
the disposition of Thomas-Boyd's summary judgnrantion, her motion is denied as moot.

ok *

Thecriminal justice system occasionally delivers injusti@aedStarksappears to have
been the victim of “experts” peddling junk science to credulous judges and jlirsreasyto
sympathize witlStarks’s plight.SeeDan Hinkel &Sarah Freistat, “Another Lake County
Murder Case Collapses; Freed Inmate Now the 6th Cleared of Major FelmeyZ8i10,”
Chicago TribuneMay 29, 2015, pC1 (“The ca&e is thdatestto crumble in a county renowned
for disastrous prosecution&trong is the sixth inmatdearedof a major felony in Lake County
since 2010.Most of the six mer-who spent a total of 95 years behind bars before being

cleared—were proseced under Michael Waller, who was statattorney for 22 years before
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retiring in 2012’). On the summary judgment record and under binding precedent, however,
Starkshas ndederal or state toremedy against Dentist Defendants. He also has no fexeral
state tort remedy againshdmas-Boyd, and no federal remedy against Waukegan Defendants.
Starks’sstate lawclaims against the Waukegan police officers will proceed to trial.
Because all federal claims have been dismissed, and because the panbesfadeserse
citizenship, the court has the discretion under 28 U.S.C. 8§ 1367(c)(3) to relipgigdiction
over thosestate law claims. However, because tbautt and the parties in this case have
already expended substantial judicial resourceand the parties have completed discovery,”
because trial has been set for next madmgicause Illinois law goveimg thesurvivingclaims is
not complex or unsettlednd because the state law claims are as central to this case as were the
now-dismissed feeral claimsthe ®urt will retainjurisdiction overthesuit and see it through to
judgment. Hansen v. Bd. of Trs. of Hamilton Se. Sch. C&®1 F.3d 599, 608 (7th Cir. 2008)
seealsoDoe2 v. McLean Cnty. Unit Dist. No. 5 Bd. of Djr'§93 F.3d 507, 513 (7th Cir. 2010)
(affirming the district court’s exercise of supplemental jurisdiction whire factual basis for
Doe-2’s statdaw claims was indistinguishable from the asserted basis for her fedema| afel
the district judge had devoted substantourt time and resources to analyzing the comptint
factual allegations before addressing the dtatetheoried); cf. Howlett v. Hack _ F.3d __,
2015 WL 4433218, at *5 (7th Cir. July 21, 2015) (holding that the district court should have
relinquished jurisdiction over the remaining state law claims where the federal ckihbeén
dismissed, the state law claims were not “the focus of the litigation,” and thetdistiit

“offered no reason for declining to dismiss the remaining supplemeatat).
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Conclusion

Schneider’s, Russell’'s, and NIRCLssmmary judgmentotions, Docs. 309, 312, 329,
aregranted. Thomas-Boyd’s summary judgment motion, Doc. 316, is granted as tts Starks
claims against her and denied as moot as to her claiss-agaist Waukegan. The court
previously granted partial summary judgment to Thomas-Boyd on heraanssagainst
NIRCL as to her defense costs, D229; NIRCL is entitled to summary judgment on the
remainder of her crosdaim for indemnity. Schneider, Russell, Thomas-Boyd, and NIRAGIL
be terminated as pas$. Thomas-Boyd’s motion to declare 735 ILCS 5/2-702 unconstitutional,
Doc. 386, is denied as moot. Waukegan Defendants’ summary judgmént, Doc. 319js
granted as to Starksfederal due process, fedecanspiracyfederalfailure-to-intervene,
Monell, and implied indemnity claims (Counts 1, 2, 3, 4, and 11), but denied asstatbitaw
malicious prosecution, IIED, civil conspiracy, and derivative liabdlgims(Counts 5, 6, 7, 8,
and 9a).The City ofWaukegan’s summary judgment motion on ThoBagd's crossclaim,

Doc. 325, is granted.

?_,,I\

United States District Judge

July 24, 2015
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