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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
BRUCE K. LLOYD (S-05280),
Plaintiff, Case No. 09 C 0381
V. Judge George W. Lindberg
DOCTOR STEVEN FISHMEN, et al.,

Defendants.

N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Plaintiff, Bruce K. Lloyd, currently a detainaé Stateville Correctional Center, filed suit,
pro se against Defendants — Dr. Steven Fischmanofirectly named ithe complaint as Dr.
Fishmen), Dr. Partha Ghosh and Gary Drop — allgthat Dr. Fischman was deliberately indifferent
to his medical needs after Dr. Fischman cutnisith while performing deal work on his teeth.
Doctor Ghosh and Gary Drop wegreeviously dismissed from thetaan for failure to state a claim
upon which relief could be granted. Presently feethe Court is the remaining Defendant, Dr.
Fischman’s motion for summary judgment. For#esons stated in this order, Defendant’s motion
for summary judgment is granted.

LEGAL STANDARD

Summary judgment “should be rendered if the pleadings, the discovery and disclosure
materials on file, and any affidavits show that éhisrno genuine issue as to any material fact and
that the movant is entitled to a judgment as a matter of law.” Fed. R. Civ. P. 5&e)@@gx Corp.

v. Catrett 477 U.S. 317, 322 (1986Yision Church v. Village of Long Grov468 F.3d 975, 988
(7th Cir. 2006). In determining whether factusdues exist, the court must view all the evidence

and draw all reasonable inferences in the light most favorable to the non-movingvgaktgr v.
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Universities Research Assoc., 821 F.3d 589, 592 (7th Cir. 2010). The court does not “judge
the credibility of the witnesses, evaluate the wegjtthe evidence, or determine the truth of the
matter. The only question is whether there is a genuine issue of @GatZalez v. City of Elgjin
578 F.3d 526, 529 (7th Cir. 200@jting Anderson v. Liberty Lobb¢77 U.S. 242, 249-50 (1986).

However, Rule 56(c) “mandates the entry of summary judgment, after adequate time for
discovery and upon motion, against a party who faileake a showing sufficient to establish the
existence of an element essential to that paudgse, and on which that party will bear the burden
of proof at trial.” Celotex 477 U.S. at 322. “Where the record taken as a whole could not lead a
rational trier of fact to find for the non-movipgrty, there is no genuine issue for trigbarver v.
Experian Information Solution890 F.3d 969, 970 (7th Cir. 2004jté&tions omitted). “A genuine
issue of material fact arises only if sufficienidence favoring the nonmoving party exists to permit
a jury to return a verdict for that partyEgonmwan v. Cook County Sheriff's Def02 F.3d 845,
849 (7th Cir. 2010)quoting Faas v. Sears, Roebuck & (&82 F.3d 633, 640-41 (7th Cir. 2008).

FACTS

Plaintiff is a prisoner at the Stateville Cectional Center. (Def’s. 56.1(a)(3) Statement
2.) Doctor Fischman is a dentist employed bylllivois Department of Corrections at Stateville.
(1d., 12.)

On February 25, 2008, Plaintiff was seen byfEschman at the Stateville Dental Clinic.
Plaintiff had been treated by Dr. Fischman oncd®reethis time without any incident. (Def’s.
56.1(a)(3) Statement § 7.) Doctor Fischman begéretBlaintiff's teeth down to allow him to be
fitted for a partial denture.ld., 1 8.) Plaintiff felt a tug on his lignd then the drill slipped and cut
the outside of the left corner of his mouthd.,(1 9.) Plaintiff does not know how the cut occurred

but Dr. Fischman attributes the incidémtPlaintiff flinching in the chair. 1€., 1 10.)
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Doctor Fischman had Plaintifiold some napkins or surgigduze to his mouth to stop the

bleeding. (Def.’s 56.1(a)(3) Statement § 11.) DoEischman asked a medical technician to get
some needle and thread from the emergency room supply calihef. 12.) When the technician
came back to the room with the supplies, Dr. Fissomanesthetized the outside of Plaintiff's mouth
and sutured the cut. Plaintiff diobt feel pain during the suturingld(, 1 13.) After the suturing,
Dr. Fischman gave Plaintiff ibupref and penicillin in pill form anceleased him back to his cell.
(Id., 115.) The entire incident lasted approximateinty-five minutes, idluding the filing of the
teeth before the drill slippead the suturing of the cutld(, 1 16.) Plaintiff had been sutured in
the past and has no reason to velignat Dr. Fischman cut hion purpose; it was an accident. (
11 17-18.) However, Plaintiff believes that Bischman was “negligent” for not having a dental
assistant during the procedure, not sending #faio the emergency room, not completing the
incident, and giving him medication insteadafprescription. (Plaint.’s Resp. to Def.’'s 56.1
Statement | 18; Plaint.’s Dep. pp. 38-39.)

On March 25, 2008, Plaintiff returned to the dental clinic in order to have the sutures
removed. Doctor Fischman removed the sutures in approximately ten minutes. (Def.’s 56.1(a)(3)
Statement 1 19.) Doctor Fischman performed no other dental procedure thad d&y20() After
the sutures were removed, Plaintiff had no painthedut had healed by this time. Plaintiff did not
ask for more medicationld(, 1 21.) Plaintiff haeho other problems with the cut other than a scar
that he claims resulted from the culd.( 22.)

Plaintiff returned to the dental clinic on k&h 24, 2008, to continue the dental work for the
partial denture. (Def.’s 56.1(a)(3) Statement I 213gintiff refused to have Dr. Fischman do any
more dental work because he did notttiis Fischman on account of the cuid. (] 25.) Plaintiff

was seen by another dentist and his partial denture was completed. 26.)
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Plaintiff believes that Dr. Fistnan should have had a demtss$istant with him on February
25, 2008. (Def.’s 56.1(a)(3) Statement 1 27-28his belief is not based on any rule or
professional requirement and there is no rule, pgticocedure, professional requirement, or ethical
mandate that required Dr. Fischman to have a dassatant with him whilevorking with Plaintiff
on February 28, 20081d() Dental assistants do not workeaf4:00 p.m. at the Stateville Dental
Clinic. Doctor Fischman never has a dental amsisthen he performs dental work after 4:00 p.m.
at the Stateville Dental Clinic.Id., 1 29.)

Plaintiff also believes that Dr. Fischman shibldve sent him to the emergency room instead
of suturing the cut himself. (Def.’'s 56.1(a)(3) &taent 7 30.) Plaintiff does not believe that as a
dentist, Dr. Fischman can suture patientd.) (However, Dr. Fischman is a licensed dentist with
training on suturing cuts of the nadwof the Plaintiff’s cut. I¢l., § 31.) Dr. Fischman has experience
in suturing cuts like that which Plaintiff receivedd.] There is no rule, procedure, professional
requirement or ethical mandate that required EBschman to send Plaintiff to another medical
professional for the suturesld))

Plaintiff believes that Dr. Fischman did re#nd him to the emergency room because he
wanted to “cover up” that fact that the drill ®itintiff's mouth. (Def.’s 56.1(a)(3) Statement
32.) Doctor Fischman wrote in the Plaffisi medical records on February 25, 2008, that the
Plaintiff was cut and sutad that same day.d(, 1 33.) Doctor Fischman completed an incident
report about the incident a few weeks after thedewi occurred. The delay in the incident report
did not harm Plaintiff in any way.Id., 1 34.)

Plaintiff also believes that DFischman gave him medicatiompill form instead of through
a prescription document because Dr. Fischman wamtedver up” the incident. (Def.’s 56.1(a)(3)

Statement 1 35.) Doctor Fischman wrote in the Plaintiff's medicalds on February 25, 2008,
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that the Plaintiff received medication in pill formid.( § 36.) There was no rule, policy, procedure,
professional requirement or ethical mandate that required Dr. Fischman to give Plaintiff a
prescription document instead of medication in pill form on February 25, 2608 87.) As a
licensed dentist, Dr. Fischman is trained, islifjed to, and can dispense ibuprofen and penicillin

in pill form to patients. Dispensing medicationpifi form is the usual @urse of business at the
Stateville Dental Clinic. I€., T 39.) The receipt of medication in pill form instead of by a
prescription document did not harm Plaintiffd.( § 38.)

Doctor Fischman is not involdan Plaintiff seeing a scar egialist and has no input in any
decision regarding Plaintiff being able to seea specialist. (Def.’§6.1(a)(3) Statement Y 40.)

ANALYSIS

The deliberate indifference to the serious medical needs of a prisoner constitutes the
unnecessary and wanton infliction of pain proscribed by the Eighth Amendi@eatEstelle v.
Gamble 429 U.S. 97, 104-05 (1976). Deliberate indiffere in the medical context has both an
objective and a subjective element: the inmatstinave an objectively serious medical condition,
and the correctional official or health care pd®rimust be subjectively aware of and consciously
disregard the medical neeBarmer v. Brennan511 U.S. 825, 837 (1994 stelle v. Gamblet29
U.S. 97, 103-04 (1976Rodriguez v. Plymouth Ambulance Serviegr F.3d 816, 829 (7th Cir.
2009).

Here, no material facts are in dispute, andEschman has established that he is entitled
to judgment as a matter of lawrespective of whether the Plaintiff’'s dental work and the cut to his
mouth/lip resulting from the drill amounted teerious medical need, the record does not support
a finding that Dr. Fischman acted with deliberatdifference when he&as performing the dental

services to Plaintiff or attending to the cut to his mouth/lip.

5



The subjective element requires that the prid@inial act with sufficiently culpable state
of mind, “something akin to criminal recklessnesdNbrfleet v. Websterd39 F.3d 392, 397 (7th
Cir. 2006). Medical malpractice, negligence, or even gross negligence does not equate to deliberate
indifference. Johnson v. Doughfy433 F.3d 1001, 1013 (7th Cir. 2006iting Dunigan ex rel.
Nyman v. Winnebago Count§65 F.3d 587, 592 (7th Cir. 1999). Mere dissatisfaction or
disagreement with a doctor’s course of treatnegenerally insufficient to state a Section 1983
claim. Johnson433 F.3d at 101&jting Snipes v. DeTell®5 F.3d 586, 592 (7th Cir. 1996). Itis
not enough to show, for instance, that a doctor should have known that surgery was necessary;
rather, the doctor must know that surgery was s&g and then consciously disregard that need
in order to be held deliberately indifferedbhnson433 F.3d at 1018jting Higgins v. Corr. Med.
Servs. of lll., Ing.178 F.3d 508, 511 (7th Cir. 1999).

Nonetheless, “a trier of fact can conclutiat the professional knew of the need from
evidence that the serious medical need was obvido$irison433 F.3d at 1018uoting Collignon
v. Milwaukee Countyl 63 F.3d 982, 989 (7th Cir. 1998ge also Steele v. Ch8R F.3d 175, 179
(7th Cir. 1996) (“If the symptoms plainly called foparticular medical treatment--the leg is broken,
S0 it must be set; the person is not breathing, so CPR must be administered--a doctor’s deliberate
decision not to furnish the treatment might be actionable under § 1983.”). Moreover, a medical
professional’s erroneous treatment decision lead to deliberate indifference liability “if the
professional’s subjective response was so inadeth&tédemonstrated asence of professional
judgment, that is, that no minimally competprifessional would have so responded under those
circumstances.”See Collignonl163 F.3d at 98%ee also Estate of Cole by Pardue v. Froram
F.3d 254, 261-62 (7th Cir. 1996) (a health care plemay be liable where his treatment decision

is such a substantial departdrem accepted professional judgmemtactice, or standards as to
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demonstrate that the person responsible did not base the decision on such a judgment).

A disagreement with a doctor’'s medical judgment or even evidence of malpractice generally
will not establish deliberate indifferencéohnson433 F.3d at 10138jting Estelle 429 U.S. at 106,
but neither will dispensing a modicum of treatmemtiomatically preclude a deliberate indifference
claim if a finder of fact could infer that the care provided was so inadequate as to constitute
intentional mistreatment=dwards v. Snyded78 F.3d 827, 831 (7th Cir. 200B)il v. Reed 381
F.3d 649, 664 (7th Cir. 2004%herrod v. Lingle223 F.3d 605, 611-12 (7th Cir. 2008hipes v.
DeTellg 95 F.3d 586, 592 (7th Cir. 1996).

The Constitution does not require that prisomecgive “unqualified access to health care.”
Johnson433 F.3d at 1013juoting Hudson v. McMillian503 U.S. 1, 9 (1992). Rather, they are
entitled only to “adequate medical card8byce v. Moore314 F.3d 884, 888-89 (7th Cir. 2002);
see also Forbes v. Edgdrl2 F.3d at 262, 267 (7th Cir. 1997)¢fder the Eighth Amendment, [the
plaintiff] is not entitled to demand specific carf@he is not entitled to the best care possible. She
is entitled to reasonable measures to meet a substantial risk of serious harm to her.”). As applied
to claims of deliberate indifference based g@hgsician’s treatment decision, “the decision must
be so far afield of accepted professional standasdse raise the inference that it was not actually
based on a medical judgmeniNorfleet 439 F.3d at 396. The courtawines the totality of the
medical care provided and isolated incidents of delay do not rise to the level of deliberate
indifference.See Walker v. Peter233 F.3d 494, 501 (7th Cir. 200Qutierrez v. Petersl11 F.3d
1364, 1374-75 (7th Cir. 1997).

Bearing these standards in mind, the Court kmles that no reasonable trier of fact could
find that Dr. Fischman acted with deliberate ind#éfece during the dental procedure or in treating

the cut to Plaintiff’'s mouth/lip.



It is undisputed that Plaintiff does not know how the cut occurred and he has not disputed
that Dr. Fischman attributes thecident to Plaintiff flinching in the chair. It is further undisputed
that Dr. Fischman was not required to have aalassistant assist him in the procedure and he
regularly worked without a dental assistant after 4:00 p.m. because their shift had ended.

Furthermore, Dr. Fischman was not requiresktiod Plaintiff to the emergency room for the
cut to be addressed. Dr. Fischman is a licensed dentist with training and experience suturing cuts
like that which Plaintiff receivedThe undisputed facts show that Dr. Fischman immediately treated
the cut to Plaintiff’'s mouth/lip and that there waefurther medical issues with the cut or dental
work. Inaddition, Dr. Fischman was not requiteg@rovide Plaintiff with a prescription document
to provide Plaintiff with any required medians. Plaintiff has provided no support for his
assertions that Dr. Fischman's actions wergdmately taken to cover up the incident and the
undisputed facts demonstrate the opposite — Bchirian documented the events in Plaintiff's
medical file and completed an incident report #igidhereafter. Theecord does not support any
inference that Dr. Fischman acted with deliberate indifference.

Lastly, Plaintiff’s belief thaDr. Fischman was negligent in has actions does not demonstrate
deliberate indifferenceSee Johnsqm33 F.3d at 1013.

In conclusion, no material facts are in dispateg Dr. Fischman has established that he is
entitled to judgment as a matter of law. No cgeble trier of fact could find that Dr. Fischman
acted with deliberate indifference to the Plaintiff's serious medical needs. Accordingly, for the
foregoing reasons, Dr. Fischman’s motion for summary judgment is granted.

If Plaintiff wishes to appeal this final judgmehg may file a notice @ppeal with this court
within thirty days of the entrgf judgment. Fed. R. App. P. 4(a)(4). A motion for leave to appeal
in forma pauperishould set forth the issues Pl#irplans to present on appe&@eeFed. R. App.
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P. 24(a)(1)(C). If Plaintiff does choose to apphalwill be liable for the $455 appellate filing fee
irrespective of the outooe of the appeaEvans v. lllinois Dept. of Correction$50 F.3d 810, 812
(7th Cir. 1998). Furthermore, if the appeafaand to be non-meritorious, Plaintiff may also be
assessed a “strike” under 28 U.S.C. § 1915(g). ThetPia warned that, pursuant to that statute,
if a prisoner has had a total of three federal caseppeals dismissed as frivolous, malicious, or
failing to state a claim, he may not file suitf@deral court without prepaying the filing fee unless
he is in imminent danger of serious physical injury.

CONCLUSION

IT IS THEREFORE ORDERED that the sole remaining Defendant’s motion for summary
judgment [#76] is granted. The Clerk of Courtdisected to enter judgment in favor of Dr.

Fischman pursuant to Fed. R. Civ. P. 56.

Dated: June 28, 2011 WM

Georg W. Lindberg
United States District Court Judge




