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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JOHN SMENTEK, et al.,

Plaintiffs,
Case No09 C 529
V.
Judge Joan H. Lefkow
SHERIFF OF COOK COUNTY and
COOK COUNTY, ILLINOIS,

Defendans.
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OPINION AND ORDER

In this class action under 42 U.S.C. § 1983 agéiresSheriffof Cook County in his
official capacityand Cook Countyljlinois,* plaintiffs claimthat inadequate dental care at Cook
County Jail (CCJ) constitutes cruel and unusual punishment in violation of the Eighth and
Fourteenth Amendments. Plaintiffs have moved to dithéeclassvhichthe court certified
under Federal Rule of Civil Procedure 23(b)(3) into five subclasses. They alsoarabiosvt
limited discovery to address claims of detainees arising after the evidemtsanydwas held in
this caseFor the reasons stated below, plaintiffs’ amended motion idadilie (b)(3) clasgdkt.
430)is denied Plaintiffs’ motion for additional discovery (dkt. 46&)denied

PROCEDURAL BACKGROUND

On November 18, 2010, the court denied certificatioa Blile 23(b)(3) class based

collateral estoppdiut certified a class under Rule 23(b){@) injunctive relief. The class was

defined as[a]ll persons presently confined at the Cook County Jail who are experiencitalj de

! This opinion refers tthe Sheriffof Cook County as the defendant, as the County of Cook is
only responsible, if at all, as the Sheriff’'s indemnifsse Franklin v. Zaruba, 150 F.3d 682, 686 & n.5
(21998) (“[T]he lack of identity between the county sheriff's department argktreral county
governmentndicates that 8 1983 suits against sheriffs in their official capacities agality suits
against the county sheriff's department rather than the county.®oard
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pain and who have waited more than seven days after making a written requestrfaartt of
that pain without having been examined by a dentist.” (Dkt. 68 aB&6guse of a change in the
law, see Smith v. Bayer Corp., 564U.S.299, 314-316, 131 S. Ct. 2368, 180 L. Ed. 2d 341
(2011) (holding that an adverse class determination was not binding on putativeeriassr},
the court reconsidered its denial of the (b)(3) céasicertified a clasgonsisting of “d inmates
housed at Cook County Department of Corrections on or after January 1, 2007, who have made a
written request for deal care because of acute pain and who suffered prolonged and
unnecessary [rabecause of lack of treatmérdkt. 93 at 11

OnDecember 222014, following an evidentiary hearing, the court decertified the (b)(2)
classand modifiedhe (b)(3)classto include an end dat®inciding with the time period for
which the CCbecamedequately staffedDkt. 390 at 23.) Plaintiffs appealed the order
decertifyingthe (b)(2) class(See dkt. 392). The court of appeaffirmed Phillips v. Sheriff of
Cook Cnty., --- F.3d----, 2016 WL 3615761 (7th Cir. July 6, 2016), and its mandate issued on
August 11, 2016 (dkt. 461). This leaves the (b)(3) class comprising “all inmates hoGsexk at
County Department of Corrections on or after January 1, 2007 until [date to be determined]
have made a written request for dental care because of acute pain and who suffemgedgrol
and unnecessary pain because of lack of treatment.” The parties have been ugabéedn the
end date.

The issues before the court are iee the proposed subclasses consistent with the
court’s pgevious directions in the case and, if so, whether the requirements of Rul@R&(b)

met for each proposed subclass.

% The opinion is not clear as to why the (b)(3) class definition is diffdrom the I§)(2) class
definition, but plaintiffs’ motiorto certifytheir proposed (b)(3) clasharacterized ias “limited” to
inmateswho requested dental care asuffered“prolonged ad unnecessary pain.” (Dkt. §24).In fact,
this definition islikely broade than the (b)(2) class.



ANALYSIS

Whether the Proposed Subclasses Are Cossent With “the Law of the Casé

Plaintiffs argue that their proposed subclasses can all be certifiedRulee23(b)(3,
which requires that common questions predominate over individual ones and that aiclass act
is the superior method for adjudicating the controvéithether the proposed subclasses can be
certified, however, must be addressed in the context of the history of thisditigateviously,
with respect to the (b)(3) clagbe court found that Rule 23(a)(2)’'s commonality and Rule
23(b)(3)'s predominance and superiorgguiremerg werenotmet absent an erdhte
coinciding with when the CGataffing rose to a constitutionally adequate le(kt. 390 at 17—
23.) To avoid having to make inferences from the evidence d@ieitéhe preliminary injunction
hearing, i urged the parties to agree on an end date such that individual class members could be
notified and theiclaims for damages addressBeéfendant has proposed July 14, 2009, which is
the dateCCJ exceeded the “prat” staffing and budgetary levels of 2006 (specifically,
employing four dentists, which defendant contends, met minimal standards of ao@ogeic
the Constitutioi

Rather than proposingsingleend datanarked byastaffing level plaintiffs propose to
divide the (b)(3) class into five sclassesepresenting succeeding segments of time up to the
present, each describing a type of neenaddelayed/deniedarewithin specific time frames of
residency at CCJrhe five subclasses plaintiffs propose fall into two categdsigisclasses one

and twoinclude inmates whose claimsose beforthe CClhecamestaffedat current levels

% A class may be divided into subclasses, but each subclass is treated as a clasdaif8er Ru
Fed. R. Civ. P. 23(c)(5ohnson v. Meriter Health S'vs. Emp. Ret. Plan, 702 F.3d 364, 368 (7th Cir.
2012). (“[A]s long as eactubclass is homogeneous, in the sense that every member of the subclass wants
the same relief, and each subclass otherwise satisfies the requirements fangartifgss, so that each
could be the plaintiff in a separate class action, there is no objection bindogrthem in a singl class
action.”).



Subclasses three, four, and five define subclasses beginninthaftpoint, continuing to entry
of judgment, and address what plaintiffs contend is persistent lack of constitytentedjuate
dental care even after the adequate staffing level was achieved.
A. PostMarch 12, 2013 SubclassesSubclasses Three, Four, and Five
Defendant voderously objects to inclusion of plaintiffs whose claims arose after March
12, 2013 as inconsistent witthe court’s decision to modify ti{p)(3) clasdy setting an end
date for inclusion in the clasBlaintiffs’ effort to circumvent that rulig isnotaccepted
Certainly,a classnightbe able tgroceed on the allegatidhat, optimal staffing
notwithstanding, defenddstpractices expose all inmates at CCJ to substantial risk of serious
harm even if the harm might be different for different inmaes such is a case for injunctive
relief.> The court has already decidgtht plaintiffs failed to demonstrate that injunctive relief

could ke grantedn the basis thdailure to implement procedures was so serious as to support a

* Plaintiffs’ propose the following definitions of these three subclasses

e Subclass three: “All inmates housed at the Cook County Department of
Corrections from March 12, 2013 to the date of entry of judgment who
made a written request for dental care because of acute pain and who did
not receive a face to face assessment from a registered nurse or higher
level practitioner within 24 hours of the complaint.” (Dkt. 430 at 1.)

e Subclass four: “All inmates housed at the Cook County Department of
Corrections from March 12, 2013 to the date of entry of judgment who,
having been prescribed an antibiotic for a dental infection, were not
treated by a dentist within 10 days thereaftdd &t 1-2.)

e Subclass five: “Al inmates housed at the Cook County Department of
Corrections from March 12, 2013 to the date of entry of judgment who
suffered acute pain because the inmate was not treated by an oral surgeon
within fourteen days after having been referred to an orgkesurafter a
diagnosis of pain or infection.1dq. at 2.)

® Cf. Parsons v. Ryan, 754 F.3d 657 (9th Cir. 2014) (affirming (b)(2) class certification where all
inmates claimed to suffer the same constitutional injury when exposecete senerstaffing thatreated
a substantial risk of serious future harm, even though the state’s maladitiorishay result in diffent
harm for different inmatgs



finding that all detaines are at serious risk of har(Bee dkt. 390 at 6 (“Plaintiffs’ argument
focuses on whethehe policies are implemented consistentlyid);at 17 (“Although there
continue to be access to care issues at CCJ, these questions do not point to the typenaf ‘sys
and gross deficiencies in staff, facilities, equipment, or procedures’ that veadldd a finding
that all detainees are effectiyalenied treatment of dental pdin)

To expand the scope of the class as requested would entail reopening discoveifys(plaint
have moved for additional discovery) and would prolong the litigation, denying alrelaghedie
relief to members of this tramest classinmates who believe they have been denied
constitutionallyrequired dental care aftdre end datevill not be bound by the judgment in this
case, but theirs is a different cabased on conditions that are significantly different from those
existing when thigase was filed years ago evenas of the date of the evidentiary hearing

Accordingly, the court denies plaintiffs’ proposal to create subclasses three, four, and
five.

B. Pre-March 12, 2013 SubclassesSubclasses One and Two

Subclas®ne includes inmates housedC&tJfrom January 1, 200dntil July 14, 2009
(defendant’s proposed end dateho made written requests for dental care because of acute pain
but were not examined by a dentist witeevendays of that request. The secontdidasss the

same put for the period from July 15, 2009 to March 11, 2013. The proxtagdnd end dates

® Plaintiffs’ propose the following definitions of these two subclasses:

e Subclass one: “All inmates housedtta¢ Cook County Department of Corrections from
January 1, 2007 to July 14, 2009 who made a written request for dental care because of
acute pain and who were not examined by a dentist within 7 days of that request.” (Dkt.
430 at 1.)

e Subclass two: “All inmates housed at the Cook County Department of Corrections from
July 15, 2009 to March 11, 2013 who made a written request for dental care because of
acute pain and who were not examined by a dentist within 7 days of that reddgst.” (



correspond with the following events:

e January 1, 2007: Cermak Health Services (Cerfraklucel the
number of dentists it employs one followirg the implementation
of 2007 budget cuts.

e July 14, 2009: Cermak hirets fourth dentist, thereby restoring
dental staffing to its prbudget cut level.

e March 11, 2013: Cermak hired its seventh dentist, wedghalsthe
number of dentists employed when the court denied plaintiffs’
motion for a preliminary injunction because staffing had reached
constitutionally adequate levels.

(See dkt. 421 at 73 Plaintiffs do not explain why tlreproposed subclassagedefinedmore

narrowly than the (b)(3) class definition, and the court declines to narrowlies definition,

making the following subclasses:
Subclass oneAll inmates housed at Cook County Department of Correcfrons
January 1, 2007 to July 14, 20080 made a written request for dental care because of
acute pain and who suffered prolonged and unnecessary pain because of lack of
treatment.
Subclass two:All inmates housed at Cook County Department of Corresticom July
15, 2009 to March 14, 2013, who made a written request for dental care because of acute
pain and who suffered prolonged and unnecessary pain because of lack of tr€atment.

The court previously found that a (b)(3) class of the above definition could be cedified s

long as acampanied by an end date coinciding with when adequating levels were

" Cermak is a divisin of the Cook County Bureau of Health Services and provides medical and
dental care to CCJ detainees.

8 Defendant argusthat the appropriate start date for this cktssuld be April 1, 20Q7thedate
the 2007budget cuts took effectSge dkt. 421 at 7gkt. 442 at 3 n.4

® As with subclasses three, four, and five, plaintiffs do not explain tfie foashe particular time
limit they would impose on defendant for addressing dental pain.

1% paintiffs’ class period suggests that the sekefentistwas hired on March 12, 2013.
Defendaris briefing actually appears to put this date two days later, on March 14, 3648k{(. 421 at
7.) This is an insignificant difference but the court will presume that def@fs information is correct.



instituted. Therefore, onlyvo issues remain(l) the appropriate end date for ttlass definition
and (2) whether plaintiffs new proposed class representatives meet Ru(é)Z3&)equacy
requirement*
1. End Date

Initially, plaintiffs arguel that the cutoff date should coincide with the hiring of the
seventh dentist amtkfendant argued that staffing levels became constitutionally adequate when
a fourth dentist was hiredldtiffs advocated for their cutoff date because the court’s
decertificationorder was based on a finding that, at the point the seventh dentist waShided,
was adequately staffed. (Dkt. 422 atTrgie enoughbut the court did nagxplicitly find that
staffingwas inadequate before that datikewise, defendarg position is based on the fact that
when a fourth dentist was hired, staffing levels were returned to levelxistadeprior to the
2006 budget cat(dkt. 421 at 2, but defendant has notrenstrated that staffing was
constitutionallyadequate before the budget cuts.

As such, the court is not persuaded that subclasses one and two advance the resolution of
the caseThe parties are unable to agree on an end slatine court will rely on thieearing
recordto make &finding of when afteranuary2007 the level of care met Eighth/Faehh
Amendment standards.

Plaintiffs’ expert did not offer an opinion about the adequacy of staffing lelidls300

1 plaintiffs also request that the court revisit its previous finding that at least by hefttitne
preliminary injunction hearing that the CCJ was staffed at a constitiyiaazquate level. (Dkt. 411 at
2.) Plaintiffs’ argument is principally based thre CRIPA Monitor's February 2, 2015 report, which
reported on monitoring conducted during the week of November 3, Z@b4lkt. 411 at Ex. 1 at Br)
Despite plaintiffs’ assertions to the contrary, the CRIPA Monitor'nlagions in that report aret
materially different from those made in the CRIPA Monitor's May 2014 tepbwhich this court tolo
judicial noticeprior toits decision to decertify the (b)(2) class. (Dkt. 38®)tiie extent that there are
differences between the two reports, shdlifferences amgenerallyunrelated to the issue of staffing,
which is the common question that unitiesse withinthe (b)(3) class



at 9), although he conceded that the entristaffing waswithin optimal rangé.(1d.)
Defendant'sxpert testified that acceptals@affing ratioswere in the range of one dentist for
every 1000 to 1500 detaineéd. at 11, n.16. At the time of the hearing, there were 9,500
detainees in custly at CCJld. at 2. If the defense expert is credited, seteden dentists would
have been required to servicatthopulation. As such, the court finds that the date that the
seventh dentist was employed (and working) would be the earliest endidatst onenmate
witness, however, testified about delay dedial of dental care aftsubmitting an HSR in
October 2013ld. at8. The record also redtts that untiflate 2013,"the dental clinics were not
able to schedule emergency appointmentschivimade it difficult to address acute pain cakes.
at 4. After policy was changed to allow the clinics to schedule five emergency appoisper
day, the number of grievances fell bity -eight percentd. In light of the evidence, thethe
coutt will define the class as follows:

All inmates housed at Cook County Department of Corrections from January 1, 2007 to

October 31, 2018 who made a written request for dental care because of acute pain and

who suffered prolonged and unnecessary pain becdulsek of treatment.

Accordingly, the motion to create subclasses one and two is denied.

2. Adequacy of Class Representatives
Because the court declines to create subclasses, there is no neest@dddess the

gualifications of, additionatlass representatives unless the alresgjyrovedepresentatives can

no longer serve See dkt. 68 at 13 (approving Melvin Phillips, Malcolm Patton, and Rodell

2The date the emergency appointment policy was implemented is not in theaeaitatle to
the court, but the clashould comprise inmates who were resident until the emergency policy was
instituted. This can be amended if there is a significant variance frooh&@&1.



Sanders as class representa)ivEsTherefore, the motion insofar as it seeks to add class
representatives is denied without prejudice.

CONCLUSION AND ORDER

For the foregoing reasor@aintiffs’ amended motioto divide the class into subclasses
(dkt. 430)is denied. Plainti’ motion to divide the class into subclasses (dkt. 398) is moot.
Plaintiffs’ motion to allow limited discoverydkt. 465) is denied. Plaintiffs’ counsel, in
cooperation with defendant’s counsel, shall prepare a proposed class notice comisinsRulie
23(c)(2)(B) which shall be filed not later than November 3, 20&e case will be called for
status hearing on October 18, 2016 at 10:30 a.m., at which lead counsel for each party shall

appear and be prepared to discuss the resolution of this case.

e sstpior—

U.S. District Judge Joan H. Lefkow

Date:October 13, 2016

3 The record indicates that John Smentek is deceased, although plaintiffslaidmot file a
suggestion of death on the record as directed on October 7, 2014. (DkiN&8#&2er was Smentek’s
name included in those approved as class representatives in the opinionearemifging the class.
Again, plaintiffs’ counsel should update the recadawhich representative plaintiffs are still able to
serve.



