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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DUAL-TEMP OF ILLINOIS, INC.,
Haintiff,

V. CASENO. 09-cv-595

)

)

)

)

;

HENCH CONTROL CORPORATION, )
HENCH CONTROL, INC., CAESAR-VERONA, )
INC., JOHN HENCH, and ALEX DANEMAN, )

)

Defendants. )

Judge Robert M. Dow, Jr.

MEMORANDUM OPINION AND ORDER

On September 28, 2009, the Court issued monandum opinion and order [78] denying
Defendant John Hench’s motion to dismiss [18his order addresses trans filed by three of
the other defendants in this case—Hench Control, Inc.; Caesar-Verona, Inc.; and Alex Daneman.
(The fifth defendant, Hench Control Corporatialready has answered the complaint.) The
Court has subject-matter jurisdon based on diversity oftizenship. 28 U.S.C. § 1332.

Before the Court are motions to dismisglaaccompanying memoranda of law filed by
Caesar-Verona, Inc. [46, 48]; Keh Control, Inc. [52, 54]; andlex Daneman [49, 51]. Each
motion challenges the Court’'s personal jurisdictpursuant to Federal Rule of Civil Procedure
12(b)(2) and the legal adequacy of Plaintiffemplaint pursuant to Rule 12(b)(6). For the

reasons stated below, the motions by Caesar-Veinoa[46] and Hench @htrol, Inc. [52] are

! The Court notes that the Complaint alleges tbahHench is a California resident and Alex Daneman

is a Washington resident. However, diversity of citstep is based on citizenship rather than residency.
Meyerson v. Harrah’s East Chicago Casin299 F.3d 616, 617 (7th Cir. 2002) (“[R]esidence and
citizenship are not synonyms.”). The parties should come prepared to address the citizenship of Hench
and Daneman at the Court’s next status hearing.
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denied. Alex Daneman’s motion to dismis&] is granted, as the Court lacks personal
jurisdiction over him.
. Background?

Plaintiff, Dual-Temp of lllinois, Inc. ifed a six-count complaint against Defendants
Hench Control Corporation (“Hench Control I"Hench Control, Inc. (“Hench Control II”),
Caesar-Verona, Inc. (“Caesar”), John Heffddlohn Hench”), and Alex Daneman (“Daneman”)
alleging violations of statcontract and tort law.

Plaintiff operates a businesstttonstructs, services, supplienodifies, and repairs low
temperature industrial regeration systems. Compl. 9. & Milord Company (“Milord”) is a
general contractor. In 2006, Milord contacted Plaintiff in connection with a bid for a job at
Home Run Inn’s pizza manufacturing plamd. 9 10. The job involved modifying and installing
a sophisticated refrigeration system at Homan Rin’s manufacturing plant. The anticipated
refrigeration control system was meant to ratpilthe various phases of cooling and freezing
pizza, and it was to sound ata should the cooling go awryd. Plaintiff does refrigeration but
does not do control systems, so when it bidtnHome Run Inn job, Bought out John Hench
(then-president of HendBontrol ) to provide a bid to act assub-subcontractor on the contract.
Id. 1 7, 11. Hench Control | claimed toesflize in refrigerabn control work. Id. After
representatives of Hench Corittpincluding John Hench, tralled to Chicago and examined

Home Run Inn’s processing plant, Hench Contsaibmitted a proposal for a control system for

% For purposes of Defendants’ motions to dismiss, the Court assumes as true all well-pleaded allegations
set forth in the complaint. See.g, Killingsworth v. HSBC Bank Nevada, N.A07 F.3d 614, 618 (7th

Cir. 2007). While the Background section of thisnign is based on the owplaint and cabins the
Court’s analysis of the Rule 12(b)(6) motions, addiéil materials and facts will be considered in Parts
lILA.1 and IlI.B (analyzing the Rule 1BJ(2) jurisdictional challenges). Se€eirdue Research Found. v.
Sanofi-Synthelabo, S,AR38 F.3d 773, 782-83 (7th Cir. 2003).
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the Home Run Inn project.ld. 11 12, 13. Plaintiff then submitted its subcontractor bid,
including the Hench Control | component, to Milondl.  14.

On or about October 20, 2006, Plaintiff wasiadd that it had been awarded the Home
Run Inn job. Compl. 1 15. Plaintiff and Miloshtered into a formal subcontract on November
6, 2006. 1d. Pursuant to this contract, Plaintiff was to provide a refrigeration control system that
operated to Home Rumri’s specifications.ld. To that end, Plaintiff issued a purchase order to
Hench Control | for the work set forth inein refrigeration combl system proposalld. { 16.
The amount of the purchase order was $45,0d8.The purchase ordezquired Hench Control
| to comply with the requirements and be bound by the terms of the contract between Plaintiff
and Milord. Id. 1 17.

Hench Control | accepted Plaintiff's purchasder and issued anvoice requesting 40%
down payment of the purchase price, an amount that tatdl@@®31. Compl. T 18. Plaintiff
issued Hench Control | a checktimat amount in December 200Rl. § 20.

In January 2007, Hench Contiassued a second invoicequesting 50% of the purchase
price, an amount that tdéal $22,539. Compl. 1 21. Duog March 2007, without notice to
Plaintiff, Hench Control ivas acquired by Caesar (pddgiin an asset sale)d. §{ 22, 27. John
Hench stayed on as Chief Technical Officed &lex Daneman became Chief Executive Officer.
Id. § 22. Hench Control | transferred its swuipsontract to a new entity, Hench Control lld.

23. Plaintiffs were not notified of the transfed.

By the end of March 2007, a control panel boaes delivered to Plaintiff for the Home
Run Inn project. Compl. § 24. dntiff contacted Spur Electric, ¢n an electrical subcontractor,
to attach the control panel board to the refrigeration systieim. On that samelay, Plaintiff

issued Hench Control | a chetkthe amount of $22,539—the aont of the second invoiced.



1 25. Also, around the same date, without noticélaintiff, Hench Control | allowed its
insurance policy (which named Plaintiff as additional insured, per the agreement between
Plaintiff and Hench Control 1) to lapséd. I 26. Neither Caesar nblench Control Il provided
Plaintiff with a replacement or continuation certificate of insuramde.

In June 2007, Milord notified Plaintiff théhe control system did not operate according
to Home Run Inn’s requirements and that HdRw Inn would not accept the control system,
nor would it approve final payment to be madeéviidord and Plaintiff. Compl. § 29. Plaintiff
notified Hench Control | about the control systand requested that it take the necessary action
under the purchase order to make the comslystem operate as Home Run Inn requiréd.

30. On or about July 5, 2007, Plaff received an invoice frorilench Control 1l requesting the
final payment for the control systerid. § 31.

In July 2007, John Hench visited Home Run In Chicago and made an inspection of
the control system, but was unable to cure the defé€ompl.  33. Shortlgfter this visit, John
Hench was no longer available Riaintiff for consultation ad Plaintiff believed that John
Hench was no longer employed by Hench Controlld. On or about July 9, 2007, without
notice to Plaintiff, John Hench dissolved Hench Contrad1.§ 32.

Between June and December in 2007, the cbaysiem failed to operate, which caused
daily shut downs of the refrigeration systentHHame Run Inn’s plant. Compl. § 34. During that
time, Plaintiff and Spur, its electrical subcautor, provided its owpersonnel to monitor the
control system to prevent a shut down andttempt to determine the cause of the failulcb.
Hench Control Il also provided telephonic sugiponsite inspection, and numerous replacement
parts during this time periodld. § 35. Despite all of thisffert, the control system did not

operate continuouslyld.



In December 2007, Hench Control Il sent an engineer to investigate the control system at
Home Run Inn’s plant. Compf. 36. After investigation, thengineer concluded that Plaintiff
failed to replace a defective humidi-stat, athit the failure caused the control system
malfunction. Id. Plaintiff then replaced the humidi-setd had Spur rewire the control system
in accordance with the instructiomsovided by Hench Control Il.1d. § 37. However, the
control system continued to malfunctiewen after this part was replacdd. Plaintiff and Spur
continued to make service callstte Home Run Inn plant to midor the control system in order
to keep the plant in production and avaiiscontinuation of production operations and
substantial loss of productld. § 38. Additionally, Plaintificontinued to demand that Hench
Control | and/or Hench Control Il correttte malfunction in the control systenid. §{ 38, 40.
Neither company cured this malfunctiold. 1 38, 40.

Hench Control Il issued an invoice to Plaintiff in the amount of $52,826.14 for the final
balance due on the invoice and charges for deh&ork. Compl. { 39. Additionally, Hench
Control Il refused to perform any further work the control system until it was paid in fulld.
Between December 2007 and June 2008, Dane@B) of Caesar (who also represented
himself as the CEO of Hench Control Il) serttrrespondence to Honmfeun Inn and Milord
stating that Plaintiff's faulty work was theason for the failure in the control systenal. T 40.
Daneman also complained that Hench Conlirblad fully performed under the agreement and
that Plaintiff nonetheless refused to pag.

In January 2008, Daneman wrote directly tdokti and Home Run Inn stating that the
control system was performing as expected, suggethat any failures were due to Plaintiff's
faulty work, and listing a balance as to whichkirtiff was in arrears.Compl. {1 41. Milord

forwarded a copy of this letter to Plaintifid. Also, on the same date as Daneman’s letter,



Milord’'s project manager responded to the cladimat the performance issues were Plaintiff's
fault by pointing to Hench Contrdll's technician’s awaness of the defective device and failure
to alert anyone to the proloefor more than six monthdd.  42.

After receiving a copy of Damean’s letter, Plaintiff begato conduct an investigation
into Hench Control I's corporatstatus. Compl. 1 43. Daog the investigation, Plaintiff
discovered that Hench Control | had chahge name and, subsequently, dissolvie. Further
investigation disclosed that Hench Controhdad been sold to Caesar and was now being
operated by Daneman as Hench Controldl. Plaintiff had been déag with Hench Control Il
since March 2007, but that company was not incorporated until January 28,1@008.

On or about April 2, 2008, Plaintiff issuedtkrs to Hench Control | and Hench Control
Il demanding that both companiescluding successors, benefices, and designees, make the
necessary repairs to tieentrol system at Home Run Inn’sapt in Chicago, lllinois. Compl.
44. Neither company responded to or complied with Plaintiff's dem&hd] 45. On April 29,
2008, Home Run Inn made demand upon Milordpwnade demand upon Plaintiff, to remove
the control system by Hench Control | andlage it with a functining control systemld. § 46.

In May 2008, Plaintiff hired Select Techogies, Inc. to remove the malfunctioning
control system and to design and install a nemtrobsystem for Home Run Inn’s plant. Compl.
1 47. In August 2008, Seletechnologies, Inc. completed thisork and, as a result, Plaintiff
paid it $123,200 for the work performedd. { 48. This new control system is operating as
specified by Home Run Innd.

According to Plaintiff, it ha performed all of its obligatic pursuant to the agreement
that it entered into ith Hench Control I; altbugh Hench Control | andench Control Il were

paid by Plaintiff, they have not fulfilled thetontractual allegations. Compl. 1 49, 50.



Count | of the complaint allegéisat Hench Control | breached itontract with Plaintiff.
Count Il alleges breach of contragainst Hench Control Il. Couht alleges breach of contract
against Caesar, the corporation that purchasexdch Control | (the latter of which became
Hench Control II). Count IV leeges breach of contract agai Alex Daneman, who Plaintiff
says in effect was operating a sole proprietorshipe Hench Control Il was, for a time at least,
an unincorporated entity. The other two couats not targeted by the motions before the
Court—Count V, which names Defendant Johmé¢teand which withstood a motion to dismiss
[78] and Count VI, which Plaintiffoluntarily dismissed [see 74, 75].

Il. Legal Standards

A. PersonalJurisdiction

Personal jurisdiction “represents a restriction on judicial power * * * as a matter of
individual liberty.” Ruhrgas AG v. Marathon Oil Co526 U.S. 574, 584 (1999) (quoting
Insurance Corp. of Ireland v. Compagnie des Bauxites de GuibéeU.S. 694, 702 (1982)). It
is a nearly ancient and “essential element of thiediction of a district ourt,” and without it the
Court lacks power to resolve a cagemployers Reinsurance Corp. v. Brya?®9 U.S. 374, 382
(1937) (essential elemenBurnham v. Superior Ct. of Gornia, County of Marin 495 U.S.
604, 608-09 (1990) (plurality opinion) (observitttat the implementation of the phrasmam
non judicein American case law predated the Reanth Amendment). Once a defendant
challenges personal jurisdiction pursuant to Fedeudé of Civil Procedwe 12(b)(2), a plaintiff
bears the burden of ebteshing personal jurisdiction. Wheras here, the distii court decides
the issue on the basis of written submissions, the plaintiff must estaljramaafaciecase of
personal jurisdiction Purdue Research Found. v. Sanofi-Synthelabo, $38.F.3d 773, 782-83

(7th Cir. 2003). Although conflictsetween the parties’ submissicare resolved in favor of the



plaintiff, “once the defendant has submitted dHfiits or other evidence in opposition to the
exercise of jurisdiction, #h plaintiff must go beyond the gddings and submit affirmative
evidence supporting the exeseiof jurisdiction.” Id. at 783.

Where, as here, a court’s subject-matter jurisdiction is based on diversity of citizenship,
the court may exercise personal jurisdiction avelefendant only if personal jurisdiction would
be proper in an lllinois courtHyatt Int’l Corp. v. Cocp302 F.3d 707, 713 (7th Cir. 2002). The
lllinois long-arm statute (735 ILCS/2-209(c)) streamlines the aysis because it allows lllinois
courts to exercise persorjatisdiction up to the limits othe United States Constitutiond. at
714-15.

The Fourteenth Amendment’'s Due Process sdaglemands that before an out-of-state
defendant may be required to defend a casefamuan state, it must have “minimum contacts”
with the state “such that the maintenance of the suit does not offend ‘traditional notions of fair
play and substantial justice.'Int'l Shoe Co. v. Washingto826 U.S. 310, 316 (1945) (quoting
Milliken v. Meyer,311 U.S. 457, 463 (1940)). “[l]t is esdrl in each case that there be some
act by which the defendant purposefully avéiself of the privilegeof conducting activities
within the forum State, thus invoking thenedits and protections of its laws.’'Hanson v.
Dencklg 357 U.S. 235, 253 (1958). This “purposefuailment” standard ensures that a
nonresident defendant will not beded to litigate ima jurisdiction as a result of random contacts
with the forum or the unilateral activity of the plaintifBurger King v. Rudzewicz71 U.S.
462, 474-75 (1985). The Supreme Qmucase law teaches that

the determination of the reasonableneghefexercise of jurisdiction in each case

will depend on an evaluation of several st A court must consider the burden

on the defendant, the interests of the for8tate, and the plaintiff's interest in

obtaining relief. It must also weigh in its determination “the interstate judicial
system’s interest in obtaining the moffiokent resolution of controversies; and



the shared interest of the several &ain furthering fundamental substantive
social policies.”

Asahi Metal Indus. Co., Ltd. v. SupmriCt. of California, Solano County80 U.S. 102, 113
(1987) (quotingWorld-Wide Volkswagen Corp. v. WoodsdA4 U.S. 286, 292 (1980)). The
case law also describes the arc of the law in this realm: the standards related to personal
jurisdiction generally have been relaxed dte modernization of communications and
transportation, as well as the “ieasing nationalization of commerce.” World-Wide
Volkswagen444 U.S. at 293 (citinilcGee v. Int'l Life Ins. C9355 U.S. 220, 222-23 (1957)).

There are two bases for establishing persgoakdiction: general and specific.
Helicopteros Nacionales de Colombia v. Hdlb6 U.S. 408, 414-16 (1984); see diatt Int'l,

302 F.3d at 713. Generaligdiction exists when the defeanat has “continuous and systematic”
contacts with the forum state-elicopteros 466 U.S. at 416Hyatt Int'l, 302 F.3d at 713. |If
such contacts exist, “the court may exergsesonal jurisdiction over the defendant even in
cases that do not arise outanfd are not related to tldefendant's forum contactsHyatt Int'l,

302 F.3d at 713. On the other hand, specificsdiction is more limited and exists for
controversies that “arise out of” orelate to” a defendant’s forum contactd. Plaintiff has not
argued that the Court has general jurisdictiover Defendants, and therefore the Court
undertakes only the spedfurisdiction inquiry.

A court may assert specific jurisdiction oar out-of-state defendant when the minimum
contacts standard is met ance tplaintiffs cause of action ads out of or relates to the
defendant’s contacts with the forum state. Seg,, Helicopteros466 U.S. at 414. The
defendant’s contacts with the forum state musbfiee nature and quality such that the defendant
has fair warning that it could be required to defend a suit théarger King Corp. v.

Rudziewicz471 U.S. 462, 472 (1985). This ensures jhasdiction over a defendant is “not



based on fortuitous contacts, lmrt contacts that demnstrate a real relatship with the state

with respect to the transaction at issue” and that “the defendant retains sufficient, albeit minimal,
ability to structure its activities so that it ceeasonably anticipate the jurisdictions in which it

will be required to answer for its condudRiirdue Research Foun®38 F.3d at 780. “Notably,

it must be the activity of the defendant thatkemit amenable to jurigttion, not the unilateral
activity of the plaintiff orsome other entity."d.

B. Rule 12(b)(6)

A motion to dismiss pursuant to Federalld&kwf Civil Procedure 12(b)(6) tests the
sufficiency of the complaint, nahe merits of the case. S@éson v. City of Chicag®10 F.2d
1510, 1520 (7th Cir. 1990). To survive a Ruleb)@) motion to dismissthe complaint first
must comply with Rule 8(a) by providing “a shand plain statement tiie claim showing that
the pleader is entitled to relfefFed. R. Civ. P. 8(a)(2)), sudhat the defendant is given “fair
notice of what the * * * claim is and the grounds upon which it resBéll Atl. Corp. v.
Twombly 550 U.S. 544, 555 (2007) (quotingonley v. Gibson355 U.S. 41, 47 (1957)).
Second, the factual allegations in the complaint rhastufficient to raise the possibility of relief
above the “speculative level,” assing that all of the allegations in the complaint are true.
E.E.O.C. v. Concentra Health Svcs., |96 F.3d 773, 776 (7th Cir. 2007) (quotifigyombly
550 U.S. at 555). “[O]nce a claim has beenestatdequately, it may be supported by showing
any set of facts consistent with the allegations in the complaintlvbmbly 550 U.S. at 563.
The Court accepts as true alltbe well-pleaded facts alleged by the Plaintiff and all reasonable

inference that can be drawn therefrom. Bames v. Briley420 F.3d 673, 677 (7th Cir. 2005).
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lll.  Analysis
A. Caesar and Hench Control 1
1. Personal jurisdiction

Caesar argues that the Court does not haasonal jurisdiction because “the facts
conclusively establish that Caesar was neithgarty to the contract agement between Plaintiff
and Hench [Control] | nor an assignee of thatcact” [48 at 6]. Hench Control II similarly
argues that it had no contract with Plaintiff [546at Further, because those contacts that Caesar
and Hench Control Il had with lllinois were fleeting and unrelated to Dual-Temp, both say that
dismissal for want of personal jurisdiction ispappriate. In making the argument, both rely on
an affidavit by their shared president, Alex Daneman; in the affidavit, Daneman states that
Caesar purchased Hench Control I's assetsu@nmg accounts receivablbyt not its liabilities
(i.e., contractual duties) [48-2 (“De@man Aff.”), at 1Y 14-15].The Daneman Affidavit further
intimates that the purchase order agreemetwdsn Hench Control | and Plaintiff was not
assigned to Caesald. T 15.

Despite Caesar’s reliance on the role of its agreement to purchase Hench Control I's
assets, Caesar does not cite that agreemenh hass present the Court with reasoned argument
about the agreement’s meaning. Likewise, agckrsarily, Caesar has meferred the Court to
any cases fixing the meaning of the assetlpagse agreement’s language. The Court’'s own
examination of the matter reveals that Plafistitase is hardly speculative. The agreement
between Caesar and Hench Control | includesassignment of HencBontrol I's “contract
rights” [see 68-5 (“Asset Purchase Agreemerat)] 3]. Although not without limitations, it is a
general principle of contract Mathat an assignment of “caoatt rights” carries with it a

delegation of contract duties, too. SRestatement (Second) of Contracts § 3@8lson’s
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Heating & Air Conditioning v. Wells Fargo BanR02 Cal. App. 3d 1326, 1334 (3d Dist. 1988);
Cal. Civ. Code § 1589; see alBelz v. Streator Nat. Banki96 N.E.2d (lll. App. Ct. 1986)
(citing with apparent approv&ection 328 of the Second Restaga). Again, Caesar’s motion
to dismiss neither acknowledges nor engages the body of law on this subject. It merely cites the
affidavit of its CEO, which offers a legal conclogithat is hardly selfvedent. See also Asset
Purchase Agreement, at 3 (referring to unattd@@ppendices to the agreement and stating that
the assets sale also included tdher assets of the businesslutding but not limited to accounts
receivable, inventory, equipment, trade fidsir leasehold improvements, contract rights,
business records * * *, licenses, franchises, goodwill, websites, and URLs, covenants not to
compete, intellectual property, and trade secretglemarks or service marks, trade names,
telephone numbers, supplies, dandentory [sic].”). Although tk agreement disclaims liabilities
generally, it also contains a “representation’"Hsnch Control | that “[d] leases and contracts
being assigned and transferred hereunder areriniptecomplete and in effect * * *.” Asset
Purchase Agreement { 10%e).

There is also considerable evidence that Caesar conducted business in lllinois by
operating as Hench Control I, attempting to fulfile contractual obligens of Hench Control
l. Plaintiff's president points out [68-3 (“Weinstein Aff.”), at | 14] that Daneman stated in an e-
mail that he visited the plantaag with John Hench ‘@ly in the proced&.” Weinstein Aff.

Ex. A, at 2 (8/8/2007 e-maif). There were other communtins, too. Daneman corresponded

% paragraph 10 includes an indemnification provision in the event thatpireseatations are inaccurate,
but the matter is not before the Court and woafd;ourse, not affect personal jurisdiction.

* Daneman admits that he visitddme Run Inn with John Hench, ksiates that it was merely a stopover

on the way to Canada and that he was merelgpmpanying John Hench. “While | was physically

present, | did not actively participate in the megtihat John Hench had with Home Run Inn and Dual
Temp.” Daneman Aff. § 13. Because Plaintiff need make out omsinga facie case of personal

12



with Plaintiff, Milord, and Home Run Inn numerotimes to discuss what steps they had taken
or were going to take iarder to fix problems with the control system. Seg, Daneman Aff.

Ex. B (11/16/2007 e-mail)d. Ex. C (1/10/2008 letterjd. Ex. D (1/16/2008 e-mail). In the
January 10, 2008 letter from Daneman to k#lloDaneman attached numerous “service
summaries” indicating the work that had been done and which pergarf@imed work. In all,
Daneman lists five “employees, agents, and remtesives” that Caesar e in connection with
Caesar’'s work at Home Run Inn [see 68-4 (“Def@nts’ Response to Piff's First Set of
Interrogatories”), at { 2]. Ad the communications support théerence that Daneman believed
that Hench Control Il was opeitag under the originatontract betweeilench Control | and
Plaintiff. In an e-mail from Alex Daneman fual-Temp, Hench wrotthat Hench Control Il
would be billing for work that was “not on tispec and [later] became requirements.” Weinstein
Aff. Ex. B, at 1. The implicabn was that the company wouhit be billing for any work that
was previously agreed to. That is an odukssrfor a company gratuitously to bear.

Moreover, if Caesar was not operating underdbntract that Dual-Temp says they were,
then under what understanding where they operatir@aesar, at this early stage, offers no
explanation. Sophisticated pag conducting transactions wortmseof thousands of dollars do
not typically, so far as the Court is aware, iatérso casually as to reserve for an unspecified
future date the accounting (without any priogogation) of who owes what to whom. The
closest to that understandithat one typicallgees is the so-called ‘tle of the forms” situation
created by UCC 2-207. But there is nbinration of such a battle here.

Caesar and Hench Control Hditly concede thaf they were bound by a contract with

Dual-Temp, then the Court has personalsgigtion over them. The concession, though only

jurisdiction, record disputes are resolved in favor of Plaintiff, and Daneman’s e-mailed statement that he
visited the Home Run Inn plant was made in the contewbok that he had performed for the project.
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implied, is sensible: irRudzewiczfor instance it was enough thitere was a contract that
anticipatedextensive future coatt with the forum state. 471 U.&.480 (plaintiff “entered into

a carefully structured 20-yearagonship that envisioned continuing and wide-reaching contacts
* **7). The only pre-litigationcontacts with the forum state that case had been introductory
management courses and the purchase of @285n equipment from the forum statéd. at
466-67. The pre-litigation contadiere include a bid that wasitiated by an agent for Hench
Control II's (apparent) predecessarinterest, site visits by engpjees, a contract directed at a
plant in lllinois, numerous inahces of remote access by Henantol Il of that plant, and
hundreds of thousands of dollars in dansagewing out of that contract. Seeg, Weinstein

Aff. § 5 (describing the bidding proces®); 111, 14, 17 (site visits by Daneman and other
employees or agentsi)d. 1 13, 15 (remote access capability and monitoring); Compl. 59
(more than $485,000 in consequential damages).

Still, the determination that Caesar andfAmnch Control Il werenot operating under a
contract is not strictlynecessary to decide the personal jurisdiction issue in this case. What
matters is that the cause of action “arise out oktate to the foreign corporation’s activities in
the forum State.”Helicopteros 466 U.S. at 414. Thus, the existence of a contract is neither the
sine qua nomor the silver bullet of the personal-juiiistibn analysis. Such “mechanical tests”
have been rejected, and the Court insteasl femphasized the need for a highly realistic
approach that recognizes that antcact is ordinarily but an intemediate step serving to tie up
prior business negotiationgttv future consequenceghich themselves are the real object of the

business transactioh Rudzewicz471 U.S. at 478-79 (emphasis adldénoting also that prior

> In Helicopteros the Supreme Court declined to take up wheithe sufficient that a cause of action that
merely “relate to” the defendant’s contacts for purpadgsersonal jurisdiction, or whether there was any
difference between “arise out of” and “relate to.” 466 U.S. 408, 415 n.10 (1984).
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negotiations and anticipated congeqces do bear on the analysis). If Caesar engaged in the
sufficient litigation-related nmimum contacts to establish rgenal jurisdiction, it would not
matter if those contacts were negotiadedante what matters is that the activity was purposeful
and that the cause of action arose out of that activity. And, unlilRudzewicatself, the
anticipated future consequences came tdatidru The legal determination about whether
liability can be imposed for those consequesn is conceptually distinct—if potentially
overlapping KHelicopteros 466 U.S. at 415 n.10)—from tlgpestion of whether Defendants
purposefully availed themselves of the benefits of lllinois.

Therefore, even assumirggguendothe contract-based doubtathCaesar has failed to
cast, there is sufficient evides of activity related to the cause of action to make quiraa
facie case of personal jurisdiction. Plaintiffsvieapointed out, and documented, that Caesar
bought the assets of Hench Cohttoand continued to work tdix the control unit. The
continued efforts were undertaken by the CEQCaksar and Hench Control II, during which
time Hench Control 1l had not been incorporatedaesar admits that “there were numerous
telephonic communications between Caesar andrtdad/or Home Rumh with respect to the
refrigeration control system at issue.” Plaingffirst Set of Interrogatories {1 13. Daneman also
represented to Plaintiff in an e-mail that becduseare in the 21st Century” and could remotely
access the pertinent systems “[w]e are visuallyoatr site, viewing the important stuff that we
control” [68-6, at 4] and represented that tlmeyl accessed the system remotely so many times
that they were not even billi for the minimal, brief visits.The e-mail contained a signature
block that listed Daneman as the CEQHeinch Control Il, not Caesar.

Defendants also—and despite Daneman’s Hedontrol 1l signature block—deny that

Hench Control Il was operating at all during tperiod from March 1, 2007, to January 28, 2008.

15



Id. § 15. Of course, if Hench Control Il was rogterating, then Caesar is the other plausible
entity that was operating. Indeed that isatvibaneman, Caesar, and Hench Control Il say:
Daneman was acting “on behalf of [Caesanly.” [66 (“Responses to Request to Admit”), at
15 (emphasis added)]. But that denial does nipt éigher Caesar or Hench Control 1l. Given
that the sale of Hench Control I's assets waSdesar but that Hench Couitll indicated that it

was performing under the contract between Henmmti@l | and Plaintiff, that Daneman was the
CEO of both firms, and that Daneman admits thahch Control 1l wasssentially just a shell
entity with no employees (see Daneman AffLl), the evidence supponpersonal jurisdiction
over both Caesar and Hench Control Il. Tie&ason is that the evidence combined with
Daneman’s admission at least suggests thataCaewl Hench Control Il failed to respect the
corporate form. That is, there is evidence thaly were acting as a single entity. Seeyk v.
Farmers Group, In¢.90 Cal. Rptr. 3d 589, 619 (Cal..CGipp. 2009) (listing the variety of
factors that California courts cadsr in veil-piercing actions);aird v. Capital Cites/ABC, Ing¢.

80 Cal. Rptr. 2d 454, 463 (Cal. Ct. App. 1998) (veil giey appropriate if “there is such a unity

of interest and ownership betwettre two corporations that tmeieparate personalities no longer
exist[] and that an inequitable result will follow if the parent were not held liabtk"gt 462
(factors include the common owership, common management, and disregard for corporate
formalities, and shared office space). Daneman himself provided sufficient evidence that the
entities were acting as a single unit. Criticallys hiffidavit states that, in effect, there is no
Hench Control II: “it was formed solely to pregerthe name ‘Hench Control.” Hench Il has not
had employees, it has made no sales, and it mesaed no income.” Daneman Aff. { 11. Put
simply then, there is evidence that the distinctness of the corporate entities was not respected,

that there was common management, and thatlid€ontrol 1l was undeapitalized. This is
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fertile ground for veil-piercig, at least at this sta§eSee alsdPurdue Research Found338
F.3d at 788 n.17 (personal jurisdiction over parent appropriate where parent exercises an
unusually high degree of contralver subsidiary or otherwisshows that the subsidiary’s
“corporate existence is simply a formality” and the subsidiary is merely the agent of the parent);
Liberty Mut. Fire Ins. Co. v. ReimeB2 F. Supp. 2d 887, 890 (N.D. Ill. 2000) (personal
jurisdiction over parentvho “had to approve everything” wh it came to subsidiary); 4A
Charles Alan Wright & Arthur R. Miller, EDERAL PRACTICE AND PROCEDURES 1069.4 at 175-
84 (3d ed. 1998) (collecting cases in whichlispeal jurisdiction was established over a non-
resident defendant corporation “through subsidg partnerships, alter egos, related and
unrelated companies, successors-in-interest, caeganting as agents, and a number of other”
veil-piercing contexts).

Overall, the character and quality of the @mt$, which the Supreme Court says must be
examined in every case, reveal that CaesdrHench Control II's comcts with lllinois cannot
be described as “so random, forbus, or attenuated that it cannot fairly be said that” they
should not “reasonably [have] anticipatefing haled into cotirin lllinois. Rudzewicz471
U.S. at 486 (quotation marks omitted). Because there is sufficient evidence that the two
companies were acting as a single entity arad the conduct of onwas the conduct of the
other, there are sufficient minimum contactstfoe Court to exercispersonal jurisdiction over
both.

Of course, minimum contacts is not the end of the analysis, for both defendants claim that

() litigating in lllinois would be unduly burdensome and (iiJidlbis has no interest in the

® Plaintiff does not use the term veil-piercing buesl@rgue, for example, that Caesar was “operating as
Hench Control II” [68 at 8]. Therefore, it is appropriéde the Court to apply the correct law to Plaintiff's
argument. Seeg.g, ISI Intl, Inc. v. Borden Ladner Gervais LI.R56 F.3d 548, 551 (7th Cir. 2001)
(“Federal courts are entitled to apply the right bofliaw, whether the parties name it or not.”).
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litigation. As to the burdens, there is littleat need be said. “When minimum contacts have
been established, often the interest of the pthend the forum in the exercise of jurisdiction
will justify even the serious burdens placed on the alien defend#sahj 480 U.S. at 115.
Caesar has not made any meaningful argumenthbadiurdens in this case will be particularly
severe. There is no indication that the numbewitfesses will be particularly large or that the
process of discovery will be gecularly complex due to th geography, much less that the
process would be easier overalthk case were litigated elsewhes#,of which are factors that
would bear on the analysidnterlease Aviation Investors Il [@ha) LLC v. Vanguard Airlines,
Inc., 262 F. Supp. 2d 898, 909 (N.D. Ill. 2003) (citibggan Prods., Inc. v. Optibase, Ind¢03
F.3d 49, 53 (7th Cir. 1996)). Nor has either Defendadicated where that elsewhere might be.
In short, there is no reason to believe tha tase will be any &ferent from the mine
run of cases involving diverse parties; amdce a plaintiff presents evidence of minimum
contacts it becomes a defendantls jo show that traditional notiorts$ fair play and substantial
justice would be offended if the def#gant were haled into the forunRudzewicz471 U.S. at
477 (“[W]here a defendant who purposefully hagdied his activities at forum residents seeks
to defeat jurisdiction, he must present a celinmy case that the presence of some other
considerations would renderrisdiction unreasonable.”). (noting that a dendant who claims
substantial inconvenience “may seek a changeenfie” and that most defendant considerations
can be “accommodated through means shoffingfing jurisdiction unconstitutional”)Asahi
480 U.S. at 116 (Brennan, J., caming) (acknowledginghat it would be a “rare case[]” for
personal jurisdiction to be inappropriate whetee“tlefendant has purposefully engaged in forum

activities”).
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Likewise, and similarly without support, Caesand Hench Control Il argue that lllinois
as a forum does not have an interest in ttgalion. Although the interests of the forum state
are part of the analysis (ssepra Part 11.A), Defendants fail correctly to frame the inquiry.
According to them, lllinois has no interest in thigation because it has no interest in Caesar or
Hench Control Il. But states pkdy have an interest in enfong commercial transactions as to
which their citizens are parties. Seeg, McGee 355 U.S. at 223 (California had a “manifest
interest in providing effective means of redress for its residents when their insurers refuse to pay
claims”); see als®olger v. Nautica Int’l, InG.861 N.E.2d 666, 672 (lll. App. Ct. 2007) (due
process requirements of personal jurisdictionllinois are satisfied whemrontract anticipates
performance in lllinois, even where the contreciexecuted outside dfiinois). Caesar and
Hench Control II's general rationale, unaccompdrby any showing of hardship, would in all
cases prevent an lllinois-based court fr@xercising personal jurisdiction over a coastal
defendant.

2. Both 12(b)(6) motions are denied.

Caesar and Hench Control Il argue thaiflff has failed to state a claim upon which
relief can be granted because Riiffi has failed to plead the elements of a breach of contract
claim, and thus the respective breach of @mtcounts should be dismissed. That argument
ignores the distinction betweerfact-pleading jurisdiction and ¢hnotice-pleading regime of the
Federal Rules of Civil Procedure. Seqy, Veazey v. Commc’ns & Cable of Chicago, 1184
F.3d 850, 854 (7th Cir. 1999). Because thas wee only basis for dismissal urged by both
defendants, their motions cannot be granted.

In any event, their arguments also overldbk text of Plaintiff's complaint, which

alleges that Caesar was the real paripterest with regard to the contrace(, the parties had a
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contract) (Compl. 1 23, 77); that i performed the contract (e.gd. 1 25); Caesar failed to
live up to its covenant(g, id. § 80), and that Plaintiff was damaged theraly { 82-85).
Thoseare the elements of an lllinois breach of contract acti@allagher Corp v. Russ/21
N.E.2d 605, 611 (lll. App. Ct. 1999)The complaint does the sameénthwith respect to Hench
Control Il, which is permissible because the FatlRules of Civil Procedure allow for pleading
in the alternative.

Finally, the Court notes that Hench Contiéd Imotion also seeks ¢éhdismissal of Count
VI of the complaint. After Hench Control flled its motion to disngs, Plaintiff voluntarily
dismissed the count [see 74, 75]. Therefors,ghbrtion of the motion is denied as moot.

B. Daneman’s Motion is Granted for Want of Personal Jurisdiction

The Court lacks personal jurisdiction overri@enan. Once a defendant raises the issue
of personal jurisdiction, it is thelaintiff's burden to make out prima faciecase that the Court
has personal jurisdiction. Seeg, Steel Warehouse of Wisconsin, Inc. v. Led&84 F.3d 712,
715 (7th Cir. 1998). Although Daneman'’s brief makeany of the same (rejected) arguments as
Caesar and Hench Control II, Daneman furthgues that the fiduciary-shield doctrine deprives
the Court of personal jurisdioth. The fiduciary-shiel doctrine is a statlaw creature that
applies only in diversity case$SlI Int'l, Inc. v. Borden Ladner Gervais LL.R56 F.3d 548, 552
(7th Cir. 2001) (noting the foraf authority for the doctrin@and concluding that it would be
“unsound” for federal courts to adopt the doctiiméederal cases as a matter of federal common
law). The fiduciary-shield dddne “denies personal jurisdion over an individual whose
presence and activity in theagt in which the suit is broughtere solely on behalf of his
employer or other principal.Rice v. Nova Biomed. Cor@88 F.3d 909, 912 (7th Cir. 1994). As

such, and although much criticized.], the doctrine “makes it easier for businesses to hire
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agents, who need not fear that they put theisqeal wealth at stake in every jurisdiction that
they visit on the firm’s behalf” Hardin Roller Corp. v. Universal Printing Mach., In@36 F.3d
839, 842 (7th Cir. 2001)). lllinois casrrecognize theoctrine. Seee.g, Femal v. Square D
Co, 903 N.E.2d 32, 37 (lll. App. Ct. 2000]llinois courtslack jurisdiction over an employee or
agent who comes under the protection of lllinois la serve the interests of his employer or
principal, and not to seevhis personal interest.”People ex rel. Hartigan v. Kennedy76
N.E.2d 107, 114-15 (Ill. App. Ct. 1991).

Daneman’s brief argues thie travel and correspondenceDgneman were “performed
strictly in his capacity as a reggentative of Caesar” [51, at 10The record evidence jibes with
his argument. In the e-mails that have b@eesented with the p#es’ filings, Daneman
indicates that he is acting onHadf of Hench Control 1. Sealso Weinstein Aff. § 12. Other
items from the jurisdictional discovery indicateat Daneman was acting on behalf of Caesar.
There is, however, no indication that Danemars weting for personal gain distinct from his
companies’ fortunesBrujis v. Shaw876 F. Supp. 975 (N.D. lll. 199%pbserving that Illinois
courts “refuse to apply the docteinvhen the defendant is the akgo of the entity for which he
is a fiduciary”); cf. alsoHardin Roller Corp 236 F.3d at 842Rice 38 F.3d at 912 (observing
that, to escape the doctrine, the personal gaibgimy need not be pecany but indicating that
it must be “purely personal”).

Critically, Plaintiff has not responded to Damen’s fiduciary-shield-datrine arguments.
And given that lllinois courtsapply the doctrine in deteiming personal jurisdiction, the
omission is fatal. Because the Court granteddaan’s motion to dismiss for lack of personal
jurisdiction, the Court doesot take up Daneman’s motion to dismiss on the mehtarathon

Oil, 526 U.S. at 577 (court lacks jurisdiction owveerits where a court lacks either subject-
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matter jurisdiction or personal jurisdiction). Those merits will have to be determined, if at all, in
another court.

V. Conclusion

For the reasons stated above, Caesar's motion to dismiss [46] and Hench Control II's

motion to dismiss [52] are denied. Danersamotion to dismiss [49] is granted.

Dated: December 4, 2009

RobertM. Dow, Jr.
UnitedState<District Judge
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