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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ESTER DAVIS,

Plaintiff, 09 CV 939

V.

Chicago Heights Police Officers RYAN Honorable David H. Coar
FENIMORE #157, ANTHONY BRUNO
#144, BENJAMIN NGUYEN #112,
GREGORY STEPICH #123, and theCITY

OF CHICAGO HEIGHTS,

Defendants.

N N N N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Before this Court is an aom filed by Plaintiff Ester Dasi (“Davis”) against Defendants
Ryan Fenimore (“Fenimore”), Anthony Bru@runo”), Benjamin Nguyen (“Nguyen”),
Gregory Stepich (“Stepich”) (cattively the “individual defendasit or “Defendants”), and the
City of Chicago Heights for cilvrights violations pursuant t42 U.S.C. 81983 and a state law
claim for malicious prosecution. Nguyen a@dino seek summary judgmien their favor on
Count | (Excessive Force aod/Failure to Intevene); Fenimore, Bruno, and Nguyen seek
summary judgment on Count Il (False Arreat)d all individual defendants seek summary
judgment on Count Il (Malicious Prosecutiorfjor the reasons stated below, Defendants’

motions for summary judgment are GRARD in part and DENIED in part.
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FACTS

On February 17, 2007, Davis and his coudiexman Woods, was operating a vehicle in
Chicago Heights, lllinois, with a crackednaishield and tinted passenger and driver side
windows. (Fenimore, Stepich, and Nguyen'deRa6.1 Statement of Material Facts (“Def.
SOF”) 1 7; Plaintiff's Rule 56.1 StatementMéterial Facts (“Pl. SOF”) {1 1.) Officers
Fenimore, Bruno, Stepich, and Nguyen, upon ofisgrthe cracked widshield and tinted
windows, stopped Davis. (Def. SOF | 8.) Aftppeoaching the car, Fenimore stated that he
detected the smell of cannabis and/or marguemming from the vehiel (Def. SOF  13.)
Fenimore directed Davis to put down the camcoh#ewas holding and exit the vehicle. (Def.
SOF 1 15, 16.) Davis was eventually placetdandcuffs. (Def. SOF § 17.)

The events preceding Davis’ handcuffing #re subject of significant dispute. The
police officers claim that Davis opened the dpushed Fenimore, and ret&d arrest. (Def.
Resp., Pl. SOF { 13.) Davis maintains thatifere opened the car aig dragged Davis out,
and twisted his body so that he was facing theckehi(Pl. SOF 13, 15.) Davis further alleges
that Bruno and Stepich held down his wrists @/kienimore suddenly punched him in the face
two or three times, then grabbtnd back of his head and slandrieinto the car. (Pl. SOF 18,
19.) Nguyen stood about five oxdeet away as Fenimore strubiavis. (Pl. SOF { 20.)

During this exchange, Davis sustained a laceration to the middle of his forehead, leaving
a permanent scar. (Pl. SOF { 23.) Bruno and@teégansported Davis to St. James Hospital to
receive medical treatment. (Def. SOF { 19.) Bamjury required elevestitches. (Pl. SOF |
23.) Afterwards, Davis was taken to the €gjo Heights Police Stan. (Bruno’s Rule 56.1

Statement of Material Facts (“Bruno SOF”)  44.)



Following his arrest, Fenimore lodged crimicamplaints against Davis for assault and
battery, resisting arresind driving under the influencéDef. SOF | 25, 29.) Davis was also
issued traffic citations for operating a motehicle with tinted windows and a defective
windshield. (Def. SOF § 31The state’s attorneyolle prossedhe driving under the influence
charge, and dismissed the assault charge anaiaffic citations. (Pl. SOF § 37.) Fenimore,
Bruno, and Stepich testified at s’ criminal trial. (Pl. SOF  39.) On July 22, 2009, following

a jury trial, Davis was acquitted of themaining charges. (Pl. SOF  40.)

LEGAL STANDARD

Summary judgment is appraogte if “the pleadings, the discovery and disclosure
materials on file, and any affidés show that there is no genuine issue as to any material fact
and that the movant is entitléa judgment as a matter of ldwked.R.Civ.P. 56(c). A genuine
issue of material fact exists if “the evidencsugh that a reasonable jurguld return a verdict
for the nonmoving party.’Anderson v. Liberty Lobby, Inat77 U.S. 242, 248 (1986). The party
seeking summary judgment bears the burdentabkshing that no genuine issue of material
fact exists.Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). If the movant meets this burden,
the non-movant must set forth specific fa@sscintilla of evigence” is insufficient)
demonstrating that there is a genusgue for trial. Fed.R.Civ.P. 56(énderson477 U.S. at

252.

When reviewing a motion for summary judgrheghe court must view the facts in the
light most favorable to the nonmoving party andvdiall reasonable inferences in that party's
favor. See Schuster v. Lucent Tech., |827 F.3d 569, 573 (7th Cir. 2003). At summary
judgment, the “court's role is not to evaluatewmgght of the evidencéo judge the credibility

of witnesses, or to determine the truth of thétemabut instead to determine whether there is a



genuine issue of triable factNat'l Athletic Sportswear, Inc. v. Westfield Ins..G328 F.3d 508,

512 (7th Cir. 2008).

ANALYSIS

|. Count |I: Excessive Force and/or Failureto Intervene
A. Failureto Intervene (Nguyen and Bruno)

An officer who fails to intervene ithe unconstitutional mconduct of other law
enforcement officers is liable under § 1983 if thfficer had reason to know: (1) that excessive
force was being used, (2) that a citizen hesnbunjustifiably arrested, or (3) that any
constitutional violation has been committed dgw enforcement official; and the officer had a
realistic opportunity tantervene to prevent éhharm from occurrind.anigan v. Village of East
Hazel Crest, Ill. 110 F.3d 467, 477 (7th Cir. 1997) (quotation marks omitted). “Whether an
officer had sufficient time to intervene or was able of preventing the harm caused by the other
officer is generally an issue for the trier of fact unless, consideritigeadlvidence, a reasonable
jury could not possibly conclude otherwistd” at 478 (citingAnderson v. Branerd,7 F.3d 552,
556 (2d Cir. 1994)). Nguyen and Bruno argue thay are entitled to summary judgment on
Count | because a reasonablejwcould not possibly concludbat they had a realistic
opportunity to prevent Fenimofeom harming Davis.

According to Davis’ deposition testimony, Fextre punched him in the face two to three
times, then grabbed the back of his head amrsled it against the vedhé. (Davis Dep. 65:16-
66:19.) Fenimore acted suddenly, such that the injuries wenegddn a “matter of seconds.”

(Davis Dep. 65:16-67:9.) Nguyen argues thath@eipproximately five to six feet away, it



would have been impossible pbysically interfere with Fenime’s actions during the limited
time it took to accomplish the harm. Bruno similahgues that he lackedrealistic opportunity
to intervene, given theuddenness and rapidity Bénimore’s movements.

A reasonable juror could find that a person dazlbse a distance ofvie or six feet (in
Nguyen’s case) or a few inches (in Bruno’s ¢agi¢hin the time it took for Fenimore to
accomplish at least some of his ends. Suchmahdistances can be traversed in approximately
a second or less. Punching a person two to thmes, then grabbing the back of his head and
slamming his face against a car may take upree seconds or more. Even if Nguyen and
Bruno could not physically come between Feninard Davis, they could have at least told
Fenimore to stoSee Yang v. Hardjr837 F.3d 282, 285 (7th Cir. 1994) (finding sufficient facts
to justify failure to intervene action where ded@nt “could have called for a backup, called for
help, or at least cautioned [malfeasant officegttp.”). Davis also argues that Fenimore
applied excessive force when ialty dragging Davis from the drar’'s seat. Although the point
is moot in light of the co-dehdants’ opportunity to halt theeating, it bears nioig that Nguyen
and Bruno never address their failure to inteniartbat action, or whether the dragging could
violate Davis’ constitutional rights in the first place.

The speed at which the disputed evextisially occurred, and the resulting
reasonableness of Nguyen’s and i8ris responses, are issues fgurg to decide. All the Court
concludes today is that intemntion on the part of Nguyen aBduno was not an impossibility,

given the facts alleged by DavisNguyen’s and Bruno’s requests for summary judgment on

L All told, Fenimore struck Davis approximately threaes in succession, within close proximity of Bruno and
Nguyen. The cases cited by Defendants can thus be distinguished on th8daces.gLanigan 110 F.3d at 478
(finding that, where alleged excessive as force was a single poke and a puymsilice chief could not realistically
throw himself between an officer’s finger and plaintiff's bodY)Neill v. Krzeminski839 F.2d 9, 11-12 (2d Cir.
1988) (finding officer not liable for failing to prevent thiglews struck in rapid succession, without a discussion as
to the distance between the defendant officer and the plaiftiffith v. BoyleNo. 02 C 2788, 2004 WL 2203438,



Davis’ failure to intervene claim are denied.

Bruno moves for summary judgment on the &addal ground that hes entitled to
gualified immunity. When examining a qualifiedmunity defense, the Court must consider
whether a constitutional right has been violated, and whether that right was sufficiently well
established that a reasonableadfiwould have been aware ofNtarducci v. Moore572 F.3d
313, 318 (2001). Essentially, the Court mugedaine “whether it wuld be clear to a
reasonable officer that his conduct was unlawful in the situation he confroi@adcier v. Katz,
533 U.S. 194, 202 (2001Bruno argues that he is entitledqualified immunity because it is
not clear that the act of grabbing anddind someone’s wrist is unconstitutional.

Yet, after construing the disputed factghe light most favorable to Davis, Bruno’s
conduct can more accurately be describedrasy an unresisting suspect down while a fellow
officer punches him and slams his head agaistr. Conduct resembling Fenimore’s has long
been recognized as excessive use @iefan far more provocative circumstancese, e.g.
Stachniak v. Haye®989 F.2d 914 (7th Cir. 1993) (affirmifgyy verdict finding officers liable
for excessive use of force where officers punctkécked, and choked plaintiff, even where
plaintiff head-butted and chokedfioers while resisting arrestf)'Leary v. Luongp 692 F.Supp.
893, 897, 903-04 (N.D.IIl. 1988) (denying summary judgment on excessive force claim where
officers slammed plaintiff's head into a cardarepeatedly kickednal punched him, despite
plaintiff's conviction forresisting that arrestfang 37 F.3d at 285 (citing cases in other
circuits). Moreover, it is clearly establishiért failing to intervene when a fellow officer

applies excessive force during an atiis a violation of civil right$. See Lanigan110 F.3d at

at *3 (N.D. lll. Sept. 29, 2004) (finding that, where alleged excessive use of force was orte alpvisoner,
officers six to ten feet awayuald not realistically intervene).

2 As explained above, the Court cannot discount the glitgsibat Bruno could have realistically intervened in
Fenimore’s alleged misconduct.



477;Yang 37 F.3d at 285. A reasonable officeBruno’s position would know that it is
unlawful to stand by while another officer repagly punches a suspect, particularly where the
suspect is being restrained by the inactive offiggs such, Bruno is not entitled to qualified

immunity.

B. Excessive Force (Bruno)

Bruno further requests summary judgment on Davis’ exce&sige claim against him.
Count | alleges that Defendantedsxcessive force in “physicakyriking plaintiff, threatening
him with a gun, [and] physicallgestraining him without jusiéble cause.” (Compl. T 25.)
According to Davis’ testimony, Bruno’s ongpntact with Davis came while physically
restraining him when Fenimore struck. Bruno doetsdispute the relevant events as described
by Davis during his deposition. (Bruno SOF 1332} Meanwhile, Davis only disputes Bruno’s
characterization of Davis’ testimony on mattersiming. (Pl. SOF § 15, 21.) Bruno argues that
Davis’ excessive force claim mustil because, at most, Bruno omgjsabbed and held Davis’ left
wrist during the arrest, and such an act canapstitute excessive force. (Bruno Br. at 10;
Bruno SOF | 32-33.)

Granted, holding a suspect’s wrists teeeftiate a routine handcuffing does not appear
excessive. Yet, when the facts are construddbwis’ favor, a reasonable juror could conclude
that Bruno and Stepich held Davaa'ms down to facilitate Fenimais beating. That Davis did
not specifically allege as mh during his deposition is irrelevant; Davis had no way of
objectively divining Bruno’s intengiven his position. A jury, howeveis entitled to make such

a judgment call on the facts. Given the aboveQiiert cannot conclude thats a matter of law,



Bruno’s grabbing and holding of Davis’ wristees not constitute excessive force. Bruno’s

motion for summary judgment oroGnt | is therefore denied.

II. Count I1: False Arrest

The presence of probable cause lzafalse arrest claim under § 1983ee Ochana v.
Flores 347 F.3d 266, 271 (7th Cir. 2003). With prbleacause, a police officer may lawfully
arrest an individual for eveminor traffic violations.Ochana 347 F.3d at 271 (citingtwater v.
City of Lago Vista532 U.S. 318, 354, (2001 Williams v. Rodriguez09 F.3d 392, 399-400
(7th Cir. 2007). Defendants had probable cdaserest Davis because he was operating a
motor vehicle with a cracked windshield andduhtiriver and driveside passenger windows.
(Def. SOF 1 7.) Doing so constitutesialation of the Illinois Vehicle CodeSee People v.
Ramsey839 N.E.2d 1093, 1098 (lll. App. Ct. 2006p5 ILCS 5/12-503(¢e); 625 ILCS 5/12-
503(a).

Davis does not contest that his falsest claim fails as a matter of laee Atwater
532 U.S. at 354 (holding that the Fourth Ameedirpermits arrest where a police officer has
probable cause to believe that an offenderchasmitted a non-jailable traffic offense). The

Court thus grants Defendants’ motions for summary judgment on Count Il

[11. Count I11: Malicious Prosecution
To prevail on a claim for malious prosecution in lllinois, Das must establish: (1) the
commencement or continuance of a judicial pemting by defendants; (2) the termination of the
proceeding in favor of the plaintiff; (3) the absence of probable cause for such proceeding; (4)

the presence of mak; and (5) damage3ohnson v. Savill&75 F.3d 656, 659 (7th Cir. 2009);



lllinois Nurses Ass’n v. Board of Truste@41 N.E.2d 1014, 1025 (lll. App. Ct. 2000). “A
defendant is considered to have commencedmainproceedings if he initiated a criminal
proceeding or his participation was of so active and positive a character as to amount to advice
and cooperation.Fabiano v. City of Palos Hills784 N.E.2d 258, 270 (lll. App. Ct. 2002)
(citing Denton v. Allstate Ins. Cab04 N.E.2d 756 (lll. App. Ct. 1986)) (internal quotation marks
and brackets omitted). Police officers may be liable for malicious prosecution if they either
signed a criminal complaint or “played a significant role in cautfiegorosecution of the
plaintiff.” Frye v. O'Neil] 520 N.E.2d 1233 (lll. App. Ct. 1988)When arguing the latter, a
plaintiff must show that thefficer used improper influence on the prosecutor or made knowing
misstatements to the prosecutoonder to secure prosecutioBee Reed v. City of Chicagty,
F.3d 1049, 1053 (7th Cir. 1996).

Davis contends that Defenuta did not have probabéause to prosecute him for
resisting arrest, assault and battend driving under the influenéeAs the sole officer who
filed these criminal charges, Fenimore is propaedmed in Davis’ malicious prosecution claim.
His request for summary judgment on Count lithisrefore denied. Meanwhile, Nguyen denies
personal liability because he did not contritiat¢he criminal trial in any way. Bruno and
Stepich argue that their only involvement in Bayudicial proceedings was in their capacity as
trial witnesses. Police officerare granted absolute immunitgm 81983 liability for testimony
given at trial, even if theitestimony amounts to perjur@riscoe v. LaHug460 U.S. 325, 335-
336 (1983)Curtis v. Bembenek8 F.3d 281, 284 (7th Cir. 1995). The Court addresses the

defendants in turn.

3 As previously explained, Defendaritad probable cause to initiate agereding against Davis for having tinted
windows and a cracked windshield. The existence of probable cause is an absolute bécitma prasecution

claim. Porter v. City of Chicaga912 N.E.2d 1262, 1271 (lll. App. Ct. 2009). Davis may bring such a claim on his
other charges, thougBee Holmes v. Village of Hoffman Estatkl F.3d 673, 682-83 (7th Cir. 2007).



Although the parties dispute each othehsracterization of Nguyen’s deposition
testimony, it is fairly straightforard. Nguyen did not participatn drafting or reviewing the
criminal complaints against Davis. (D&OF  26-27; Nguyen Dep. 87:10-17, 89:23-90:5;
Fenimore Dep. 255:9-19.) Nguyen never testibgainst Davis. (Def. SOF { 28; Nguyen Dep.
99:15-18.) The only related repofided out by Nguyen include a property inventory form and
a notification of impoundment fo. (Nguyen Dep. 94:4-98:16.) Nguyen also wrote Davis’
name at the top of the alcohol influence regaut,did not fill out any other information, much
less any substantive detaildNguyen Dep. 94:4-95:3.) The redacontains no other evidence
indicating that Nguyen used improper influerce or made misstatemts to, the state’s
attorney in order to secutiee prosecution of Davis.ddsequently, Nguyen’s motion for
summary judgment on Count Il is granted.

Similarly, Stepich and Bruno took no part irafting Fenimore’s criminal complaints.
(Def. SOF 1 27; PI. SOF § 27; Bruno SOF { 4&s)with Nguyen, the Court finds no evidence
of improper influence or knowing misstatemeoisthe part of Stepich and Bruno. Davis
emphatically argues that the two officers neveetsge contributed to the commencement of his
criminal action because they may have parditgd in discussing or producing the incident
report. Fenimore, who wrotedhieport, stated that he didt show it to any of the co-
defendants. (Fenimore Dep. 255:9-19.) Bruno testified that, as team leader, he reviewed it to
make sure that its contents were accurategd#st of his knowledge. (Bruno Dep. 93:3-94:16)
Stepich could not recall if he had reviewed(tepich Dep. 30:11-31:16; Fenimore Dep. 255:9-
19.) Although it was generally higactice to review such reportge doesn’t do it all the time.

(Stepich Dep. 8-11.)

10



While an incident report may be relied udgmna prosecutor when pursuing a criminal
case, such a document does not by itself inijiadieial proceedings, as a criminal complaint
does. Cf. Porter v. City of Chicag®12 N.E. 2d 1262, 1273 (lll.gp. Ct. 2009) (holding that
probable cause in a malicious prostion action “has historicallyeen determined by looking to
what the defendants knew at the time of subswg a criminal complaint,” as opposed to the
time of arrest). From the evidence, a reasonabbe could not find thagither Bruno or Stepich
played a significant role in commengicriminal proceedings against Davige Lipscomb v.
Knapp No. 07 C 5509, 2009 WL 3150745, at ¥I\LD. Ill. September 30, 2009) (holding that
proofreading an arrest report isiSt the paperwork, part and parteparticipating in the arrest”
and not tantamount to playing a significant role in the prosecutfoisghel v. Hennessyo. 05
C 6539, 2008 U.S. Dist. LEXIS 52906, at *28-29 (NIID July 9, 2008) (finding unsupported
speculation that “back at the sten Defendants acted together attled . . . baseless charges in
an attempt to cover up and justify their usexdéessive force” insufficient to infer that non-
complaining officers participatad plaintiff's prosecution).

Davis also makes much of the fact tBa¢pich, Bruno, and Fenimore met with the
prosecutor to review the policeports prior to testifying(Fenimore Dep. 258:8-18; Stepich
Dep. 146:21-148:18; Bruno Dep. 99:11-101:19.)ribyithese meetings, Stepich and Bruno
failed to inform the prosecutor that the policposs were inaccurate and incomplete. (Stepich
Dep. 147:24-148:5; Bruno Dep. 101:1-1Rpther, Stepich confirmebat Davis resisted arrest.
(Stepich Dep. 148:9-11.) Dawuiepicts this conduct as “soessing material exculpatory
information” and “fabricating evidence” to mislead the prosecutor, thereby continuing the

criminal proceedings without probable cauBavis also complains that Stepich and Bruno

11



continued the case by appearingaurt to testify falsely agast him, despite knowing that a
case can be dismissed when witnesses do not come'forth.

Dauvis cites a line of cases stating, amtcoversially, that a person whose false
information causes a prosecutor or prosecuting offaeritiate a criminal action is liable for
malicious prosecutionSee, e.gRandall v. LemkeZ26 N.E.2d 183, 185 (lll. App. Ct. 2000)
(holding that a person commen@eprosecution when he knowingly gives false information to a
police officer, who then swears out a complaiRgbiang 336 Ill.App.3d at 654 (recognizing
potential liability for officers wo allegedly pressured the statattorney to bring charges,
concealed or failed to reasonably investigatemidlly exculpatory evidence, and attempted to
coerce a witness to provide false testimodg)es v. City of Chicag®56 F.2d 985, 994 (7th
Cir. 1988) (holding that a police officer whleliberately supplies misleading information
influencing a prosecutor’s decisitmcharge an individual is nahmune from suit for malicious
prosecution).

These cases do not stand for the propositiahamon-complaining police officer with no
prosecutorial control continues a crimiation, for malicious prosecution purposes, by
withholding exculpatory evidence, testifyinddely, or corroboratingnisleading information
before a prosecutor once proceedings are underwag.the contrary, lllinois authority states
that, when examining whether a defendantdwainued proceedings, “liability should be
imposed where the defendant takes an ‘activeipéitie] prosecution after learning there is no

probable cause for believing the accused gudtd where [his] ‘share in continuing the

* Such overt acts might support a claim of conspiracy to maliciously prosecute. Although Davishjlief that

the officers worked in concert, he has not argued théegxis of a conspiracy, nor dig plead a conspiracy claim

in his amended complaint.

® While complaining withesses are not absolutely imnfoora malicious prosecution suits at common law, Stepich
and Bruno are not complaining witnesses. Fenimoreistly officer who played a role in initiating a criminal
action against DavisSee Cervantes v. Jond88 F.3d 805, 809-10 (7th Cir. 1998nco v. City of Chicag®286

F.3d 994, 1000 n.9 (7th Cir. 2002) (recognizihg complaining witness exception as establish&keivantesafter
Newsome v. McCab856 F.3d 747 (7th Cir.2001)).

12



prosecution [is] active, as by insisginpon or urging further prosecution.’Denton v. Allstate
Ins. Ca, 504 N.E.2d 756, 76@ppeal denied511 N.E.2d 427 (1987) (quoting Restatement
(Second) of Torts § 655, Comment C (1977)).
Section 655 of the Restatement (Second) of Tordescribing the rule of liability for
continuing criminal proceedings in tr@ous prosecution actions, provides:
It is not enough that [the defendant] appears as a witness against the accused
either under subpoena or voluntarily, andréby aids in th@rosecution of the
charges which he knows to be groundless. His share in continuing the prosecution
must be active, as by insisting upon or nggiurther prosecution. The fact that he
initiated the proceedings does not make him liable under the rule stated in this
Section merely because he intentibnarefrains from informing a public
prosecutor, into whoseoatrol the prosecution has gsed, of subsequently
discovered facts that clearly indicate the innocence of the accused, even though
they have the effect of conviimg him that this is the faét.
Restatement (Second) of Torts § 655, Comment C (2009). The perdains nothing to
suggest that Stepich or Brunceewnsisted upon or urged fhgr prosecution. Nor can the
evidence be reasonably interpreted to infer thet #ssumed roles in Davis’ criminal case any
more active than that of typictlal witnesses, who routineljiscuss their anticipated testimony
with prosecutors in preparan for taking the stand.
Without any indication that 8pich or Bruno encouraged mressured the prosecutor to
continue the proceedings, a reasonable jurordcoeot find that their actions actively continued
Davis’ criminal case Cf. Adams v. Sussma2B2 Ill.App.3d at 45 (whe defendant company

filed a criminal complaint against plaintiff, defendant’s failure to later notify prosecutor that it

would not testify against plairfitidid not affirmatively continue criminal proceedings because

® In the absence of case law bearing on matters of malicious prosecution, lllinois courts findyeetiseasi
Restatement (Second) of TorBee Randall726 N.E.2d at 185 (citing the Restatement in the absence of authority);
Pratt v. Kilborn Motors, Inc.363 N.E.2d 452, 454 (1977) (same). Appellate courts have adopted this comment in
particular.See Adams v. Sussman & Hertzhétd., 292 1ll.App.3d 30, 44-45 (lll. App. Ct. 19971)enton 504

N.E.2d at 760.

13



“the ultimate decision on whether to continug@tosecute the plaintiff would have been with the
State’s Attorney”)People v. Eiselé396 N.E.2d 662, 664-65 (Ill. Ap&t. 1979) (state's attorney
can file motion to nol-pros where complainwgness cannot identify diendant at trial); 55

ILCS 5/3-9005 (a)(1) (it is the duty of the statd®rney to prosecute criminal proceedings).
Moreover, given that individuals who have initiated a lawsuit do not have an affirmative duty to
come forward with exculpatory evidence aftex grosecutor has assumed control, it would be
anomalous to require such disclosure froitm@sses with no role in commencing the legal
action. See Geisberger v. Vella79 N.E.2d 947, 944 (lll. App. C1978) (rejecting the theory
that civilian defendants continued a crimiaation by not going to the prosecutor with
exculpatory information after tholice filed charges). Havin@d@ind no dispute of material fact
on relevant issues, the Court grants summaggment in favor of Stepich and Bruno on Count

CONCLUSION
For the foregoing reasons, Defendants’ motions for summary judgment are
DENIED as to Count I, GRANTED as tao0nt Il, and GRANTED in part and DENIED
in part as to Count lll. The Court grastsmmary judgment on the malicious prosecution

claim against Nguyen, Stepich, and Bruno, dedies it with respect to Fenimore.
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Enter:

K&/ David H. Coar

David H. Coar
UnitedStateistrict Judge

Dated: April 13, 2010
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