Piper v. DPFA, Inc. Doc. 51

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

HENRIK PIPER, )
)
Plaintiff, )
) Case No. 09 CV 1220
v. )
)
DPFA, INC. ) Magistrate Judge Susan E. Cox
)
Defendant. )
)

MEMORANDUM OPINION AND ORDER

This suit arises from allegations by plaintitenrik Piper (“plaintiff”), that defendant DPFA
Inc. (“defendant”) failed to pay the full price fan artwork it agreed to purchase from plaintiff.
Defendant alleges that it had not reached a fin@leagent with plaintiff, or, alternatively, that any
contract reached between them is unenforceable due to fraud, mutual mistake, or negligent
misrepresentation. Plaintiff nowowes to dismiss and/or strikefdadant’s affirmative defenses of
mutual mistake and fraud (two counts out of fimal) and the portion of defendant’s counterclaim
for mutual mistake, fraud, and negligent misrepreation (three counts out of four total). The
motion is denied [dkt 43].
l. Facts

Unless stated otherwise, the following faats taken from defendant’s proposed amended
pleadings. This is a diversity case between plaintiff, a resident of the United Kingdom, and
defendant, a resident of lllinoigy August and September 2008, defant (on behalf of principal

Art Editions, Inc.) was negotiating with plaifits agent Arianne Levene (“Levene”) for the
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purchase of a 2006 sculpture by Subodh Gupta, which was owned by plaihgffartwork was

entitled “Used Stainless Steel Utensils” (“the Sculptufé’®vene was an art dealer with New Art

World, Ltd2 On August 21, 2008, defendant emailed Levamaasked her “[t]his piece is unique,

not editioned?’ Levene emailed back, “[n]Jot a hundred percent sure but believe Aftet
subsequent emails sent on August 31 and September 2 setting the price and the payment terms,
Levene sent defendant an invoice on September 4,°2D88.invoice lists the work as “Subodh

Gupta, Untitled, 2006, Used stainless steel utensils, 122 x 30 x 26 cms” and lists the price as USD
220,000’ After defendant received the invoice heex $30,000 to plaintiff pursuant to the August

31 and September 2 emdilBefendant has not wired any more money to plaiftiff.

On or before December 11, 2009, defendeatred that the Sculpture was not a unique
piece but was, instead, was one of three editibfkis allegedly would have made the Sculpture
worth approximately $40,000 in September 2008 as opposed to $22{FodMermore, defendant
alleges its principal would have been unwilling to purchase a non-uniqueivork.

According to defendant, it is industry custorattti an invoice for a work does not state that
the work is an edition or copy, the work is a unique pté&efendant had not investigated the

Sculpture’s unigueness before September 4, 2008 because Levene had asked defendant not to

Def.’s 2nd Am. 1st Affirmative Defense, Am.MAffirmative Defense, and 2nd Am. Counterclaim
(hereinafter “Proposed Am. Courtkaim”), dkt 39, exh. 1, T 1.

’Proposed Am. Counterclairfj,1.

Pl.’s Am. Compl., dkt 16, exh. 1.

‘Proposed Am. Counterclaim, exh. B.

°ld.

®Pl.’s Compl., dkt 1, exh. 2.

Id.

8PI.’s Am. Compl., dkt 16., 11 11-12.

°ld. at 7 13.

%Proposed Am. Counterclaim, dkt 39, exh. 1, exh. C.

“proposed Am. Counterclaim, dkt 39, exh. 1, 1 9.

2d.

¥d. at 7 3.
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contact Gupta or his main US dedteGupta sold many works through Levene and had sold
plaintiff the Sculpture for his personal collection as a favor to LeVenevene believed that if
Gupta learned plaintiff had sold the Sculpttirat Gupta would no longer sell his work through
Levene!® Defendant further claims that it is notstomary in the industrfor dealers to contact
artists directly and that he and Levene had libpesl a trust relationship through a history of mutual
dealings'’
Il. Procedural History

Plaintiff originally sued defendant for breamhcontract for not pging for the Sculpturé?
In response, defendant first filed three affirmatilefenses and a counterclaim, which claimed that
the contract was unenforceable due to fraud begaasiff gave the wong date for the artwork.
After plaintiff amended his pleadings, defendantended his first affirmative defense, added a
fourth affirmative defense alleging mutual misgakind amended his counterclaim of fraud to be
based on plaintiff falsely claiing the artwork to be uniq@&Then plaintiff filed a motion to dismiss
the amended and additional defenses, and counteréldinereafter, defendant sought leave to
amend the first affirmative defense of fraud, therth affirmative defense of mutual mistake, and
its counterclaim to include counts of negligensmapresentation, breach of contract, and rescission

due to mutual mistake, as well as frétiBefendant filed copies difie proposed amendments with

“Proposed Am. Counterclaim, dkt 39, exh. 1, { 8.
9.

19d.

Yd.

¥pI's Compl., dkt 1.

¥Def's Answer, dkt 10.

2Amended Affirm. Def. and Counterclaim, dkt 34.
2Dkt 35.

22Dkt 39.
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its motion® This Court then terminated plaintiff'sréit motion to dismiss as moot, entered and
continued defendant’s motion for leave to fileataendments [dkt 39], and at the same time gave
leave to plaintiff to file a new motion to dismiss [dkt 43]. It is this motion that is now before the
Court.
lll. Legal Standard

Rule 8 of the Federal Rules of Civil Procedrgquire a pleading to ke be “a short and
plain statement of the claim showingthhe pleader is entitled to reliéf.’Pleadings must give
notice of the pleader’s claimaéthe grounds on which they résA claimant must allege enough
facts to render the claim facially plausiBteOn a motion to dismiss, the court accepts the
complaint’s allegations to be trdeOn a motion to strike, a court has the discretion to strike
insufficient defenses or “any redundant, immialeimpertinent, or scandalous mattétA party
does not need to explicitly plead factsestablish every element of a pleadihtn response to
pleadings, a party must affirmatively staany affirmative defense, including fratidMutual
mistake is also held to be an affirmative defetse.

Rule 9(b) of the Federal Rules of Civildeedure requires a party who alleges a claim or
components of a claim, includingafrd or mistake, to state with particularity the circumstances of

the fraud or mistak&.To do so, the pleader must state‘the who, what, when, where, and how”

%Dkt 39.

*Fed. R. Civ. P. 8(a)(2).

#Conley v. Gibson355 U.S. 41, 47, 78 S.Ct. 99, 2 L.Ed.2d 80 (1957).

%Ashcroft v. Igbal129 S. Ct. 1937, 1949, 173 L. Ed. 2d 868 (20B8}t Atlantic v. Twombly550 U.S.
544,570,127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007).

?'Sharp Elecs. Corp. v. Metro. Life Ins. C678 F.3d 505, 510 (7th Cir. 2009).

#Fed. R. Civ. P. 12(a).

%Sanjuan v. Am. Bd. of Psych. and Neuro., @.F.3d 247, 251 (7th Cir. 1994 cited in Truesdale v.
Guerra 2008 WL 1968773, *2 (N.D. Ill. 2008).

%Fed. R. Civ. P. 8(c).

3IMAN Roland Inc. v. Quantum Color Corp7 F.Supp.2d 576, 581 (N.D. Ill. 1999).

%2Fed. R. Civ. P. 9(b).
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of the fraud or mistake, but not necessarily the evidence of the fraud or niisiagligent
misrepresentation, however, does not have to be pled with partictfarity.
IV.  Analysis

Plaintiff has not claimed that defendant’sqdlings gave inadequate notice of defendant’s
allegations, nor has plaintiff allege¢hat defendant’s fraud and naike pleadings fail to assert the
“who, what, when, where, and why” of fraud moistake. But plaintiff does generally argue that
defendant’'s amended pleadings fail to allege various elements required for each claim. Our analysis
will discuss each of the disputed elements bua, r@sninder, we note that “any need to plead facts
that, if true, establish each element of a ‘cause of action’ was abolished by the Rules of Civil
Procedure in 1938...3”Though pleading requirements necessitdtiast the possibility of the
claim being true, so we must discuss the elemastessary to prove mutual mistake, fraud, and
negligent misrepresentation in lllinois.
A. Fourth Affirmative Defense and Count Il of Defendant’s Counterclaim - Rescission

due to Mutual Mistake

Defendant’s Count Il of its Second Amded Counterclaim and its Amended Fourth
Affirmative Defense, which incorporates the pleadings of Courf Blead that the original
agreement to purchase the Sculpture is unenforceable due to mutual mistake and should be rescinded
due to mutual mistake. Defendant alleges betause both plaintiff and defendant believed the

Sculpture to be a unique work and bargaiaecbrdingly, the Sculpture was grossly overvalued.

%3U.S. v. Rolls-Royce Corb70 F.3d 849, 853 (7th Cir. 2008ke also Gandhi v. Sitara Capital
Management, LLG589 F.Supp.2d 1004, 1007 (N.D. Ill. 2010).

*Tricontinental Indus. v. PricewaterhouseCoopers, L 4P5 F.3d 824, 833 (7th Cir. 2007).

%Sanjuan v. Am. Bd. of Psychiatry and Neurology, W F.3d at 251.

%The Fourth Affirmative Defense states that it ‘#t®y incorporates the allegations of Count 11" but
because Count Il concerns negligent misrepresentahisnCourt assumes “Count 11" is a clerical error.
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Furthermore, defendant alleges that becauseuidwmot have purchased the Sculpture if it had
known it was not unique, forcing it to purchase the Sculpture would be unconscionable.

To establish mutual mistake warranting residn of a contract, the moving party must show
that: (1) both parties were mistakahout a fact which materially affects the contract; (2) this
mistake is of such grave consequence that it would be unconscionable for a court to enforce the
contract; (3) the moving party made the mistake despite exercising reasonable care; and (4) the
other party can be placed in the pre-contract status quo pd$iare 9(b) of the Federal Rules of
Civil Procedure requires that parties claiming fraud or mistake plead with particularity the who,
what, when, where, and how of the misrepresentatiétaintiff contends that defendant failed to
adequately plead two of the four requiremeuntsonscionability and reasonable care. Because the
Rules of Civil Procedure do not requpkeading every element of a clatfut do require that the
claim “at least plausibly suggest thhe plaintiff is entitled to relief!® we will analyze whether
defendant adequately pleaded that the agrelersunconscionable and that defendant’s reliance
on plaintiff's statements of material fact was reasonable.
1. Unconscionability

Defendant does not explicitly mention unconscionability, grave consequence, or even
fairness in its proposed Amended Fourth Affitima Defense or in Counll of its Counterclaim.
But defendant argues that its gigions of the materiality of the Sculpture’s originality and the
difference in contract value and actual value of the Sculpture are suffwigrier a pleading of

unconscionability. Plaintiff counters that a difference in economic value is insufficient to support

$’Stewart v. Thrashe42 Ill. App. 3d. 10, 18, 610 N.E. 2d 799, 805 (4th Dist. 1993).
%Hefferman v. Bas#467 F.3d 596, 601 (7th Cir. 2006).

%9Sanjuan 40 F.3d at 251.

“See Truesdal€008 WL 1968773 at 2.
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unconscionability.

The determination of whether a contract is uncmmable is a question of law, to be decided
by the courf’ A court can find that a contract is unconscionable because of procedural
unconscionability, substantive unconscionability, or a combination of *boffrocedural
unconscionability refers to conditions that deprieeé of the parties of eaningful choice during
the formation of a contraét.Substantive unconscionability relates to the terms of the cofftract.
Indica of substantive unconscionability include “contract terms so one-sided as to oppress or
unfairly surprise an innocent party, an overabbaiance in the obligations and rights imposed by
the bargain, and significant cost-price disparffy.A contract may also be substantively
unconscionable if “only one under delusion” would make the -corffra€ommercial
unreasonableness is a factor in substantive unconscionability but, by itself, does not necessarily
constitute unconscionability.Here, defendant does not argue that there was an imbalance in
bargaining position; hence, the only unconscionahiti& it would be possible to derive from the
pleadings is substantive unconscionability.

With that principle guiding us, we turn tbe parties’ arguments. Plaintiff asserts that
defendant cannot allege any grave consequences from the contract that would make the contract

unenforceable. He claims that the only possible grounds defendant could use is the difference in

“IRazor v. Hyundai Motor Am222 Ill.2d 75, 99 (2006).

“2Kinkel v. Cingular Wireless LL223 lll. 2d. 1, 21 (2006).

“In re Marriage of Tabassum and Your837 Ill. App. 3d 761, 775, 881 N.E.2d 396, 409-10 (2nd Dist.
2007).

#“Kinkel, 223 1ll. 2d at 28, 31 (citinlylaxwell v. Fidelity Fin. Svcs, Inc®07 P.2d 51, 58, 184 Ariz. 82
(1995).)

“Nd.

“*Kinkel, 223 1ll. 2d at 31.

“The Orig. Great Am. Chocolate Chip Cookie Co., Inc. v. River Valley Cookies9QT@d-.2d 273, 279
(7th Cir. 1992).
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value between the Sculpture’s actual worth ancctmdract value of the Sculpture. For support,
plaintiff citesVan Schouwen v. Connaught Corporatwinere the court dismissed a counterclaim

for mutual mistake, finding that “the mere plesgof an overpayment is not enough to support a
finding of unconscionability?® Defendant, however, argues than Schouwedoes not apply in

all cases. Defendant then citéshn Burns Construction Company v. Interlake, ,Imtere an

lllinois appellate court held that a mutual mistake regarding soil conditions, which required the
plaintiff to expend significant amounts of additional labor, was grounds for rescission of the
contract?® In John Burns the court implied that the difference in value between the labor
contemplated and the labor required was aidenation in finding the contract unconscionatile.

But defendant fails to mention an important distinction betwedm Burnsand the present case.

In John Burnsthe defendant’s representative made a postractual promise to pay the plaintiff

for the additional work expendétl.The court found that the defendant’s action waived the
contractual requirements for approving additional payments and found that the defendant’s
insistence on strictly adhering to the original contract was unconscioftdbte.we have no such
post-contractual promise or reliance. Based on these two cases, then, defendant’'s alleged

overpayment for the Sculpture would not,itself, make the contract unconscionable.

Plaintiff next asserts that defendant can only claim overpayment, though ineffective, as

grounds for unconscionability. But defendant emals that another ground for unconscionability

48782 F. Supp 1240, 1244 (N.D. Ill. 1991).

49105 IIl. App. 3d 19, 433 N.E.2d 1126 (1st Dist. 1982).
59d. at 24.

5Yd. at 25.

52d.
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is its belief that the Sculpture was unique wheontracted to purchase it. Though the Sculpture’s
uniqueness was material to the making of thetract, that alone would not likely be enough to
satisfy the element of unconscionabifityWe, nonetheless, believe that there is still the possibility
that uniqueness in the context of art may beveale considered with the alleged overpayment. As
noted by the lllinois Supreme Court Kinkel v. Cingular Wireless, LLCthe more complete
definition of unconscionability requires the examgof “fairness of the obligations assumed,”
whether the contract is so “one-sided as to cggpoe unfairly surprise an innocent party,” and the
“significant cost-price disparity>* The specific question of whether a court can enforce the sale of
an editioned artwork, thought to be unique at the time of contract, has not yet been addressed by
lllinois courts. lllinois courts have, however, determined that the contract, and all of its alleged
unfair features, must be considered as a whole when reviewing unconsciofrabiéitfind plaintiff
has sufficiently, at this stage, pleaded the possibility that the contract is unconscionable.
2. Reasonable Care

Unlike unconscionability, defendant did explicitly plead reasonable care in his proposed
Amended Fourth Affirmative Defense and in Count Il of his CounterclaReasonable reliance
on facts is a question of fact, not law, and cary beldetermined as a matter of law when no trier
of fact could find that it was reasonalfbr the party to rely on those faétsllinois courts have

implied that a party seeking rescission due ttuaunistake has a higher burden of reasonable care

*Keller v. State Farm Ins. Col80 Ill. App. 2d 539, 548, 536 N.E.2d 194, 200 (5th Dist. 1989) (finding
that “there is no dispute in the instant case that there was a mistake . . . and that it relates to a material feature of the
contract[,] [however,] [p]laintiff presented no evidence as to whether enforcement of the contract would be
unconscionable.”)

4223 1ll. 2d. at 31.

*d. at 35.

*Proposed Am. Counterclaim, dkt 39, exh. 1, { 29.

5"Cozzi Iron & Metal, Inc. v. U.S. Office Equip., In250 F.3d 570, 574 (7th Cir. 2001).
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than one seeking rescission due to fraud. The coidadrich v. Northern lllinois Publishing
Companyfound that:

what is due care on the part of the pldimtiay be quite different when the plaintiff

relied on a misrepresentation than whine plaintiff was merely mistaken.

Accordingly, this court should not andreeot grant rescission for mutual mistake

merely because if the defendant had been guilty of fraud, the court might have

granted rescissioti.

The above statement implies that the due care standard required for fraud does not equal the due
care standard required for mutual mistake. It eigwies that the overall standard for fraud is easier

for a party to meet than the overall standardrfotual mistake. However, for both fraud and mutual
mistake, a party does not have a duty to verify the information if the other party was in a better
position to ascertain the facks.

Plaintiff contends that Levene’s August 2D08 emails foreclose the possibility of mutual
mistake, citing to Federal Rule of Civil Procediéc), which provides that all exhibits attached to
apleading are part of the pleadffiplaintiff claims that because the August 21, 2008 emails indicate
that Levene was uncertain at that time aboatutiiqueness of the Sculpéydefendant cannot prove
that plaintiff and/or Levene became certain tin&t Sculpture was unique when the contract was
formed. However, this line of reasoning is fauRlaintiff sent his invoicé defendant on September
4, 2008, two weeks later. It is natplausible that plaintiff and/dcevene, in the interim, found out
that the Sculpture was unique.

Defendant also contends that it was reas@fallit to rely on the September 4, 2008 invoice

as a statement of fact that the sculpture wagueiDefendant points out that plaintiff had a pre-

*8Diedrich v. N. Ill. Publ'g Cq.39 Ill. App. 3d 851, 860-61, 350 N.E.2d 857, 864 (2nd Dist. 1976)
*Jordan v. Knafel378 Ill. App. 3d. 219, 234-35 (1st Dist. 2007).
®Fed. R. Civ. P. 10(c).
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existing relationship with Gupta and, thereforeswaa better position to know of the Sculpture’s
uniqueness. We agree. Plaintiff’'s agent, Levengahiang working relationship with Gupta. Indeed,
plaintiff's purchase of the Sculpture was partially thuhis relationship. As an art collector, plaintiff
would naturally be interested in the provenaoidais piece and would want to know whether it was
unique. Levene could have used this pretext as a way to find out the requested information. In
contrast, defendant had no preexigtielationship with Gupta. Fin¢rmore, two weeks had elapsed
between the emails indicating Levene’s uncertaaligut the sculpturend the invoice. It is not
unreasonable for defendant to believe that Lewakcontacted Gupta regarding the uniqueness of
the Sculpture during that time. Though plaintifgaes that defendant has inadequately pled the
unconscionability and reasonable care elementsdh@as¢he pleadings, and what can be derived
from them, it is plausible that defendant abshow sufficient evidence to prove unconscionability
and reasonable cateAccordingly, plaintiff's motion to stkie the Fourth Affirmative Defense and
to dismiss Count Il of the Counterclaim is denied.
B. First Affirmative Defense and Count | of Defendant’s Counterclaim - Fraud

Defendant’s First Affirmative Defense and Count | of defendant’s Counterclaim plead that
the contract to purchase the Sculpture is unenfole&aisause the plaintiff fraudulently induced the
contract’s formation by stating that the Scuhgtwas a unique piece by moitting an edition number
on the invoice. Defendant assertattplaintiff and/or Levene knew that the Sculpture was not a
unique piece when they sent the invoice to defendeafendant further asserts that it is customary

in the art business for all non-unique pieces to have that indicated on the

invoice, so defendant’s reliance on the lack of indication on the invoice was reasonable.

®iSee Sanjuam0 F.3d at 251 (holding that at the pleadiraget the plaintiff “receives the benefit of
imagination, so long as the hypotheses are consistent with the complaint.”).
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A common law fraud claim in lllinois requirdéise following elements: (1) a false statement
of material fact made by a party; (2) the party koeWwelieved the statement to be false; (3) the party
intended for the statement to induce the otheyparact; (4) the other party reasonably relied upon
the statement’s truth; and (5) the other party suffered damages as a result of relying on the
statemenf?

In moving to dismiss defendant’s claims, pldirdontends that defendant did not plead three
of the five required elements: that plaintiff madg &lse statements of fact, that plaintiff knew the
Sculpture was an edition, and tdatendant reasonably relied on ptéfis statements. As this Court
has already evaluated the reasonableness of det&ndaiance on plaintiff's statements, we will
herein only analyze plaintiff's claim that defentl@led neither the fagésstatement component nor
the knowledge component of fraud.

First, plaintiff asserts that because Levendenaclear in a previous email that she was not
entirely certain about the Sculpture’s uniquenessinhoice cannot be taken as a statement of fact.
In response, defendant asserts that the invoice staseament of fact and because Levene is an art
expert, her August 21, 2008 “opinion” can be read as a statement of fact.

For defendant to adequately plead fraud, he briable to plead that plaintiff made an untrue
statement of fac® This pleading must have the possibilityoging true within this case’s universe
of facts® In general, a statement of opiniomnat form the basis of a fraud claffmA statement of

uncertain belief in a particular fact qualifies as an opinion for this pufpésmvever, statements

®2Petrakopoulou v. DHR Int'l626 F. Supp. 2d 866, 870 (N.D. IIl. 2009).

5petrakopoulouf26 F. Supp. 2d at 870.

%Marshall-Mosby 205 F.3d at 326.

®Miller v. Lockport Realty Group, Inc377 Ill.App.3d 369, 377, 878 N.E.2d 171, 178 (1st Dist. 2007).
®Marino v. United Bank of Ill., N.A137 Ill. App. 3d 523, 527, 484 N.E.2d 935, 937 (2nd Dist. 1985).
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which appear to be opinions when separated from the facts of the case may be considered to be
statements of fact when considered in the cowfidkie case; a court should look at the circumstances
surrounding the opinion to determine if the plaintiff was justified in relying upon the statement as
fact®’

There are two statements made by Levenedif@indant alleges can be taken as statements
of fact: the August 21, 2008 statement that Levene was not a hundred percent certain of the
Sculpture’s unigueness but believed it to be true, and the September 4, 2008 invoice listing the
Sculpture without mentioning that it was an editiéaintiff would have this Court take these two
statements together without considering the timelvblapsed between them. Indeed, if Levene had
stated on the same day that she was not absobatefyin of the Sculpture’s uniqueness, and had sent
an invoice that, according to the practices ia #nt world indicated the Sculpture was unique,
defendant’s claim here might be unsustaindbhktead, because two weeks passed between the two
statements, it is not on its face unreasonable for defendant to have believed that plaintiff and/or
Levene learned more about the Sculpture during this time. Thus, defendant has properly pled the
“false statement” element of fraud.

Second, plaintiff claims that defendant didt, and cannot, plead that plaintiff knew the
Sculpture was an edition. This contention is &t itonfusing; defendant’s proposed fraud defense
and counterclaim state “[plaintiff], based on Ms. Levene’s close relationship with the artist, either
knew that they were false at the time the reprias@m was made, or acted recklessly in not learning
that they were false®In its brief, plaintiff clarifies his pagon and states that defendant asserts no

facts, in his complaint, to prove that plainafid/or Levene knew thatetSculpture was an edition.

5Prime Leasing, Inc. v. Kendig32 Ill. App. 3d 300, 309, 773 N.E.2d. 84, 92 (1st Dist. 2002).
®proposed Am. Counterclaim, dkt 39, exh. 1,  11.
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But the pleading stage does not require proof, even for ffaAsimentioned before, it is plausible
that Levene contacted Gupta to ascertain the Sculpture’s uniqueness during the two-week period
between the emails indicating uncertainty andtheice that, allegedlyndicated certainty. Because
defendant has explicitly pled the knowledge eletmand this element appears on its face to be
plausible, defendant has properly pled knowledge.tidézefore, find that defendant has adequately
pled all counts of its affirmative defense and counterclaim of fraud. Accordingly, plaintiff's motion
with respect to the First Affirmative Defense and Count | of the Counterclaim are denied.
C. Count Il of Defendant’s Counterclaim - Negligent misrepresentation

Count Il of defendant’s Counterclaim allegbat plaintiff was negligent in ascertaining
whether or not the Sculpture was a unique piece and that this negligence makes the contract
unenforceble. Plaintiff moves to dismiss thisiain the grounds that defendant has not adequately
pled the element that plaintiff had the duty toyide defendant with accueinformation. Defendant
claims that Levene’s position as an art dealer trtbanhshe had a fiduciary duty to provide accurate
information.

In lllinois, a claim for negligent misrepresation must contain the following elements: (1)
a false statement of material fact; (2) the pa#ngt stated the fact was careless or negligent in
ascertaining the truth of that fact; (3) the partgmued to induce the other party to act; (4) the other
party acted while relying on the truth of the statement; (5) the other party was damaged by this
reliance; and (6) the party that made the statement had a duty to communicate accurate infdrmation.
In its brief to dismiss this claim, plaintiff only argues the last element. So while we assume plaintiff

still objects to the “false statement” and relianegrednts, we have already discussed these and will,

*Rolls-Royce570 F.3d at 854-55.
First Midwest Bank, N.A. v. Stewart Title Guar. (1.8 Ill. 2d 326, 334-35, 843 N.E.2d 327 (lll. 2006).
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accordingly, only discuss duty here.

Defendant does not explicitly state in Count Httkither plaintiff or Levene owed him any
duty. Instead, defendant asks this Court to infer from various facts in the pleading - the long
relationship of trust between defendant and Lewamek Levene’s position as an art dealer - that
Levene, and thus plaintiff as her principal, is in a fiduciary relationship with defendant. Plaintiff
claims that he had no fiduciary gub defendant and that everhé did, he would not be liable for
economic damages to defendant.

In general, parties to a contract do not Hickeciary duties to each other under Illinois [&w.

If the party making a negligent misrepresénta claim seeks purely economic damages, the
misstating party only has a duty to avoid negligently providing false information if the misstating
party is in the business of supplying informoatifor the guidance of others in their business
transactiong? or if a government has imposed a duty dheoparty through statutes or regulatiéhs.
Otherwise, the appropriate remedy isantract law rathethan in tort law’* However, principals

are generally held vicariously liable for agertistaches of fiduciary duty, even if the principals
would not ordinarily owe a fiduciary duty to the plainfiff.

Plaintiff claims that defendamannot show that plaintiff ogd defendant a fiduciary duty

from a short purchasing relationship, noting thafiduciary relationship requires “trust and

"The Orig. Great Am. Chocolate Chip Cookie &¥0 F.2d at 280.

"?First Midwest Bank218 Ill. 2d at 354-55.

3Zahorik v. Smith Barney, Harris Upham & C664 F.Supp. 309, 313 (N.D. Ill. 1987).

"“Moorman 91 Ill. 2d 69, 435 N.E.2d 443 (lll. 1982).

Dollie’s Playhouse v. Nable Excavating, In2006 WL 839437 (S.D. Ill. 2006) (holding that plaintiff's
vicarious liability suit against defendant, arising from defehdaner’s breach of fiduciary duty to plaintiff, was
potentially meritorious but barred undes judicata); but see Real Estate License Act of 2@2% ILCS 454/15-60
(holding that real estate sellers are not held vicariaesigonsible for their brokers’ breaches of fiduciary duty to
buyers).
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confidence in another so that the latter geimfluence and superiority over the form&rEven if
plaintiff did have a fiduciary duty, plaintiffelies on the lllinois Supreme Court’s decision in
Moorman Manufacturing Company v. National Tank Compainych addressed when a product
defect relates to a consumer’s expectation bfevaand does not cause personal injury or property
damage - the proper remedy is in contract law, nottbidwever Moormanalso acknowledges that
economic loss is recoverable “where one whim ithe business of supplying information for the
guidance of others . . . makes negligent misrepresentatfdPiaintiff claims that its duty to provide
accurate information on its goods is only that of an ordinary merchant and not a fiducidfylduty.
response to these claims, defendant allegesptratof the business of selling art is supplying
information for others, and relies up@anrod v. Merrill Lynch, Pierce, Fenner & Smith, Inghere

the court held that a business that provides information for other parties has a duty to provide
accurate informatioff.

Plaintiff may very well have owed defendarduty to disclose. In a case that neither party
cited,Duchossois Industries, Inc. v. Stell@hdistrict court here denied a motion to dismiss a claim
for negligent misrepresentation, finding that andaaler in the business of preparing provenances
had a fiduciary duty to buyers of artworks to provide them with accurate information on the
artworks® It is possible that Levene also prepares provenances. So the fiduciary duty to provide
defendant with accurate information about the @tcué could extend to plaintiff because plaintiff

is Levene’s principal. He may, therefore, be hialole for any alleged breach of this duty by Levene.

"SFarmer City State Bank v. Guingrich39 Ill. App. 3d 416, 424, 487 N.E.2d 758 (4th Dist. 1985).
91 11I. 2d at 88.

Moorman 91 lll. 2d at 88.

“See Fox Assoc. v. Robert Half In884 Ill. App. 3d 90, 96, 777 N.E.2d 603 (1st Dit. 2002).

868 IIl. App. 3d 75, 81, 385 N.E.2d 376, 381 (3rd Dist. 1979).

811988 WL 2794 at *6 (N.D. Ill. 1988).
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Thus, because Levene may have a fiduciary thutefendant, defendant can and did adequately
plead its counterclaim of negligent misrepresema This Court, therefore, denies the part of
plaintiff’s motion to dismiss Count Il of the Counterclaim.
V. Conclusion

Though we deny plaintiff's motion, and allow tleesffirmative defenses the counterclaim to
remain, we note that we do so reluctantly. Defendafdisns only barely survive. But, as we noted,
at this stage the pleader receives “the benefit of imaginatiantl we find that defendant has
pleaded factual allegations that go beyond “possibility” to “plausibility,” which is all defendant is
required to do at this sta§EeRegarding the fraud and negligemisrepresentation claims, taking the
allegations together - with the time lapse betwberemails and the invoice two weeks later, and the
nature of the dispute being thadtween an art dealer and ancaftector - at least some discovery
is warranted. As to mutual mistake and shynconscionability, however, defendant will have an
uphill battle. For this reason, the Court suggestpéntes consider resolving this dispute through
settlement. This case is set for status on Juhat29:30 a.m. to discuss setting this case for a
conference with the Court. Plaintiff's Motion @ismiss and/or Strike [dkt 43] is denied and
defendant’'s motion for leave to file its Second Amended First Affirmative Defense, Fourth
Affirmative Defense, and Counterclaim is granted [dkt 39].
IT IS SO ORDERED.

ENTERED: July 20, 2010

SUSAN E. COX
U.S. Magistrate Judge

oS-

82Sanjuan40 F.3d at 251.
8See Ashcroft v. Igbal, 29 S.Ct. 1937, 1949 (2009).
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