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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILILNOIS
EASTERN DIVISION

JOSE M. PADILLA, as the Special
Administrator of the Estate of
Maximilian Padilla,

Plaintiff,
V. Case No. 09 CV 1222

HUNTER DOUGLAS WINDOW
COVERINGS, INC,,

Judge John Z. Lee

A S W A )

Defendant.

MEMORANDUM OPINION AND ORDER

Maximilian Padilla(“Max”) died at the age of three frostrangulation after becoming
entangled in the metal bea cord used to operate the vertical windadwds in his bedroom.

The window blind was manufactured by Defendant Hunter Douglas Windowri@gs, Inc
(“Hunter Douglas”)Plaintiff Jose Padillaon behalf of his sorfgrings this action against Hunter
Douglas, asserting claims of common law negligence and breach of warrantyicipmatan of
trial, each party has offered two experts: Plaintiff has offered StualkrStatl Robert Wright;
and Defedant has offered Joseph Sala and Roag. REach party has also filedotiors to
exclude the experts offered by the other.

After the parties had submitted their briefs, the Court held a hearing on Augasti20
August 21, 2013.Wright and Sala testified in person at that hearing, and the attorneys were
given an opportunity to argue all four motions. For the reasons stated herein, the Cosirt grant
Defendant’'s motion to exclude the testimony of Stuart Statler and grants imgatéemies in

part its motion to exclude the testimony of Robert Wright. The tCalao grants in part and
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denies in part Plaintiff's motiato exclude the testimony of Joseph Sala and the testimony of
Rose Ray.

Legal Standard

The admissibility of expert testimony is governed Bgderal Rule of Evidence 702
(“Rule 702)and the Supreme Court's seminal cBseibert v. Merrell Dow Pharms. Inc509
U.S. 579, 113 S.Ct. 2786, 125 L.Ed.2d 469 (199) its terms Rule 702allows the admission
of testimony byan “expert,” someone with the requisite “knowledge, skill, experience, tgainin
or education,” to help the trier of fact “understand the evidence or determine a fasdri is
Fed. R. Evid. 702 Experts are only permitted to testify, however, wherr tt@stimony is (1)
“based upn sufficient facts or data; [2he testimony is the product of rellalprinciples and
methods; and [3lhe witness has applied the principles and methods reliably to the facts of the
case.” Id.

Daubertrequires the distriatourt to act as the evidentiary gatekeeper, ensuring that Rule
702’s requirements of reliability and relevance are satisfied belforeirg the finder of fact to
hear the testimony of a proffered expeBee Daubert509 U.S. at 58%ee also Kuhmo Tir€o.
v. Carmichael 526 U.S. 137, 1449 (1999);Lapsley v. Xtek, Inc689 F.3d 802, 805 (7th Cir.
2012). District courts have broad discretion in determining the admissibility oft éggemony.
See Gen. Elec. Co. v. Join®&22 U.S. 136, 142 (199M)apsley 689 F.3d at 810 (“we ‘give the
district court wide latitude in performing its gdteeping function and determining both how to
measure the reliability of expert testimony and whether the testimony itself de@)iéquoting
Bielskis v. Lourgille Ladder, Inc, 663 F.3d 887, 894 (7th Cir. 2011)).

Before admitting expert testimony, district courts employ a tpege analysis: (1) the

expert must be qualified as an expert by knowledge, skill, experience, trainedyaation; (2)



the expert'sreasoning or methodology underlying his testimony must be scientificdible;
and (3) the expert’s testimony must assist the trier of fact in understandiegideace or to
determine a factual issudielskis 663 F.3d at 8384. The purpose ohé Daubertinquiry is to
scrutinize the proposed expert witness testimony to determine if it has “the sasheofle
intellectual rigor that characterizes the practice of an expert in the relevahtsbebs to be
deemed reliable enough to present torg.j Lapsley 689 F.3d at 805 (quotirtgumho Tire Ca.
526 U.S. at 152). The proponent of the expert bears the burden of demonstrating that the
expert’s testimony would satisfy theaubert standard by a preponderance of the evidence.
Lewis v. CITGOPetroleum Corp.561 F.3d 698, 705 (7th Cir. 2009). With these standards in
mind, we turn to the parties’ motions.
Discussion

Stuart Statler

Stuart Statler was appointed to serve as a Commissioner on the UnitedCStatamer
Product Safety CommissidiCPSC”) from August 1979 through May 1986. During his tenure,
he also served as the acti@gairpersa and ViceChair of the CPSC.Def. StatlerBr., Ex. A
(“Statler Report) at 3 Although the precise contours of his opinions are not clear from his
periphrastic experteport, it appears thé&tatlerwill testify that: the window blinét issuewas
defectively designed; Hunter Douglas knew of the “foreseeable riskildfeshbeing strangled
to death by the looped cords;a safer alternative design wasonomically practical and
technologically feasible at the tima# the incident; Hunter Douglas should have affixed a tag
warning users of the risks; and Hunter Douglas acted unreasonably aondtwite exercise of

due care bygnoring the attendant riskSee idat 2021.



Defendant Hunter Douglas now seeks to preclude Statler from testifyingeagpart at
trial. In its motion, Defendant contendbat, despite Statlertenure at the CPSQie is not
gualfied to testify as an expert regardimindow blind design and safety. Defendants also
argue thatStatler’s opinionson this topic, & well as hé opinionthat Hunter Douglas acted
unreasonably as a window blind manufacturer, fall short of the requiremerisuiiert
Because the Court agrees on both counts, Defendant’s motion to exclude Statlteeds gra

A. Statler’'s Qualifications

Defendantfirst argues thaStatler is unqud#ied to testify as an expert regarding the
topics of window blind design and safety,sawell as the commercial and technological
availability of alternative window blind designsWhether a witness is qualified as an expert
can only be determined by comparing the area in which the witness has superior knowledge,
skill, experience, or edutan with the subject matter of the witness’s testimongayton v.
McCoy, 593 F.3d 610, 616 (7th Cir. 2018e alsalr. of Chi. Painters and Decorators Pension
v. Royal Int'l Drywall and Decoratingd93 F.3d 78278788 (7th Cir. 2007)Carroll v. Otis
Elevator Co, 896 F.2d 210, 212 (7th Cit990).Here,Statler intends to testify thaDefendant’'s
cordedwindow blindswere defectively designed; other alternatives were reasonably available;
the warning labels on the window blinds were inadequate; ladter Douglas acted
unreasonably and ignored its corporate responsibility by selling corded window hhidds
providing inadequate warning labelSeeStatler Report at 2Q1.

Turning first to his opinions regarding the design of the corded windowdlas
Defendants point outStatler himself admitted duringis deposition that hbas no practical
experience or trainingn the field of window blind design Def. StatlerBr., Ex. B (“Statler

Dep.”) 39:1-3. Nor does he have any training as emgineer, which he concedes would be



necessary for him to understand how the physical mechanisms to open and mmtmse blinds
operate

Q: Have you ever taken any steps to familiarize yourself with the
considerations that are involved in designing dmeadly the
mechanisms used to open and close and raise and lower and tilt
window coverings?

A: | would view that more as the work of any engineer, mechanical
engineer probably. But no, | have not undertaken any special
analysis in that area. That’s may area of expertise.

Id. 39:414. Stalter also conceded that he has no experience designing any type of consumer
product, let alone window blindsld. 54:1820. Nor did he conduct any studies or tests to
support his opiniomhat the blinds were defgvely designed.ld. 41:18-23.

Invoking Kumho Tire Co., v. Carmichaeb26 U.S. 137 (1999Rlaintiff nevertheless
maintains that Statler is qualifido offer his opinions “based on his extensaxperience dealing
with consumer product safetyincluding those related to window blind sigtePl. StatlerResp.
at10. For instangePlaintiff contends that Statler “was actively involved in the issue of window
blind cord strangulation hazards by encouraging organizations such as theafdnwiddow
Cowering Manufacturers Association . . . and the manufacturers of blchasig his tenure at
the CPSC.Id. at9. Plaintiff also states that Statler “directed the Commission staff to work with
the manufacturers and the [Associationld. But thisargument is unpersuasive.

Plaintiff is carect that the CPS6&tudied incidents of child strangulation associated with
looped window blind cords during Statler’'s tenatethe CPS(Csee Statler Report at-20, and
that CPSC staff reported thdindingsto the CommissionersSee Statler Dep. 38-15. But,
under Rule 702 anDauberf the Wurt must decide “whethdhis particular expert had sufficient

specialized knowledge to assist the jurors in deciding the particular isdidsdase” Kuhmq

526 U.S. at 156, 119 S. Ct. at 1178 (internal quotations omigegbhasis addeéd The crux of



this dispute rests upon whether the window blind civak resulted in Max’s deatlwas
defectively designedndwhether alternative desigmgere reasonably availbh

Dhillon v. Crown Controls Corp.269 F.3d 865 (7th Cir. 2001), is instructivdn
Dhillon, the Seventh Circuit enumerated a number of factors that an expert should consider when
opining thata design is defective and an alternative availabtduding “the degree to which the
alternative design is compatible with existing systems ;. the relative efficiency of the two
designs; the shorand longterm maintenance costs associated with the alternative design; the
ability of the purchaserotservice and to maintain the alternative designs; the relative cost of
installing the two designs; and the effect, if any, that the alternativgndesuld have on the
price of the machine.”ld. at 870 (internal quotations omitted). The court furtheseoved that
“many of these considerations are prodwstd manufacturespecific and cannot be reliably
determined without testing.ld. Here, he recordfails to establish that Statler developadya
particular expertise in window blind cord design the availability of viable alternatives
Instead Statler’s experience with window blinds is limited to his general experienaeC&#&SC
Commissioner from 1979 to 1986 and those instances when the Commissioners were “informed”
by CPSC staff about documented incidents involving strangulation of children by winadholw bli
cords! Although his experience may allow him to testify as to the actions taken by CPSC

regarding corded window blinds and the associated risks, it does not dumalifg testify about

! In his report, Statler also summarizes publications by the CPSC and othepedtdate his

departure from the CPSQt is unclear what, if any, additional expertise Statler can provide iewig
them and reciting their conclusions ttee jury. For example, there is no indication in the record that
Statler has developed an expertise in the history of the wibtlod/ industry (by, say, publishing books
or articles or conducting independent reseancthis area) or that he evstudial these issues prior to
being retained as an expert in this caSee Minemayer v.-Boc Representatives, IndNo. 07C-1763,
2009 WL 3757378, at *5 (N.D. lll. Oct. 29, 2009) (expert testimony that is “prepared solely paspur
of litigation . . . is to be viewed with some caution”).



the appropriateness dhe designin question or the economic and technological availabiifty
designalternatives.

The Supreme Court’s opinion Kumhodoes not mandate a different result. The expert
in Kuhmaq like Statler, testified as to the existeraf a defective design (automobile tires, in that
case). But, unlike Statler, the expertinhmohad a masters degree in mechanical engineering
and had worked at Michelin America, Inc., on tire desigridoyears. Kuhmq 526 U.S. at 153,
119 S.Ct. atl176. Statler, on the other hand, has absolutely no engineering or design
background and only generalized exposure to window blind incidents while at the CPSC.

Plaintiff also argues that other federal courts have permitted Statler to asstfyexert,
andthat this @urt should as well. But this argument too is unavailingonia of the cases cited
by Plaintiff, Brown v. Overhead Door CorpCase No. 06-C-50107, 2008 WL 5539388 (N.D. Ill.
Dec. 11, 2008), the defendant filed a motion to excluddle®s expert testimony, which the
court treated as a motion in limine&See id.2008 WL 5539388, at *5. In so doing, the court
stated that it “expresseno opinion on the merits of [defendant’s motto exclude Statler’s
testimony].” Id. The secondase Rountree v. Ching Fendg60 F. Supp. 2d 804 (D. Alaska
2008), is equally unhelpful. There, the caaltbwed Statler to testify as an expert, but the scope
of his testimony was severely limited the knowledge that he gained during his tenure as a
CPSC Commissioner SeeDef. Statler ReplyBr., Ex. 1, Roundtree Case No. 3:04v-00112-

JWS, slip op. at 5, 8 (D. Alaska Jun. 17, 2008)he court excluded his testimony as to the

2 Plaintiff also strenuously contenttgt “Statler is not offering any of these opinions as ansfie

expert” but as a “warnings and safety expert” based upon his experience with préelyctisies and
“his specialized knowledge as to how manufacturers can and shdufdrebly and responsibly to
reduce or eliminate these hazards.” RhtlerResp. Br. at 5. But, the fact remains that he is offering
highly technical opinions regarding tbdesignof corded window blinds and the availability of alternative
designs As Statler concedes, these matters are beyond his ken.

7



remaining topics.ld. at 5 (excluding opinion thatefiendant a trade asxiation,owed a duty to
plaintiffs or had failed to adequately warn them
On the other side of the ledgerHayes v. MTD Prod., Inc518 F. Supp. 2d 898 (W.D.
Ky. 2007). The plaintiff inHayeswas injured while using a zero turn radius lawn mowsde
offered Statler as an expert to opine that defendant’s sales of the lawar mibouta rollover
protection system was unreasonable and “flew in the face ofiablg product safety program.”
Id. at 899. The defendant asked the court to excludéesatestimony, and the court agreed
stating
Statler does appear to be the “quintessential expert for hire.” Statler is
well-credentialed, with his service on the CPSC and years of consulting
work. However, his expertise in this area is generic;isnréport, Statler
does not profess to be an expert on riding lawn mowers but on “consumer
product safety generally, manufacturer and seller responsibility, and the
consideration of dangerous products by the [CPSC].” No objective proof
has been provided tine Court that Statler is, for instance, a recognized
expert in the field of riding mower safety, or a particular expert on ROPS.
Furthermore, Statler's educational qualifications are not those of an
engineer, but those of a lawyer.
Id. at 901. Here tog although Statler's pfessional pedigree is impressitbere is no evidence
that he is a recognized expert in window blind design or has any particulatisxpettat field.
Accordingly, the Court bars Statler from offeringshopinion as to the reasonableness of the
window blind design at issue and the availability of desi¢grnatives.
As for Statler’sopinion that the warning labels on the window blinds were inadequate,
the Court notes that Statler appears to have sxperience evaluating amtbsigning warning

labels for consumer products during his tenure as a consultant with A. T. Kearney986no

1987 and as a product safety and regulatory consultant from 1987 to the prBserigain, this

8 Statler’scurriculum vitaecontains very general referenceite work withwarnings, noting that

among the “areas covered” since 1987 are “labeling” and “warhiRg®Br. at 17 (“Statler CV")and
that, as a partner at A. T. Kearney, he “[d]evise[d] advertigiagkaging, and warnings to reduce

8



experience (as far as can be determined by the record) is general at best, arifl Haainti
provided no elucidatioas to the specific nature of Statleg’sperience.What is clear is thate

has never designed a warning label for window blir&tatler Dep.133:17-22, andlid not
consider any empirical evidence to support his opinion that the warning labelsagdeguate

Id. 136:17437:9. This is not splitting hairs. It is not unreasonable to think that the users of lawn
mowers, power tools, aterrain vehicles, rad fireworks (all of which arspecificallymentioned

in Statler’scurriculumvitae) would require different types and forms of warning labels than an
operator of a window blind. Or perhaps this is not the case at all, but Plaintiffileastéa
provide any basisfor the Courtto believe that Statler's prior experience with warning labels
provides him with superior knowledge and expertisanmdigg the efficacyf warning labelsn

the context of window coverings or window blindSee Lewis561 F.3d a?705 (arty offering
expert bears burden to show admissibility by a preponderance of the evid€hisehailure of
proof, coupled withStatler’'slack of any formal education or training in the fields of psychology
or human factorsrenders him unqualified to testify that the warning labels on the blinds were
inadequate. See Moore vP&G-Clairol, Inc., 781 F. Supp2d 694, 704 (N.D. Ill. 2011)
(Kendall, J.) (expert who had “no background or training in psychology or any fietdd &b

the design of warnings” was not qualified to testify regarding adequaegrafngs).

In short, Statler's professionélckground while impressive, does not render han
expert capable of assessing tlmafety and design of Hunter Douglasndow blinds, the
adequacyof the warning labels on the blinds, thre costs and benefits of implementiagy
available alternatives. From this,alsofollows that Statler is equally unqualified to offer an

opinion as to whether Hunter Douglas’ actions withpeet to thecorded windowblinds and

likelihood of legal claims and adverse judgméntsl. at 18. His deposition testimony is also devoid of
specific examples or illustrative experienc&ge alsétatler Dep. 131:12-25.

9



labelswere unreasonable, devoid of due caregontrary to its Safety responsibilities Statler
Report at 27,

B. Statler's Methodology

Even assumingarguendgo that Statler is qualified to offer the opinions that he gives, the
Court finds his opinions unreliable under Rule 702 Badbert and precludes his testimony on
this independent basidn assessing the reliability @n exyert’'s testimony, Rule 702 reges
the district court judgeo evaluate whether iis based on a correct application of a reliable
methodology and that the expert considered sufficient data to employ tthedalegy.”
Stollings v. Ryobi Tech., Inc725 F.3d 753, 766 (7th Cir. 2013). FurtheDdubertoffers a
non-exclusive list of factors to aid judges in determining whether [a] particypsreopinion is
grounded in reliable scientific methodology. Among the factors articulateqlarethether the
proffered theory can be and has been tested; (2) whether the theory has be¢edsiabsser
review; (3) whether the theory has been evaluated in light of poteneal o&terror; and (4)
whether the theory has been accepted in the relevant scientific commuwintérs v. FraCon
Inc., 498 F.3d 734, 742 (7th Cir. 2013) (quotingillon, 269 F.3dat 869). District judges have
“considerable leeway ideciding in a particular case how to go about determining whether
particular expert testimony is reliableKumho,526 U.S. at 152, 119 S.Ct. 116¥ this case,
Statle has failed to demonstratieat hehasemployed a reliable methodology arriving athis

opinions.

4 Plaintiff also urgeghe Courtto consider an additional case that is currently pending in Arizona,

Deasey v. Bud's Drapery Den, IndNo. C20135784 (Ariz. Sup. Ct. Sept. 12, 2013)Plaintiff claims

that although the Arizona state court barred Statler from testifying as an expert Ruder02 and
Daubert the court nonetheless determined that Statler was sufficiently gdidtifieffer his opinion on
window blinds and that his methodologysvboth relevant and reliabl&s Defendant correctly points

out, however, te state courtid not go so far as Plaintiff suggests and, in fact, expressed many of the
same concerns as the Court does here.

10
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First, Statleradmits that he has not performed any tests related to the safety aspects of
corded window blinds. Statler Dep. 41:28. Nor did he analyze any of the factors involved in
window blind design. Id. 39:4411. In an apt illustration, Statler testified tlaatreakaway
window blind cord was a safer alternative design totrhditionalcorded onet issue herebut
he did no evaluation ofhow the bealaway window blind cordwould actually affect the
operation and mechanics of the window blind&l. 129:2-8. Statler’'s failure to test the
alternative brealaway window blind cord is particularly troublesome because “[i]n altar@ati
design cases, [the Seventh Circuit has] consistently recognized theangeodf testing the
alternative design’™ as a factdndt the district court should consider in evaluating the reliability
of the proposed expert testimonWinters 498 F.3d at 742 (quotinghillon, 269 F.3d at 870.)
SeealsoCummins v. Lyle Industo3 F.3d 363, 368 (7th Cir. 1996ur cases have recoged
the importance of testing in alternative design case#i’much the same wayj&ler seeks to
testify that the warning labels on the subject window blinds were inadequgtéeydid not
consider any empirical information to support his conclusion. Statler Dep. 1B&719.
Indeed, when asked how he would have designed the warning $thér was completely
unpreparedo propose oneld. 212:4-10.

In response, Plaintiff strenuously conterthiat “Statler is not offering any of these
opinions as a scientific expert” but as a “warnings and safety expert” based upopédrisree
with product safety risks and “his specialized knowledge as to how manufactuneeada
should act forcibly and responsibly to reduce or eliminate these haz#&idStatlerResp. at 5.

In so doing, Plaintiff attemptto distinguish between a “scientific expert,” whose testimony is
“subjected to thorough scientific inquiry,” and an “expert with ‘specialized knowledlo can

assist the trier of fact.’Id. at 11. Using this logic, Plaintiff argues that Statler has demonstrated

11



“professional rigor” by conductmextensive relevant research and usingshgsificant practical
experience to render his conclusions in this cak®.at 12. But this argumentisses the mark.

As an initial matterPlaintiff's suggestion that the reliability of “nestientific” testimony
should be assessed by a less stringent standard than scientific tessmasplaced. Indeed,
the Supreme Court ikumhoheld the opposite, extending the underpinningdadbertto “non
scientific” expert testimonySeeKuhmq 526 U.S. at 149, 119 S.Ct. at 1175 (*“We conclude that
Daubert’s general principles apply to the expert matters described in Rule 708€galso
Cummins 93 F.3d at 367 n.2 (“The basic tasks of the district court remains essentiadynhe s
to ensure that the evidentiary submission is of an acceptable level of ‘evigealiability.”);
Dahlin v. Evangelical Child and Family Agencio. 0:CV-1182,2002 WL 3183488lat *7
(N.D. lll. Dec. 18, 2002)noting that, undelKuhmq the “characterization of testimony as
‘scientific’ or ‘non-scientific’ . . . does not govern the applicabilityl@dubert). “The objective
of that [gatekeeping] requirement @& énsure the reliability and relevancy of expert testimony.
It is to make certain that an expert, whether basing testimony upon professtiacials or
personal experience, employs in the courtroom the same level of intellectualthiago
characterizes the practice of an expert in the relevant fi&ddfimqg 526 U.S. at 152, 119 S.Ct.
at 1176.

As for the methodology that Statler employed to arrive at his opinions, Plaitegfto
excerpts from Statler’'s deposition and contends that his methodology “consisitg sh&ome .
. . 25 years of consulting experience, 40 years of involvement in consumer psatiigt. . .
also on a published document originally issued by the CPSC . . . 4@77@eriod and then
revised again . . . around 20@806 . .. —a guideline for manufacturers . . . in terofsgood

manufacturing practices.” PhtatlerResp. at 12 (citing Stati®ep. 84:2385:11). The repeated

12



mantra throughout Statler’s deposition and Plaintiff's brief is that Statied upon “decadesf
experience with various consumer products.” SthtlerResp. at 12.Seealso Statler Dep50:2-

7; 85:14-16 131:1725. But “a witness who invokes ‘my expertise’ rather than analytical
strategies widely used by specialists is not an expert as Rule 702 definesrrthat Zenith
Elects.Corp. v. WHTV Broad. Corp, 395 F.3d 416, 419 (7th Cir. 2005).

Perhaps nmdful of this hurdle,Plaintiff attempts to give some substartoeStatlers
methodologyby citing to twelve factors that Statler himself lists as “critical considerations” in
determining the soundness of a product’s desiggePl. StatlerResp. atl2-13; Statler Rport at
7-8. Of those fators, however, Statler himself acknowlesltfeat he failed to evaluatenumber
of them, including the functionality of alternative designs, how the alternativendesiwould
affect the product’s consumemss well asthe functionality and utility of the subject window
blinds. SeeStatler Dep. 129:2-8; 41:18-23.

In the end, it is apparent that Statler's methodology consistedobnigviewing some
governmentpublications, a limited collection of documents from this case, &athing his
opinionsrelying upon nothing buhis “extensive” professional experiencéie conducted no
formal tests or reviewed any empirical data regarding the functionalitynhdlechcal
availability, economic feasibility, and consumer marketabilitthe corded window blind design
as compared to alterative designsThis is not to say that Rule 702 @bdubertmandate hands
on testing in every instance, botatler’'s methodology isot grauinded in the scientific method

or susceptible to testingNor can Plaintiff cite to any evidence that experts inpiteeluct design

° In this way Dewick v. Maytag Corp.324 F. Supp.2d 894, 898 (N.D. lll. 2004) (Shadur, J.), is
distinguishable. There, in addition to reviewing publicly available documentsxpieet performed force
tests, made calculations using anthropometric data when arriving apinien that the product in
guestion was defectively designed. It should also be noted that Judge Skatiuded theexpert from
testifying about the availability of alternative designs and the adequacgroing, because the gt
could not explain how he arrived at his conclusions and failed to pedoy tests regarding the efficacy
of the warnings and did not ptae any alternative warning$d. at 900.

13



and safety fields commonly arrive at such opinionthe absence of any testing and based solely
on the limited universe of information that Statler reviewed for this cas&his type of
unsubstantiated testimony . . . provides no basis for relaxing the usudlaficstknowledge
requirement of the Federal Rules of Evidence on the ground that the expert’'s opinion has a
reliable basis in knowledge and experience of his discipli@ewhming 93 F.3d at 369 (internal
guotations omitted). Statler’s opinions are particularly troubling because tlapually lend
themselves to handm testing and empirical stud{such that conclusions based only on
personal opinion and experience do noffise.” Dhillon, 269 F.3d at 870.It is true that
“experts commonly extrapolate from existidgta. But nothing in eithéddaubertor the Federal
Rules of Evidence requires a district court to admit opinion evidence which is c@hnecte
existing data oy by theipse dixitof the expert.” Zenith Elects, 395 F.3d at 42@internal
citation omitted).

C. Statler’'s Opinion as toHunter Douglas Knowledge

For the reasons discussed above, Statler may not testify that the corded Wwlinds at
issue sukered from a design defect, that other alternative designs were reasavaitdple, and
that the design of warning labels on the blinds was inadeq&gtleralso opineghat Hunter
Douglas acted unreasonab&nd ignored its corporate responsibility knowingly selling
defective window blinds with inadequate warning labelsBut because these opinions are
predicated upon Statler’'s opinions as to the design of the blinds and labelarakeyilarly
excluded. That said)efendant offers yet another argument to exclude Statierison about
Hunter Douglas. According to Defendant, much of Statler's statements asiter Dougla’s
actions are statements of law and, therefore, inappropriate for expertotastinrThe Cour

agrees that these opinioalsoare inadmissible.

14



As a preliminary matter, the Court notes that even a casual reading of Staxieert
report reveals that it “reads less like an expert’'s unbiased assessmenorantke counsel’s
closing argument."Hayes 518 F. Supp2d at 901. In one of many illtrations Statler remarks,
“How many youngsters must suffer entanglement deaths before a manufattwepedcord
vertical blinds, or the industry association, acts forcefully to addressiminaie such an
insidious hazard?” Statler Report at 20. ddatinues, “There is noagedy more jarring than
the sudden and needless death of a child. Hunter Douglas knew, over an extended period of
time, that ahighly-vulnerable population namely, infants and toddlers, weaknost alwayghe
victims of these ioidents.” Id. (emphasis in original). In yet another passage, Statler writes, “In
the context of a product known almost from the outset to be fraught with the foresestabié r
children being strangled to death, such conduct [by Hunter Douglas$ bkeleecare.”1d. In
another, “Directly and foreseeably, a flawed, uncorrected vertical blind ndésigHunter
Douglas . . . compromised safety. As a result, Max Padilla became one ntoreofithe
unresponsive actions and omissions of both Hunter Bswand the [trade] Associationld. at
21. In the last four pages of his report, Statler states his opinion that HuntdaGugpw”
about the defective design and associated risks more than a half dozen times. This s&wyot
that inflammatorydnguage alone would render an expert’s opingopsori inadmissible under
Rule 702, but it certainly highlights the importance of the trial judge’s thed'gatekeeper”
underDaubert

First, it is apparent that Statler’'s conclusion as to Hunter Bsutknowledge” is based
only upon his review of CPSC reports, many dfickh were issued after Statler headt the
agency, as well as his reading of the Hunter Douglas depositions in this case. The Gaiurt

persuadedased on the recottiat Statlens in a better position than the jury to assess Hunter

15



Douglas’ subjective intentln fact, according to Statlérimself, “even the most casual review of

the available irdepth investigations, and literature on the subject, would have revealed [Hunter
Douglas’] oversight.” Statler Report at 14. ivén Statlers scant analysjsallowing him to
testify as to Hunter Douglagtentwould not “help the trier of fact to understand the evidence
or to determine a fact in issue,” Fed. R. Evid. 702(a), and ‘thiellittle more than telling the

jury what results to reach.Steadfast Ins. Co. v. Aukdktg. Network, Inc. No. 97C-5696, 2004

WL 783356, at *6 (N.D. Ill. Jan. 28, 2004) (internal quotation omitt&Be Isom v. Howmedica,

Inc., No. 06C-5872, 2002 WL 1052@B at *2 (N.D. lll. May 22, 2002) (excluding expert
opinion that defendant “consciously disregarded” and was “grossly indifferentktofrigjury).

In addition to opining about Hunter Douglas’ subjective knowle&dgintiff also offers
Statler to testify thatHunter Douglas acted with “an absence of reasonable or due care” and
showed a “redess disregard for child safety.Statler Report al9-20, 22. In short, Plaintiff
would have Statler testify, “[ldd Hunter Douglas, as a leadiproducer of vertical window
blinds —literally, a household nameconducted its affairs in a manner more consistent with due
care to addressing what it knew to be the danger ofdoaged window blinds of any kind, it is
decidedly more likely than not thaty@ar old Max Padilla wouldhot have died. Id. at 24
(emphasis in original). The reasfor this opinionis straightforward- Plaintiff is suing Hunter
Douglas undea negligence product liability theory.

Under lllinois law,*a product liability actn asserting a claim based on negligence, such
as negligence design, is based upon fundamental concepts of common law negligence.”
Jablonski v. Ford Motor Cp955 N.E.2d 1138, 1154 (lll. 2011). “As in any negligence action, a
plaintiff must establish thexistence of a duty, a breach of that duty, an injury that was

proximately caused by that breach, and damagkk.”In the context of product casedaintiff

16



mustalso demonstrate that “either (1) the defendieniated from the standard of cateat dher
manufacturers in the industry followed at the time the product was designé?), that the
defendant knew or should have knowmthe exercise of ordinary car¢hat the product was
unreasonably dangerous and defendant failed to warn of its dangerous propeBity.Y.
Envtl. Eng’'g, Inc.828 N.E.2d 1128, 1141 (lll. 200¢mphasis added)

AlthoughRule 704(ahas eliminatedhe prohibition barring expert opinions on “ultimate
issues,” the Court “must nonetheless analyze whether an ‘expert’ opiniowould assist the
jury and if so, whether its probative value is outweighed by its danger of unéudice.”
Dahlin, 2002 WL 31834881, at *3 (citing Fed. R. Evid., Advisory Committee Notis)som
the district court precluded an expert from testifying that the defendant “consicsoeigarded”
and was “grossly indifferent” to the risk of injury and that the product at issuewvesasonably
dangeros,” because the expert was not “any more qualified than an ordinary juror to draw these
inferences.”Isom 2002 WL 1052030, at *2. Similarly, fBteadfast Insuran¢éhe district court
held that an expert could not testify that a defendant had acted in “bad faithti irhproper
motive,” or with “ill will,” for the reason that the “experts are in no bettesigomn than the jury
to assess [the defendant’s] subjective intei@téadfast Ins.2004 WL 783356at *6. See also
Dahlin, 2002 WL 31834881, &b (prohibiting expert from testifyingnter alia, that defendant’s
conduct proximately caused plaintiff's injury)Here, in support of Plaintiff's claimsStatler
intends to testify that thter Douglas acted witftan absence of reasonable or due care”
showed a “redeess disregard for child safety.” As isomand Steadfasthowever, Statler is in
no better positiorthanthe jury to arrive at this conclusion after consideration of all relevant

facts.
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For the reasons stated herein, the Court gfaefendant’'s motion to exclude Statler’s
experttestimonyin its entirety
. Robert Wright

Plaintiff also offersdRobert Wrightas an expert witness. Wrigbtirports to be an expert
in the field of “Force Analysis and Dynamics,” which includes accident recotistruproduct
design and product safety. Def. Wright Br., Ex. A (“Wright Report”) at 1. Atingrto Wright,
“[aln individual who has the expertise in Force Analysis has the ability to znalgrious
objects and determine what will py@en to those obges if forces are applied and what motions
(if any) will occur as a result of those forcedd.; Def. Wright Br., Ex. B (“Wright Dep.”) 48:7
12. Here Plaintiff offers Wright to provide two primary opinions. First, Wright intendgjitee
his opinion as to the events that led to Max’s death on April 22,,2@38d upon an accident
reconstruction analysisld. at 45. Second, Wright intends to testify that the window blinds
were “defective and unreasonably dangerous and its defaased and/or contributed
significantly to the accident that resulted in the death of Maximillian Padiliaat 7.

Defendantequests that Wright's testimony be barred altogethethe grounds that(1)
Wright is not qualified to testify as an expert window blind design and safetgnd (2)
Wright's opinion regarding the design of the window bliras well as his reconstruction of the
accident are both unreliable. For the following reasons, the Court grants Hunter Douglas
motion in part and denies it in part. Wright is barred from testifying that the wihdlod at
issue was defectively designed; however, he may testify how the mechaneshms csrded and
non-corded window blinds to open ardose the blinds operate Wright may also testify

regardingthe results of his accident reconstruction analysis.
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A. Wright's Qualifications

Hunter Douglas contends that Wright is unqualified to testify as an expert on the
adequacy of the design of Defendant’'s window blinds. It does not contest Wright's
gualifications in the area of accident reconstruction. Based upon the record, theo@cudes
that Wright is not qualified to testify as to whether the corded window blind wastigefg
designed Wright's skill and education, however, render him sufficiently qualified tdytess to
the mechanical features of Defendant’s looped cord and wand-operated window blinds.

First, it is clear that Wright possesses the necessary education, skiélx@erikence to
offer his opinion on how the different types of blinds operate mechanically. Whaghta
bachelor’s degree in Mathematics with a minor in Physics and Chemistry frtden Bniversity.

He also earned a Master of Science degree and a ffbnb.Ohio State University in a joint
program involving mathematics, science and engineerBepWright Aff. at 1. Additionally,
Wright has serveds a faculty member at the Ohio State University, where he taught a variety of
courses in the areas of math, science, and enginesmrthpas published a number of scientific
and technical papers for technical societies and textbdeéad. For the purposes of this case,

he reviewed the design schematics of the window blinds as well as the blind®ltresno
determine how corded and roarded blinds operate. Wright Deil4:7-14. Accordingly, to

the extent that Wright will be offered to testify regarding these limited issues, tesned
engineer and physicist, he is qualified to do so.

Despite Wrght's technical qualifications, however, Wright does not have any specialized
experience, education, or training relating to product design and safeggnéeral, or window
blind design in particular. For example, Wright has never taken any formal coupesluct

safety. Wright Dep. 120:1¥21:4. Nor has he taught any classes focusing on product design.
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Id. 80:820. Wright has not designed any products, except for model traingadffvehicles
and combustible enginedd. 80:2181:9. And his consulting experience consists primarily of
accident reconstruction analysis, with less thdh percent of assignments dealing with
household productdd. 120:17-121:4.

For his part, Wright testified that the field of “force analysis and dynamiedides
product design “ecause many products have forttesthave to react within the product make
them work.” 1d. 119:234120:6. Under this rationale, however, the design of every product,
whether an automobile, a compuyter an airplane, would come thin Wright's expertise.
Without more, Wright’'s generalized experience in physics and enginemenmsufficient to
provide him with the specialized knowledge necessary to testify that the Huntgla® window
blind was defectively designedSeeMartinez v. Sakurai Graphic Sys. Cqrplo. 04 C 1274,
2007 WL 2570362, at *2 (N.D. lll. Aug. 30, 2007) (“Generalized knowledge of a particular
subject will not necessarily enable an expert to testify as to a specific subdsetgeheral field
of the expert'«nowledge.”) (citingO'Conner v. Commonwealth Edison C807 F. Supp. 1376,
1390 (C.D. lll. 1992) Wright also had a vague recollection of working on one or two cases
involving window blinds, but admitted during his deposition that he was “guessimigivas
“not sure about” those matterkd. 63:1324. In sum, Plaintiff has not demonstrated WWaight
possesses superior knowledge, skill, experience, or education in the fields of window blinds or
household product design and safety. Wright is thaised from testifying as to whether
Defendant’s looped cord window blinds were defectively designed.

At the same time, however, the Court finds that Wright's technical expertise and
education render him qualified to present a portion of his testimonyetdirider of fact.

Specifically, Wright can aid th@ury in understanding how the looped cord window blinds
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operate differently than the waigberated blinds, and how the physical properties of the two
window blind systems differ.

B. Reliability of Wright 's Design Defect Opinions

In addition to challengindVright's qualifications, Defendant argues that Wright should
not be allowed to offer his opinion on whether its window blinds were defectively désigne
because the methodology he employed is unreliable. The Court agrees and barsrvinight f
offering his design defect opinions on this independent basis.

In determining whether an expert’s testimonyresiable, Rule 702 requirethat the
district court judge conclude that the testimony “is based on a correct applicatorelidble
methodology and that the expert considered sufficient data to employ tthedalegy.”
Stollings v. Ryobi Tech., Inc725 F.3d 753, 766 (7th Cir. 2013). Furthere as noted
previously,in making this determination, the Court should consider “(1) whether the proffered
theory can be and has been tested; (2) whether the theory has been subjected to peé)review;
whether the theory has been evaluated in light of potential rates of error; and {d¢nmthe
theory has been accepted in tieéevant scientific community.Winters (quoting Dhillon, 269
F.3d at 869). Here, Wright seeks to testify that Defendant’s looped cord window \vkinels
defectvely designed because, at the time the blinds were sold, Defendant had already created
alternative, wanaperated window blinds that Wright believes are safer. As a result, he
concludes that Hunter Douglas should have sold only the -a@chted blinds @ahtaken the
corded blinds off the market completely. However, the methodology that Wright sutitize
reaching his conclusions does not pass the reliability test under Rule 702w@nelt For this
additional reason, Wright is barred from testifying as to whether Defendaafeed cord

window blinds suffer from a design defect.
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As mentioned, “[ijn alternative design cases, [the Seventh Circuit has]stemy
recognized the importance of testing the alternative design™ as a factor thasttiet court
should consider in evaluating the reliability of the proposed expert testinvdimgers 498 F.3d
at 742 (quotingohillon, 269 F.3d at 870.) Furthermore, experts seeking to offer their opinion in
alternative design cases must also consider: ‘tbgree to which the alternative design is
comptible with existing systems . . . ; the relative efficiency of the two designs; dhe ahd
longterm maintenance costs associated with the alternative design; the abilitypofdhaser to
service andd maintain the alternative designs; the relative cost of installing the two designs; and
the effect, if any, that the alternative design would have on the price of the eméchBee
Dhillon, 269 F.3d at 870 (quotimf@ummins 93 F.3d at 369).

Here, Wright admits that he did not rely on or refer to any studies, sciditéfeture,
learned treatises, or engineering references in forming his opings@/\right Dep. 195:8-14;
205:1722; 207:112. Nor did he review any industry standards related to the window blinds
industry. Id. 208:917. Wright also acknowledged that his opinions regarding Defendant’s
looped cord window blinds have not been subjected to peer review or accepted within the
engineering or scientific communityld. 206:15-25. Perhaps more significantly, Wright failed
to conduct any of the specific analyses outlineDhillon. As Defendant points out, Wright has
failed to test whether the wd-operated window blinds coufldnctionproperlyon tall windows,
nor has he assessed whether wapeérated blinds could sufficiently work in different settings on
a variety ofwindow dhapes See id.138:16439:1; 156:214. In addition, Wright did not
conduct any tests to measure whether consumers would have a more difficop¢iraiag the
wandedblinds as opposed to the loop cord blindsl. 139:24140:6. Wright also failed to

consider how the consumer public would respond to Defendant only offering the wand window
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blinds,andwhat the consumers would be willing to pay for such window blinds149:15-24
206:844. In short Wright admits thahe has not conducted any studies relating to the wand
operated blinds’ “practical handas functionality . . . marketing . . . how people use them, how
they select them . .[and] humarfactor studies.” Id. 205:5-16. Finally, during the August 20
hearing, he stated that he had not ree@any information comparing the costs of corded blinds
with alternatives and had not condetany risk assessment analysis comparing the different
products.

In his opposition to the motion,ldntiff primarily relies on hisbelief thatDhillon is
inapplicable in this case. According to Plaintiff, Wright's testimony is distinghishfeom the
testimony offered irDhillon because Wright “is not proffering an alternative design but rather
opinion that a wanded vertical blind is safer than a corded vertical blind.” PIl. Weght &t 9.
Plaintiff adds that Wright need not consider such factors as marketability or canseference
because wanded blindigve been availabie the marketplace as an alternative since 1985.
Plaintiff's argumenimight have legs if Wrightvere to concludé¢hat Hunter Douglas should be
offering wandoperated blindsn addition tocorded Hinds. But Wright intends to testify that
Hunter Douglas should be offering waaderated blind#n place ofcorded blinds. That is the
very definition of an alternative design theory, and Wright did not perform the evaluttains
he himself concedes must be done in an alternative design case.

Q: Is there ever a situation in which a manufacturer could make
available two different options on one of its products, one of which
was safer in some situations, one of which was more useful to
more people and safer in other situations, where it would be
justifiable for . . . the manufacturer to offer both ... ?

A: | understand the question, and we would have to examine each

product and each situation for me to make a statement one side or
the other.

23



Q: You would have to look at how the product was used, who used it,
what type of configurations it could be used in, things like that,
correct?

A: | would agree with that, yes.

Q: You haven’t done that here, have you?

I've looked at—in a residential situain, the answer is that a wand
in my opinion is the way to go.

Q: | understand your opinion, but you've made no study in this case,
have you?

A: | have not done a study in that case.

Q: In this case.

A: Right, in that manner of your question, | have not done a study.

Wright Dep.171:14-172:18.

Based upon these factors, Plaintiff has failed to demonstrate that the megyodol
employed by Wright in arriving at his conclusions that the corded window blinds were
defectively designed and that Hunt@ouglas should only have sold whoperated window
blinds meetgshe reliability requirement of Rule 702 abéubert Accordingly, the Court bars
him from testifying as to these matters.

C. The Reliability of Wright's Accident Reconstruction Opinion

Ladly, Defendant argues Wright should be prevented from offering his opinion on how
Max’s death occurred because Wright's accident reconstruction analgs® unreliable under
Daubert Specifically, Defendant alleges that Wright's accident reconstrugsicdbased on
“unsupported speculation and conjectur&eeDef. Wright Br. at14. On this point the Court

disagrees.
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Defendant contends that there are no factual bases that support Wagtident
reconstruction, and that he has not sufficiently eliminated other possibleissefsae idat 15.
Plaintiff, however, correctly retorts that Wright relied on several pieceslabh while
reconstucting Max’s accident. For exampl&/right reviewedthe depositiontestimony ofa
number of witnesses in this case, including Jose and Radiila, the report of the incident
prepared bythe local police department, and a number of photographs taken immediately after
the time of the incidentWright Report at 3. He also conducted a personal inspection of the site
and interviewed the Padilladd. Additionally, duringthe Dauberthearing, Wright provided a
detailed account of his physical inspection of the room and its cordsntgell as thenyriad of
measurments that he took of the room. He also discussed lmwsed the data and his
extensive experience in accident reconstruction, a field in wbafendant does not dispute
Wright's qualifications to recreate what he concludes to have been the most plausible scenario
that led to Max’s death. Based upon the record, the Court finds that his accident uetonstr
methodology isufficiently reliable to be offered at triaAccordingly, the Court denies Hunter
Douglas’ motion to preclude Wright’s accident reconstruction testimony.

. Joseph Sala

Joseph Sala is a member of tHaman Factors Practice group at the consulting firm,
Exponent Failure Analysis Associates. Pl. Sala Br., Ex. 1 (“Sala Report’) &s a Senior
Managing Scientist at Exponerala studies “how the capabilities and limitation of people
interact with the products, equipment, and systems in their environment, and howethistion
affects safety.”ld. In this case, Defendant has asked Sala to analyze the design andfsafety
corded and wandperated window blinds from a human factors perspective. In the end, Sala

offers four opinions in this case: (1) Defendant's response to safety concerns over loope
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window blind cord in the mid990’s was reasonable in light of the imfation available at that
time; (2) it was reasonable for Defendant to continue offering window blinds withd ampds
as an option because, in certain environments, such blinds are more suitable thanntheir wa
operated counterparts; (3) additional and/or alternative warning labels on tket sminjidow
blinds would not have caused the blinds’ original purchasers to either not purchase the blinds in
the first placeor to use them differently; and (4) based on Mr. and Mrs. Padilla’s prior behavior
regardng child safety, there is no scientific reason to believe that additiondteonadive
warning labels would have altered their behavior and prevented the acdédlexttl4.

In his motion to bar Sala’s testimony, Plaintiff argues that Sata'stimony is
inadmissible undebaubertbecause his opinions will not assist the trier of featk sufficient
facts and datagndare not the product of reliable research metlavdbe scientificmethod As
discussed below, the Court bars Sala from testifying as to the first opinion; hpthev@ourt
finds that Sala’s qudications and methodologies with respdotthe remaining opinions are
sufficient to satisfy the requirements of Rule 702 Badbert.

A. Sala’s Opinion Regarding Defendant’s Hstorical Response

In its opposition to Plaintiff’'s motin, Defendant states that, “[i]f the Court grants Hunter
Douglas’s motion to exclude the testimony of Mr. Statler and Dr. Wright on Ihétunter
Douglas’s historical response to the risks of cord&tdow blinds was reasonable], then Dr.
Sala’s testimony will not be necessary on this subject.” Def. Sala Resp. atd@usB the Court
has barred Statler and Wright from testifying as to this issue, the Court deefirsttbpinion

offered by Sala awithdrawn by Defendant.

26



B. Sala’s Opinion Regarding Continued Sales of Corded Alternative

In his second opinion, Sala concludes that Defendant was reasonable in continuing to
offer consumers the option of looped caygerated window blinds even afté became aware
that such blinds pose a risk of strangulati®zeSala Report at 14. This is so, according to Sala,
because the “functionality [of window blinds] would be limited or eliminated for agrodf the
intended user population due to humfactors issues related to people’s capabilities and
limitations and the expected use environment for the product if the [wand] were theminbf c
mechanism available.1d. Plaintiff argues that Sala is not qualified to arrive at this opinion and
that to the extent that he is qualified, his opinion is not the product of reliable resedhcidsne
is based upon insufficient facts and data, and will not aid the jury. These emtguare
unpersuasive.

As for Sala’s qualifications, the scientific digline of “human factors” studies “the
limitations and capabilities of people as they use products, systems and equiprniest i
environments.” Def. Resp., Sala Aff. § 4. According to Sala, the field of humansfélets
fundamental underpinnings in the areas of psychology . . . [and] considers the interaction
between a person, a product, and a specific environment and how this interaction between a
person, a product, and a specific environment and how this interaction is influenaed by
human’s abilities, limitations, perceptions, knowledge, and pattern beha¥ids.” Human
factors differs from product engineering because “a design engineer mighatevaperatig

mechanisms by considering halae parts of the device are composed, interact avithanother,

6 A number of major universities have Human Factor departments and programs aneral g

description of the field can be found at their websitesSee, e.g.,University of lowa
(http://www.uidaho.edu/class/psychcomm/humanfagtors North Carolina State University
(http://psychology.chass.ncsu.edu/psg/ University  of  Buffalo  bttp://www.ise.buffalo.edu/
graduate/phdhf Such programs may apply for accreditation from the Human Factorsrgodobic
Society pttps://www.hfes.org//Web/Default.aspx).
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and allow for a product to function in a certain waid’ § 6. In contrast, a human factors expert
“investigates how a person’s perceptions, information processing, and phygiabilicies and
limitations affect the way users interact iwindow coverings.”ld.

Plaintiff does not claim that “human factors” is not a legitimate field of scientifiginpg
Nor does Plaintiff challenge Sala’s qualifications as an expert in theoéreaman factors.
Instead, Plaintiff argues that Sashould be not permitted to testify as to whether it was
reasonable for Hunter Douglas to sell corded window blinds along with-e@erdted window
blinds because Sala “lacks expertise in designing, marketing, or manufaeturdayv blinds.”
Pl. Sala Br.at 6. This argument may have some merit if Sala’s opinion were directed at the
engineering or design of the window blinds, but this is not the case. As S#diadealuring the
Dauberthearing, his opinion is that it was reasonable for Defendant to offer both choices to it
customersfrom the human factors perspectffe Accordingly, the Court finds that Sala is

qualified tooffer his second opinioat trial

! Sala received a bachelor’s degree indAsjogy from Rutgers University aralmastes degree

as well as a Ph.On Psychology and Brain Sciences from John’s Hopkins University. In addititsn, Sa
has published numerous articles in the field of psychology and cognitive ciences in a variety of
scientific journals and has consulted on a number of matters involving huctars fenethodologies.
Finally, Sala has served as a peer reviewer for scientificgtsuiim the areas of neurosciences and human
factors and is a member of the Society for Neurosciences, the Human Fact&rg@momics Society,
and the Association for Psychological ScienSeeP!|. Sala Br., Sala’€urriculum Vitae

8 Sala’s use of the word “reasonable” in this context is unfortunate beitdzsethe potential to
create jury confusion. As noted above, to prevail at trial, Plaintiff must dmwDefendant’'s product
created an unreasonalbiisk and that Defendant failed to exeecisrdinary care. During thBaubert
hearing, Defendant’s counsel acknowledged that Sala was offering hisnopased upon his human
factors analysis. Accordingly, to alleviate the risks of juspfasion, Sala should avoid using the term
“reasonable” o “unreasonable” when providing his second opinion at trial. Instead, hest#y that,
based upon his human factors analysis, Defendant’s decision to offer thd wandew blinds along
with the wandoperated blinds “made sense” or “was justified” ther such comparable terminology).

28



Next, Plaintiff contends that Sala’s opinion was not the prodicreliable research
methods’ Plaintiff's sole basisfor this argument is Sak consideration ofa strength test
analysisconducted in the United KingdomSeePI. Sala Br. at 11. This argument is not well
taken. As Sala testified during tlE®uberthearing and his deposition, in addition to the UK
study, Sala considered numerous other scientific articles that analyzedldtive mobility,
dexterity, and strength of populations of varying agewell as disabilitiego determine whether
such populations would be able to operate waperated window blinds. PI. Sala Br., Ex. 2
(“Sala Dep) 81:182:22; 83:518; 84:422; 85:820. In conjunction with this data, Sala also
evaluated the manner in which vertical blinds are typically used by inspédtinas at retail
stores, reviewing sales material related to vertical blinds on the intermetiscussing the
market for vertical blinds with a Hunter Douglas representatSeeid. 13:5-14:2 148:110;
149:5-19 152:10-24.

NeverthelessPlaintiff also argues that Sala’s second opinion is unreliable because it is
based upon insufficient data. According to Plaintiff, Sala’s admission thdidheot test the
precise amount of strength needed to operate different types of vertiwddwviblinds or
examine he specific blinds at issue dooms his analySisePl. Sala Br. at 7.

In response, Sala notes that Plaintiff's characterization is too simplistatideeceach
installation and use environment would lead to a unique combination of factorsothidtaffect
the amount and application of force required to operate the window coverings.” Sala8ff.
He continues, “[e]valuating the usability of this product for portions of the populatlies on
more than simply an understanding of whethemairthe user is capable of producing a requisite

force. Specifically, questions as to whether a product is usable by the ramgenoked user

9 Plaintiff, however, does not challenge the second opinion on the basisathdti®d to apply

scientific methods and principles in performing his analySieePl. Sala Br. at 1-15.
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population must consider how the operation might contribute to or be affected by fatigue, how i
might be alteed by or lead to compensatory actions and how it might lead to increased
difficulty.” Id. The Court finds Sala’s explanation persuasive. In any event, Pldiogghot
challenge the methodology used by Sala to form his second opinion, and whethgrean
considered all of the relevant factors goes to the weight to be affordedpgég’s opinion, not
its admissibility. See Daubert509 U.S. at 596;ees v. Carthage Coll714 F.3d 516, 526 (7th
Cir. 2013); Smith v. Ford Motor C9.215 F.3d 713, 719 (7th Cir. 20Q0@ooper v. Carl A.
Nelson & Co,.211 F.3d 1008, 1021 (7th Cir. 2000).

Plaintiff's final objection is that this opinion would not aid the jury in understanttiag
evidence in this case because “the conclusitimat older people or petgpwith disability may
have difficulty operating corded systemss within the common sense of the jury.” PI. Sala Br.
at 67. As noted above, an expert’s testimony must “assist the trier of fact in tardbng the
evidence or to determine a factual issuBitlskis 663 F.3d at 8934. Furthemorg “[e]xpert
testimony as to legal conclusions that will determine the outcontieecfase is inadmissible.”
Good Shepard Manor Found., Inc. v. City of Momer823 F.3d 557, 564 (7th Cir. 2003).
Elaborating on its argument, Plaintiff states that “[i]t does not take an experpleneto the
jury that as a person ages, his or heergjth and dexterity decreases because this is part of
common human experience.” Pl. Sala Br. at 7. But Sala does not merely seekytaddst
how the strength and dexterity of human beings vary with age and disability. Ratbh&y, Sa
opinion relies on his human factors expertise to explain how certain individuals and
environments may make looped cord window blinds preferable to other types of blinds.aAs Sal
writes in his report, “[jJust as a single style of window covering may notppeogriate ér all

users, the same is true for the mechanism used to control and adjust the blind. Fa, ithetanc
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Wand places additional demands on a user that may present difficulties fdic gpmmilations
or in specific environments that the nylon pull cord and beaded chain option does nat.” Sal
Reportat 9. While the jury may understand the human aging process generally, the Court
nonetheless believes that Sala’s analysis will aid the jury in understanding tpl pleoose to
purchase certain products, and why looped cord blinds may be suitable for srasfioments
and people.

C. Sala’s Opinion As to Roberts and Davis

In addition to the above two opinions, Sala also reviewed the depositions of Mindy
Roberts, the prior owner of the Padilla’'s home andinal purchaser of the window blinds, and
her mother, Brenda Davis, who assisted Roberts in purchasing the blinds. Fras tedl as
other factors, Sala concludes that “[t]here is no scientific reason to bétatvadditional or
alternative warimg or safety information would have altered their behavior with respect to the
selection, purchase, installation, and use of the [blinds].” Sala Report at 14.

Plaintiff objects to the admissibility of this opinion, claiming that Sala did not apply
scientific methods and principles reliably in reaching his concluseeePl. Sala Br. at 1-35.
In reality, Plaintiff's argument is simply that Sadahird opinion isnot consistent (at least, in
Plaintiff's eyes) with the testimony offered by Roberts and Davis in this &esehat as it may,
based upon Sala’s report and his deposition testimony, it is clear that Sala eonsicer
depositions of these women, as well as a number of other depositions taken ireth&ee8sla
Dep. 10:422. Furthernore, Sala considered a number of scientific articles in the field of
cognitive psychology that discuss humaghavior in response to product warnindd. 88:19-

89:21.

31



Again, Plaintiff does not challenge Sala methodology, but only his conclusions. Such
arguments are more appropriately made to the jury at trial, rather th&aubartmotion to the
Court. SeeCumming 93 F.3d at 368 (he [Dauber] focus must be solely on principles and
methodology, not on the colusions they generate”)

D. Sala’s Opinion as to The Padillas

In his fourth and final opinion, Sala states that the “[tlhere is no sciergdison to
believe that additional or alternative warningsafety information provided with the product
would have alterefMr. and Mrs. Padilla’spehavior and averted this incident.” Sala Report at
14. Sala believes this, because the “Padillas did not demonstrate safety tioforseaking
behaviors with resgrt to child safety in general and that related specifically to window
coverings, and displayed limited response to acknowledged and obvious safety coriderns.”

Plaintiff asks the Court to strike this opinion, arguing that Sala failed to applyici
methods and principles in this analysis. Pl. Sala Br. &t311 But again, Plaintiff does not
quarrel with Sala’s qualifications to offer this opinion. Nor does Plaintiff sbntes
methodology. Rather, Ptdiff's objection is basedn Sala’s purported failure to consider il
the evidencehat Plaintiff deems relevantSeePl. Sala Reply at 4 (noting that the “contention
that Dr. Sala’s conclusion is unreliable is not premised on the reliability. ddd&da’s academic
sources; it is premisazh the insufficient facts provided to Dr. Sala.”).

Here, lased upon aeview of the degsition testimony, Sala believes that the Padillas
haveshown a tendency to ignore safety drals of which they weraware As an example, Sala
points to the risk @ated by a television that was placed on a dres$dax's room. According
to Sala, Bhough Mr. Padilla recognized the risk ahdas always taking care of it8eed.

Padilla Dep. 87, there was no evidence on the record showing that Mr. or Mrs. Padilla had
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actually fixed the situation by either removing the TV or securing it to a \Balla atReport 13.
From this and other dat&ala concludeghat there is no reason to believe tlaternative or
additional warning labels on th#inds would haveltered the Padilla’s behavior or prevented
Max’s death See id. As Sala testified during thBaubert hearing, the scientific literature
indicates that such behavior is not uncommon among the general population.

Plaintiff contends that thianalysis is unreliable because: (1) Sat@orrectly assumes
that the televisionwas hanging ovelMax’s headwhen, in fact, it was in the cornd®) there is
no evidence fto the size of the televisi; and (3) it is unclear how long ltad been in Max’s
room. Pl.Sala Br. atl2. But, again, Plaintiff fails to demonstrate how these three factors
diminish the reliability of Sala’'s methodology. The fact is Sala did reviewd#position
testimony ofthe Padillas. For example, Sala notes that: Mr. Padilla did not read parenting
magazines regularlyeeld. Padilla Dep. 890, Mrs. Padilla failed to look up safety information
prior to becoming pregnardeeR. Padilla Dep. 71and neither Mr. nor MrdPadilla ever spoke
to their pediatrician about child safety issusse id.70-71. To the extent that Sala relied on
certain information from the depositions while not considering others, this goesgtat wkhis
testimony and not its admissibilitySee Loeffel Steel Prods., Inc. v. Delta Brands, JI872F.
Supp. 2d 1104, 1119-201.D. lll. 2005) (“As a general rule, questions relating to the bases and
sources of an expert's opinion affect only the weight to be assigned that opinionhathir t
admissibility”) (citation omitted)

Furthermore, the Court notes that, eveind televisiorhad been positioned in the corner
of the room, as opposed to directly above Mhis factalone does not render Sala’s conclusion
unreliable. Indeed, Mr. Padillhimself testified that he still viewed it as a safety concern and

was worried that it would fall on Max.SeeJ. Padilla Dep.33:16419; 85:710. Undeterred,
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Plaintiff also argues that even if the televissupports Sala’s opinion, the fact that Mr. fad
promptly removed all the window blinds from his house after Max’s accident “shows the
behavior of a concerned and responsible parent who very much cares about thef dafety
family.” PIl. Sala Br. at 13. But whether the Padilla removed the window blinds because they
were concerned it would cause more harm (as Plaintiff argues) or becausesthemourning
the horrendous loss of their son (as Defendant suggests) is an issue for the judetoltidoes
not cause this opinion to fail under Rule 702 Bradibert

As an additional mattethe Court notes that Plaintiff makes no mention of the other facts
and sources that Salaploys in forming his opinion as tine Padillas. For instance, in his
report, Sala referto several professional studies related to humans’ interaction with warning
labels. Sala Reporait 12-13. Among them, Sala cites to a number of scientific publications that
describe the factors that are relevanassessg the efficacy of warning labelsSala Report at
12, 17-18. These sources, which have been subject to peer review and are generally accepted in
the professional community, are the types of sources upon which experts indreofrehonly
rely. See alsdSala Aff. § 10 (citingscientific literature). For these rasons, the Court denies
Plaintiff's motion to exclude Sala’s opinion regarding the Padillas.
IV.  Rose Ray

Rose Ray is a Principal Scientist in the Statistics and Data Sciences department at
Exponent. Pl.’s Ray BrEx. A (“Ray Report”)at 2. Ray has aaghelor’s degree in Psychology
and a Ph.D. in Statistics from the University of California, Berkeley. Padnetr current
employment, which began in 1988, Ray taught statistics courses at Berkel#yweébdern

University, and the University of Califormiat San Franciscdd. at 1. Ray’s experience focuses
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on “data analysis and the application of statistical epidemiological metlmodsuginess
environments.”ld. at 32.

Here, Defendnt seeks to have Ray testify asthe relative risk of injury and death to
children associated with window blinds compared to other household products and appliances.
SeeDef. Ray Resp. at 1. Specifically, Ray will testify: (1) the risk of fatality asstiatith
window shades, venetian blingsd indoor shutters for children ages 0 to 3 is similar to the risk
of fatality associated with other common household products; (2) the risk of hosgita)iny
associated with window shades, venetian bliaesl indoor shutters for childreages 0 to 3 is
similar to the risk of fatality associated with other common household products3a the
overall rate of fatality to children ages 0 to 3 associatgkd window shades, venetian blinds
and indoor shutters has been decreasing in the period 1990-2007. Ray Report at 8.

Plaintiff moves to exclude all three opinions. As for the first and second opinion$, whic
compare the risks to chien from window blinds and other household products, Plaintiff
contends that Ray’s opinions are unreliable and will not assist the jury belbausmntparators
are not sufficiently similar. With respect to the third opinion, Plaintiff arguas ith*adds
absolutely nothing to assist he jury in understanding the issues in this case.” Bl. Bagl.

For the reasons below, the Court grants Plaintiff's motion as to the first and secots dit
not as to the third.

A. Ray’s Comparative Risk Analysis

First, Plaintiff argues that the Court should bar Ray’s first and second opumoies
Daubertbecause household itemsich as buckets, chairs and coins, are not sufficiently similar

to window blinds to provide a meaningful comparison in this case. The Court agrees.
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According toDefendant Ray is offered‘for the very limited purpose of comparitige
relative risk of a child being injured or killed in an accident involving a window bland, avith
the risk of such an accident involving other common household products to which children
routinely exposed.” DefRay Resp. at 2. Accordingly, Ray compares “the risk of hospitalized
injury or fatality to children ages 0 through 3 yege5ed by window shades, venetian blinds, or
indoor shutters, to that posed by generally available household products, includiisg doo
windows, tables, sofas, and bedSeeRay Report at-3. In selecting the items, she “tried to
choose household items that were going to be available in essentially everydhbssethat it
would be fair to assume that every child aged zero to 3 would have some exposure to that
household items.” PIl. Ray Br., Ex 2 (“Ray Dep.”) 1252117 “Other thanthat, that was pretty
much it.” Id. 126:4. After comparing the different products’ relative risks, Ray conclbdés t
the ‘risk of fatality or of nm-fatal hospitalized injury associated with ‘Window Shades, Venetian
Blinds or Indoor Shutters’ as compared to the other products is similar in tedithesperiods
considered.”Ray Reporat5.

To satisfyDauberts reliability requirementwhen perfornng a comparative analysis of
this type, arexpert must “select samples that are truly comparable. To put it another way, care
must be taken to be sure that the comparisomésbetween ‘apples and applesther than one
between ‘apples and oranged.beffel Steel Prods., Inc. v. Delta Brands, Jr&87 F.Supp. 2d
794, 812 (N.D. lll. 2005) (quotinonnelly v. R.I. Bd. of Governors for Higher Equ@29 F.
Supp. 583, 591 (D.R.l. 1996)). Moreover, the expert bears the burden of establishing that the
different products being compared are sufficiently similar to one anothee. Premium Plus

Partners, L.P. v. Davj$53 F. Supp. 2d 855, 867-68 (N.D. Ill. 2005).
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The Premium Plus Partnersaseis illustrative. Thergthe paintiff's expert sought to
compare “the price behavior of 30ear Treasury Bonds around the time period of the
cancellation with the price behavior of other treasury instruments around the titheirof
cancellation.” Id. at 863. The court concluded, however, that the expert had “failed to provide
an adequate explanation for his assertion that other instruments compared byhhas tec4
Year Treasury Note and-Year Treasury Note are sufficiently similar to the-88ar Treasury
instruments to offer aneaningful comparison.”ld. at 867#68. As such, the court granted the
defendant’s motion to strike the expert's comparative analySes also State Farm Fiand
Cas. Co. v. Electrolux Home Prod., In8lp. 3:08CV-436, 2013 WL 5770343 (N.D. Ind. Jun.

17, 2013) (finding comparative risk analysis did not comport \Wittubert because expert
compared two different types of data regarding dryer firesjere, Defendant has not
demonstrated how pails, doors, windows, and other household products arerglyfBonilar to
window blinds to offer a meaningful comparison.

In response, Defendant argues that Ray’'s comparative analysis opinions should be
admitted because “the jury in this case will be asked to decide whether there was an
unreasonable dangertime design of this particular product: vertical window blinds that utilize a
cord to open and close them.” Def. Ray Resp. at 3. However, this argument is unavailing for
several reasons.

First, Ray acknowledges that her study considered the entire CPSC productycateg
“Window Shades, Venetian Blinds or Indoor Shutters.” Ray Report at 3. Ray did ot @vi
analyze the safety statistics specifically with respect to corded vertical,bduncls as those at
issue. Without the ability to disaggregdte statistics for the “Window Shades, Venetian Blinds

or Indoor Shutters” category, the statistics have little to no relevance taskis c
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Furthermore, the lack of any analysis of the comparability of window icmsgron the
one hand, to other household products, such as buckets and pail, chairs, windows, sofas and
coins, on the other hand, is similafgtal. Consider, by way of exampl&ay’'s comparison of
the window covering product category witbater buckets and pails. Ray’s report ndtest
between 1994 and 1995, a little less than 0.5 child deaths per 100,00@ttsibrgable to
buckets and pails. Ray Report at 6. During that same period, there were aplyxh25 to
0.30 child deaths per 100,000 attributable to window coverihgisat 7. At first glance, this
comparison has some superficial appeal; however, one must remember that, in dke afont
Plaintiff’'s negligent design claim, the jury must consider “a balancing afitke inherent in the
product design witlthe utility or benefit derived from the product Jalonskj 955 N.E.2d at
1154 (emphasis added). Similarly, when considering Plaintiff's strict haldiesigndefect
claim, the jury may consider, among other things, “the manufactureitis/do eliminate the
unsafe character of the product without impairing its usefulness or making it toosexeptd
maintain its utility.” Id. Here, Defendant does not explain how a manufacturer of a bucket
would be able to eliminate its “unsafe character” without impaitgigsefulness or the attendant
costs of eliminating such risks. Nor is there any study as to whether childremliffavent
levels of access to water buckets and pails or the different ways in whiclechitigract with

buckets and pails as comparedwindow blinds'® Without such comparative information, the

2 \When asked whetherindow blinds had any similarities with household items, Ray testified:

Q: Of all the products that you chose here . . . do any of those produetarmav
similarities with a vertical blind with looped cords?

A: They're similar in the sense thédttey’re common household products. They're
similar in the sense that children can receive serious or fatal injuriesatsgoc
with these products.

Q: Any other similarities that you can think of?
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numbers presented by Ray are, at best, irrelevant and, at paiestfiallymisleading. Perhaps
it is not surprising then that Defendant has not cited to any court that has permiiled si
statistical testimony from an expert witnessa product liability case Accordingly, theCourt
bars Ray from offering hdirst and second opinions at trial.

B. Decreasing Fatality Rate

Lastly, Plaintiff moves to exclude Ray’s third opinion thia¢ fatality rates of young
children resulting from their interaction with window blinds ltesreasedver time. In its
brief, Plaintiff argues that Ray’s third opinion is inadmissible because ihatilaid the jury, but
will instead confuse it. SeePl. Ray Br. at 1112. Plaintiff does not challenge Ray
qualifications or her methodology, nor does Plaintiff contend that the informatioeléevant:*
Rather, the sole basis for Plaintiff's objection is that Ray has failed to exyginthe numbers
have declined. But Ray’s response is not surprising given that her expertiseatssticst not
product safety. In any event, Plaintiff’'s argument is insufficient to baisRlaiyd opinion under
Daubert and Plaintiff’'s motio is denied with respect to this opinion.

CONCLUSION

For the reasons set forth above, Defendant’s motion to exclude the testimongrofiVGt
Statler is granted; Defendant’s motion to exclude the testimony of Robert Fht\igrgranted in
part and denied in part; Plaintiff's mon to exclude the testimony of Joseph B. Sala is granted

in part and denied in part; and Plaintiff's motion to excluded the testimony of Rose N& Ray

A: No.

Ray Dep. 127:12-128:7.

1 Plaintiff's brief does include oneonclusory sentencthat Ray’s third opinion fails to meet the
standards of Rule 702 amhubert but the Court need not consider such undeveloped argunfeess.
Lachman vlll. State Bd. of Educ852 F.2d 290, 291 n.1 (7th Cir. 1988plding that a party that fails

“to offer any substantive argument or case law citation in support of theti@ssenives its argument).
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graned in part and denied in part.

IT IS SO ORDEREDDN this 6th day of February 2014.

Q/‘f?ﬁ%j@&

John Z. Lee
United States District Judge
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