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Before the Court is Plaintiff's supplemental motiorafiprove alternative service pursuant to Federal Rule of
Civil Procedure 4(e)(1), which was filed on July 2, 20E@r the reason stated below, the supplemental mption

is denied without prejudice and Plaffi nearly identical original motion to approve alternative service, filed

on March 4, 2010, is denied as moot. If Plaintiff wishes to renew its motion, it must do so in full comjpliance
with the requirements of due process, the Federasmwb@ivil Procedure, 735 ILCS 5/2-203.1, and the pertinent
lllinois case law, as set forth in detail below. This matter is set for further status on 9/3/10 at 9:15 a.m.

M| For further details see text below.] Docketing to mail notices

STATEMENT

l. Background

Plaintiff Raza Telecom, Inc. filed complaint [1] &darch 10, 2009, against Oblio Telecom Inc., Titan G\l,ﬂbal
Holdings, Inc., and Kurt Jansen, Individually. Dedants Oblio Telecom and Titan Global Holdings were
served on July 7, 2009, and an order of default [18] was entered againgirti&sptember 17, 2009. Tlhe
Court subsequently entered an order [23] extending the time for service on the remaining Defenc’iﬁlnt, Ku
Jansen, until March 17, 2010 (see Fed. R. Civ. P. 4(m)) and set the matter for further status on March 1
2010.

On March 4, 2010, Plaintiff filed a motion requesting a court order allowing service on the rerpaining
Defendant, Kurt Jansen, by alternative meanslith@gh the Court has a copy of the motion containifig a
stamp from the Clerk’s Office, it does not appear thatmotion was electronically filed, and thus it doeg|not
appear as a docket entry on the electronic case filingmy&&M/ECF).) In its motion, Plaintiff stated tljat
during the week of July 5, 2009, Plafhthade several attempts via process server to make service on Jansen.
Jansen’s receptionist informed the server that Janseowas town. The motion alsstates that Jansen i§ a
principal of Oblio Telecom and Titan Global Holdings. It further states that Jansen attended a sgttlemel
conference on May 19, 2009 in a separate case between Raza Telecom and Oblio Telecom that reme
pending in the Northern District of Texas, 3:08-CV-278-N.

On the basis of the foregoing, it seesage to assume that Jansen is aware of this litigation. Howev [ it is
clear that “the service requirement is not satisfiedetgebecause the defendant is aware that he hag|been
named in a lawsuit or has received a copy of the summons and the comglainied States v. Liga$49
F.3d 497, 500 (7th Cir.20083ee alsd&quity Residential Properties Mgmt. Corp. v. Nas@@4 Ill. App. 3d
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STATEMENT

has been attempted is not the equivalent of senfimmmons and would not relieve the plaintiff of
burden or vest the court with jurisdiction). It igually clear that the formalities of service under Fe
Rule of Civil Procedure 4 musie observed in all caseklnited States v. Liga$49 F.3d 497, 500 (7th C
2008) (“A district court may not exercise personalgdigtion over a defendant unless the defendant hag
properly served with process”).

. Analysis

26, 35 (1st Dist. 2006) (holding that a defendant’s adtm@ledge that an action is pending or that sefjice

its

Ieral
r.

been

Believing on the basis of the foregoing circumstances dansen is evading service and recognizing
Jansen still must be served before this lawsuit can proceed against himif Rlathits March 2010 motio

copy of the complaint and summonshim in care of an attorney who represents Oblio Telecom in a
currently pending matter — may be appropriate in certain circumstances. (See discussion below.)

guestion, C. John Schekf, Scheef & Stone, 2601 Network Baward, Suite 102, Frisco, TX 75034,
Oblio Telecom’s “previous counsel of record.” #ie March 11 hearing on the motion, the Court ad
Plaintiff that while Illinois law appears tdl@aw service by alternative means on the targetisent counse
clarity in the law and the absence of argument or caéatoris addressing that point in Plaintiff’s motion,
Court allowed Plaintiff two weeks within which smbmit a supplemental memorandum on the specific
discussed at the hearing. [See 24 — minute entry of 3/11/10.]

supplemental motion. That motion is virtually identitathe prior motion with notable exception — in

as Jansen’s “current” counsel of record. (Agaia,@ourt has a copy of the supplemental motion stamp
the Clerk’s Office, but nothing has been placed on the electronic docket.)

Examination of the docket sheet in the Texas action indicates that while Scheef was at one time d

August 19, 2009. In a minute order dated SeptembetQD® [100], the Texas coysbstponed ruling on t
motion to withdraw, but ordered Oblio Telecom to iretaew counsel within 30 days. Before that 30-

granted on October 8, 2009. On that date, the Texas litigation was closed and there are no furt
entries.

It is well settled that this Court may take judicradtice of the proceedings in another court. Seeg,

in Plaintiff's original motion to allow service by altetive means, Plaintiff represented that the attorntﬂy in

(again, see below), the law is less clear in regard to servicefamar attorney. In view of the lack ¢f

record for Oblio Telecom in the Xas litigation, heand his co-counsel filed a motion to withdraw [99El

that

for permission to serve Jansen by alternative means. The means that whiéftRlaiproposed — mailing|ja

ther
Howev

as

sed

the
hoint

Plaintiff's counsel did not file anything by the Mar2b due date. Finally, on July 2, Plaintiff submittgd a

he

new motion, Attorney Scheef is referred to not aidObelecom’s “previous” counsel of record, but instg¢ad

bd by

punsel

Ié)n

lay

period lapsed, Raza Telecom and Oblio Telecom filed a joint motion to dismiss [102], which time cour

er docl

Guaranty Bank v. Chubb Corps38 F.3d 587, 591 (7th Cir. 2008) (“auwt is of course entitled to ta

judicial notice of district court’s docket sheethnd based on the Court’s examination of the Texas d
sheet, it is evident that Plaintiff's initial represdita that Scheef was Oblio Telecom’s “previous” cou
was accurate and that the subsequent assertion theéfSe “current” counsel ofecord is inaccurate
unless Scheef represents Oblio in another mattbich Plaintiff has not even suggested, much
established.

judicial notice of judicial proceedings”ynited States v. Doyld 21 F.3d 1078, 1088 (7th Cir. 1997) (ta?ing

(€

cket
sel

less

Fund v. Printer's Row, LCC2008 WL 5142187, at *3 (N.D. Ill. Dec. 5, 2008)), at least two of the

As the Court previously has explained ($tmtel Employees & Restaurant Employees Int’l Union Wefufare

mall
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attorney whacurrently represents that party in another mattenstitutes a “comparable method of service”
that comports with due process where, as hérere is good reason to believe that the defendgnt is
consciously and actively trying to evade service. I18ee Marriage of Schmift321 Ill. App. 3d 360, 37[
(2d Dist. 2001); see alsdchmitt v. Schmit002 WL 109359, at *1 (N.D. llDan.28, 2002) (noting that tpe

trial court approved service of process on respondent’s employee and former lawyers and that “the|lappellz
court held that the method of service of procespleyed in this case was constitutionally permissiblg”);
Davis v. Davis Order [Docket No. 12], No. 08-cv-2542 (N.DI. Sept. 11, 2008) (approving alternat|ve
service including mailing copies of summons and complaint to defendant’'s home address, posting [copies
summons and complaint in entrance lobby to buildingviich Defendant lived, and delivery of copieg| of
summons and complaint to counsel for defendant in another edseMinute Order and Transcript pf
Proceedings [Docket Nos. 39, 41] (N.D. Ill. July2809) (rejecting argument that default judgment was |yvoid
and finding that plaintiff complied with federal an@tst service requirements, but granting motion to vgcate
default judgment on grounds of “excusable neglect and good cause for default”). If Scheef still werdl Oblio’
counsel, an additional complicating factor is thateégéls client was Oblio Telecom, not Jansen personglly.
However, in light of the legal proposition that “an attoreeguthority to act for alient terminates when the
matter for which he has been retained ends,” the lllinois courts have suggested that service gn form
attorneys (like Scheef, in this instance) may not peraissible means of service under lllinois law. Bee

re Marriage of Schmitt321 Ill. App. 3d at 370. Based on that regdof the pertinent Illinois case law, the
Court must deny Plaintiff's motions to approve altéirreservice and need not address whether the fagt that
Jansen purportedly is a principal of Oblio Telecom would render alternate service on Oblio’s| lawyer
effectively alternate service on Jansen himself.

handful of published lllinois decisions applying@ciion 2-203.1 suggest that serving a party throung an

The Court also notes, parenthetically, another probleRIl&ntiff — namely, that identifying a potential thjrd
party to assist in effectuating service is not they sajuirement for taking advantage of the opportunity to
serve an adversary by alternative means. A request to make service by an alternative method is ggvernec
Federal Rule of Civil Procedure (4)(1), which authes service of a summons and complaint “following
state law for serving a summons in an action broughourts of general jurisdiction in the state where|the
district court is located or where service is made.” Seaim v. Moltan Co.73 F.3d 711, 719 (7th Cjf.
1996) (explaining that in the absence of rules for service of process set forth in the statute giving rfse to tt
cause of action, “service of procesg@erned by the law of the state in which the district court is locatgd”).
Under lllinois law, if service is “impractical” undehe methods set forth in Section 2-203(a), a plaiptiff
“may move, without notice, that the Court enter an order directing a comparable method of servige.” 73
ILCS 5/2-203.1. The General Assemlilgs directed that a motion to approve service under Sectiofp 5/2-
203.1 “shall be accompanied with an affidavit stating the nature and extent of the investigation |nade t
determine the whereabouts of the defendant andetions why service is impractical * * *, including a
specific statement showing that a diligent inquiry ashéolocation of the individual defendant was madejjand
reasonable efforts to make service have been unsuccessfid.'Schmitt 321 Ill.App.3d 360, 367 (2d Di

2001). If the moving party has satisfactorily made the required showing of “diligent inquiry” by affidavit,
“[tlhe court may order service to be made in any manner consistent with due prétess367-68. Herg,
Plaintiff has not submitted the required affidavit.

[1l. Conclusion

For the reason stated above, Plaintiff's supplemental motion to approve alternative service pufisuant
Federal Rule of Civil Procedure 4(e)(1), whichswi#led on July 2, 2010, is deed without prejudice.
Plaintiff's original motion to approvalternative service pursuant to Federal Rule of Civil Procedure 4(e)(1),
which was filed on March 4, 2010, is denied as moot.eXsained above, if Plaintiff wishes to renew|its
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lllinois case law.

motion, it must do so in full compliae with the requirements of due process, the Federal Rules of Civil
Procedure (including Rule 4(m)}35 ILCS 5/2-203.1 (including the affidavit requirement), and the perfjnent
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