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For the reasons set out below, Defendant’s MotioiRExonsideration [98] and Plaintiff's Motion to Strike
[111] are both denied. However, defendant’s altareanotion for a protective order [104] is granted as
follows: Production of the documents labeled PR B8, PR 9-10, and PR 11 to plaintiff's counsel is
stayed until the decision of the District Judedefendant’s objection to the May 13, 2010 opinion.

M| For further details see text below.] *233565 EZZZ%E’;’;;‘:;E‘; usézfe'

STATEMENT

In an earlier order, defendant Florists’ Trans@delivery, Inc. (“FTD”) was ordered to producelfto

plaintiff Nadia Musa-Muaremi four documents thatlFflad previously withheld on the grounds of attorrey-

=

client privilege and work product protection. (Menp.@nd Order, May 13, 2010.) KD95.] As described i
the May 13,2010 Opinion, the documents are memorangarping to be written by HI’s staff about meetings
with Musa-Muaremi and others in May 2007 during FTD’s investigation of Musa-Muaremi’s complgints of
harassment.ld. at 3-5.) They reflect editing ByTD’s counsel —in one case, to the extent of replacing the gntire
text with new text — and it is that editing which FTD sought to protect.
In the May 13, 2010 Opinion, this court concluded that the documents are not attorney-client pfjvilegec
or work product protected, and that, in any event, WBived any protection for the documents by asserting the
Faragher/Ellerth affirmative defense based on FTD’s investigation of Musa-Muaremi’s complaints.| That

investigation included the final versions of the disputed documents, which were put in Musa-Mygaremi’s

personnel file and have been produced to her in discovery.

09C1824 Musa-Muaremi vs. Florists’ Transworld Delivery Inc. (FTD) Page 1 of 5

Dockets.Justia.com


http://dockets.justia.com/docket/illinois/ilndce/1:2009cv01824/229826/
http://docs.justia.com/cases/federal/district-courts/illinois/ilndce/1:2009cv01824/229826/122/
http://dockets.justia.com/

STATEMENT

FTD now moves for reconsideratiofithat opinion, presenting newidence to support its argument tat

the documents were prepared in anticipation of litogedind therefore are workqatuct protected. Specifically,

FTD submits a letter written to FTD by Musa-Muaremi’s itéy of record in this case and faxed to FTD’g|in-
house counsel Jon Burney and Human RelatDmector Amy Majka on May 25, 2007. (Def.’s Mgt.
Reconsideration, Ex. 1.) Inthe letter, Musa-Muareattgrney informs FTD that he is now representing Mlisa-
Muaremi in connection with “any related claimssing out of her eployment . . . .” [d. at 1.) The attorngy
states that the letter is a formal notice for pnesmtgwn of documents relevand “claims set forth irj
Complainant’s Complaint .. . . .1d. at 1-2.) FTD argues that the letteaislear signal to FTD as early as May
25, 2007 that it should anticipate litigation and, thus, theutésl documents, which were created after that glate,
satisfy the requirement of Fed. R. Civ. P. 26(b)(3) tnatected work product be prepared “in anticipatiof of
litigation or for trial by or for another party or its representative.” (Def.’s Mot. Reconsideration at 3-4.)
FTD also argues that the letter proves that Musa-Muaremi’s counsel made two misrepresentatipns to t
court in the briefing and argument that led to the Way2010 Opinion. First, FTD states, the letter disprfpves
Musa-Muaremi’s argument that FTD could not have grdted litigation prior to the filing of Musa-Muaremy|fs
Charge of Discrimination in October 2007.d.(at 2.) Second, the fact that the letter was faxed by Musa-
Muaremi’s current attorney to “Jon Burney, Esq.” cannoébenciled with that attornéy/statement to the coypt
during the argument on Musa-Muaremi’s motion to compel that he had never heard or seen the name “J
Burney” prior to FTD'’s brief filed on February 17, 2010d. @t 3.)
Musa-Muaremi objects to FTD’s use of her attoradyay 25, 2007 letter, and has moved to strikd it.
(Pl.’s Mot. Strike.) She argues that the letter matsproduced by FTD in discovery and therefore, under [Rule
37(c)(1), FTD should not be able to use id. &t 1 13, 18, 20.) FTD objects to that motion. (Def.’s Resp][Pl.’s
Mot. Strike.) [Dkt 120.]

Plaintiff's motion to strike iddenied. Even if the letter was covered by Musa-Muaremi’'s docyment

requests, FTD’s failure to produce it in discovery wasntess, and, therefore, the sanction set out in by [Rule
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STATEMENT

37(c)(1) does not apply. Musa-Muaremi is not unfairbjydiced by the use of a lattdat her attorney wrotge
to FTD on her behalf. The fact that at the time he wrote the letter the attorney was with a different law fjrm fron
his current firm is irrelevant.
Musa-Muaremi acknowledges that her attorney “pog&ge” in saying he had never heard of Jon Burijey.
(Pl’s Resp. at 3.) [Dkt 110.] Her attorney says thadidenot recall the name tite time of the hearing on the
earlier motion. Id. at 3.) He had left the firm at whi¢hat letter was written, and Musa-Muaremi did |[hot
transfer her case to his newnfiuntil some time later.ld. at 3-4.) The court wikxtend the benefit of the doupt
and conclude that counsel’s statement was, indeed, an error but it was not an intentional misrepreseptation
The question, then, is: Considering the May 25, 2007 latt@dditional evidence, does that changg the
conclusion that the disputed documents are not work product protected?
Rule 26(b)(3)(A) protects documents and other tangible things prepared in anticipation of litigation or
for trial. That has both a temporal and causation elenid@inus, two factors must be present for the wgrk-
product protection to apply: there mbgt a threat of litigation and themaust be a motivational componeny. ”
Edna Selan Epsteiithe Attorney-Client Privilege and the Work-Product Doctrine vol. 2, 825 (5th ed., ABA
2007). The letter from Musa-Muaremi’s attorney changes the facts in the record regarding the temporal|eleme
As early as May 25, 2007, FTD had reason to anticthatdMusa-Muaremi would commence litigation agajnst
FTD.
But there is also the causation element to consider.
“[W]ork product” is defined as those materials produoezhuse of theanticipation of litigation.
Thus, there is a “causation” element insofgprasluction of the material must be caused by the
anticipation of litigation. If materials are produced in the ordinary and regular course of a
discovery opponent’s business, and not to prefpatiigation, they are outside the scope of the
work product doctrine. Accordingly, even if litigation is imminent, there is no work product

immunity for documents prepared in the ordinaoyrse of business raththan for litigation
purposes.

Allendale Mut. Ins. Co. v. Bull Data Sys., Inc., 145 F.R.D. 84, 87 (N.D. 1l1992) (citations omitted, emphais

in original). The disputed documents reflect editsianoranda that were purportedly prepared to sumnjarize
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STATEMENT

be part of FTD’s affirmative defense that it took aeble care to prevent and correct any allegedly harg
behavior. FTD, which has the burdeinproving its work product assertiobdgan v. Commercial Union Ins.
Co., 96 F.3d 971, 976 (7th Cir. 1996)), has not demonstrated that its creation of the documeaiised &y
the anticipation of litigation rather than as part of its internal investigation of a claim of harassment.

Additionally, there is a real tension between FTjpjsition that the memoranda in Musa-Muaremi’s

argument that the changes in those memoranda were made for the purpose of litigation.

documents were ordered to be produced: FTD’s assertion Bathgher/Ellerth affirmative defense waivg

disputed documents reflect editing of documents thahgim final version, have been produced by FTD ag

of its defense, any privilege or peation for those documents is waivefianything, the argument that fairng

requires that the disputed documents be produced is strengthened by the fact that the final versi

reflect editing done after FTD was aware that she had retained an attorney regarding the matter.

documents is denied.

FTD alternatively requests that, if its motion f@consideration is denied, the documents be

employee information.” (Def.’s Mot. Reconsideratiob#.) The protective order previously entered, howd

the results of FTD’s investigation of Musa-Muaremi’sggaints, and the final versions of those documents fvere

put in her personnel file. The final versions of theushoents have been produced by FTD in discovery ang will

5Sing

file

summarize a proper and reasonable ingason designed to prevent or correct harassing behavior and its qurrent

That leads to the final point. FTD has not addm@as@ny way the alternative reason why the dispjited

S

any attorney-client privilege or work product protectibat might exist for dispet documents. Because fhe

part
SS

NS of

documents in Musa-Muaremi’s personal file describin@BTnternal investigation of her harassment complaint

Accordingly, FTD’s motion for reconsideration tfie order requiring production of the disputed

held

“Confidential” pursuant to the Agredttotective Order, on the ground that the documents contain “confidential

ver,

is limited to documents containing or relating to F§BPmployees’ confidential personal information regargling

employees’ salary and/or gross compensation and bsnu@Agreed Protective Order § 2.) [Dkt 62.] 1

he
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STATEMENT

reflect editing suggestions and word-smithing by FS&dunsel on memoranda purportedly drafted by F]

internal staff. Rule 26(b)(3)(B) requires the court to protect against disclosure of “the mental impt

Thein camera review did not disclose anything in the disputed documents that fits that description.

(Def.’s Suppl. Mot. Protective Ordd 12.) [Dkt.104.] The Standards for Professional Conduct Withi

Seventh Federal Judicial Circuit direct that diggry may not be used for an improper purp&se.Sandards

for Professional Conduct Within the Seventh Federal Judicial Circuit, Lawyers’ Duties to Other Counsel

discovery or discovery scheduling as a means of harassment”).
Although this court has rejected FTD’s argument thatdisputed documents are entitled to proteg
FTD has brought an objection to thlay 13, 2010 Opinion to the Distridudge. [Dkt 100.] The production

the documents is hereby stayed until the disposition of that objection.

privileged and protected attorney client confidencesiorl product. That argumeignores the finding of thig

available athttp://www.ca7.uscourts.gov/Rules/rules.htm#standdstiating “We will not use any form @f

disputed documents do not contain or reflect anyméion about employees’ salary, compensation or bonjses.

FTD also argues that the documents should be subject to a protective order because thgy cont:

May 13, 2010 Opinion that there are no client confidermesaled in the documents. Those documents mgerely

[D’s

BSSION:S

conclusions, opinions, or legal theories of a party’s attorney or other representative concerning the lifigation

FTD suggests a concern that Musa-Muaremi or her counsel will make the documents a matter ¢f “publ

record,” implying that the documents might be maddip@berhaps on the internet) for some improper purppse.

N the

0,

on,

Df
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