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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

CATHERINE L. COEN,
Plaintiff, 09 C 2049

V. Judge Ronald A. Guzman

)
)
)
)
)
)
)

SALLY D. COFFELT, THE OFFICE

OF CLERK OF THE CIRCUIT )
COURT OF LAKE COUNTY )
and THE COUNTY OF LAKE, )
)
Defendants. )

MEMORANDUM OPINION AND ORDER

Plaintiff Catherine Coen bught suit under 42 U.S.C. § 1983 against the Clerk of the
Circuit Court of Lake County, Sallgoffelt, after plaintiff wagerminated. She alleges that
Coffelt retaliated against hér supporting Coffelt’s politial opponent in the November 2008
election and the formation oflabor union. Before the Courtdefendant’s motion for summary

judgment. For the reasons set forth below, the Ggrants in part and dées in part the motion.

Facts
1. Plaintiffs Employment with the Lake County Circuit Clerk
Defendant Sally Coffelt has been the eldc@derk of the CircuiCourt of Lake County,
lllinois (“Clerk’s office”) from 1980to the present. (Def.’s LR 56.1(a)(3) Stmt. T 4.) Plaintiff
Catherine Coen was an employee of thelesffice from April 25, 1990 to November 7,
2008. (d. ¥ 3.) Coen began as a clerk and was ultimately promoted to principal clerk in July

1994. (d. 1Y 11-12.) As a principal clerk, her responsibilities included working at the customer
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counter taking in money, filing pleadingad new cases, handling the mail, answering
telephones and training otheedts (on a limited basis)Id{ 11 11, 13.) Plairffialso acted as a
temporary supervisor for two yeabut did not have the title stipervisor or any supervisory
authority. (d.)

During the course of her employment, pldinteceived annual employment reviews that
were completed by her supervisor aadiewed and signed by Coffeltld( 1Y 14-15, 18, 20,

23.) Coen’s employment review for 2006 contditige following comments: “Improve attitude
when asked to help with other departmetitéflo not display negative attitude.” Id; 1 14-15.)
Also on the 2006 review, Coen received a “2” oua possible “5” in th category “Assist at
various times with the general counter. Waitgahlic as well as answers phones. Internal and
external communications.” A "2neans “needs improvement.1d({ 17.) This category has

the least weight in haverall employment review. (PLIR 56.1(b)(3)(C) Stmt. {4.) In all

other categories on her employment rev@antiff received a “4” out of “5.” Id.)

Coen’s 2007 employment review had thikdwing comments: “make sure you only
worry about your job and not lmencerned about others” and “@dp opinions to yourself.”
(Def.’s LR 56.1(a)(3) Stmt. 11 16, 19.) Coeemployment revievior 2008, which was signed
by Coffelt on October 15, 2008, stated: “You [Cokaye had a tendency not to work as a team
player and make comments tihave a negative impact within the office” and “[n]eed]] to
improve verbal skills in and attempt to havenore positive attitude or keep comments to
yourself.” (d.  21.) Also on the 2008 review, Coen received a “1” out of “5” in the category
“Willing to assist. Internal and external communicationdd. { 22.) A score of “1” means
“unsatisfactory.” [d.) However, plaintiff’'s 2008 employmé review indicated that she was
“meet[ing] expectations.” (Pl.’ER 56.1(b)(3)(C) Stmt. { 2.) Fimer, during the course of her
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twenty years of employmentith the Clerk’s office, plainff never received an employment
review that was “unsatisfactory” and svalways either “meet[ing]” or “exceed[ing]’
expectations. I4.)

2. The Formation of a Union

In the spring of 2008, Coffeltas aware that Coen andhet employees supported the
formation of a labor union ithin the Clerk’s office. Id. § 15.) On October 8, 2008, plaintiff
spoke in favor of the union at a public meetingl. { 14.) All of the individuals who supported
the formation of the union are still employed witle Clerk’s office, with the exception of Pat
Schueneman, who has since retiredef(B LR 56.1(a)(3) Stmt. § 53.)

3. The 2008 Election

The Clerk’s office may choose to adopt some or all of the policies set forth in the Lake
County Employee Policies and ProceskiManual (“Employee Manual”)Id| § 7.) Although
there was a policy in the Employee Manual reshacpolitical activities at work, there was no
written policy at Coffelt’s office, and no indicatidhat she adopted tipelicy in the Employee
Manual. (d. Y 9; Def.’s Ex. B, Coffelt Dep. 118:B19:5, Mar. 23, 2010.) Instead, every four
years before the primary election, Coffelt verb#dlgl her employees that politicking was not to
be done in the office. (Def.’s LR 56.1(a)(3)1$t ] 8.) However, Coen states, and Coffelt
denies, that Coffelt herselhgaged in politicking in theffice by distributing nominating
petition signature srets to Coen and a co-workgPl.’s LR 56.1(b)(RC) Stmt. § 37.) Itis
undisputed that Coen and a co-worker sij@effelt's nominating petition at work.d()

In the spring of 2008, Coffelt became aw#énat Coen supported Coffelt's opponent,
Cynthia Haran. (Def.’s LR 56.1(a)(3) Strfiff 37-39.) On October 15, 2008 and every day
thereafter, defendant drove bypitiff’'s house and saw a camgaisign for Cynthia Haran in
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plaintiff's yard. (Pl.’s LR 56.1(b)(3)(C) Stmt.  17.) Coffelt was also aware that several other
employees of the Clerk’s office supported Harrathe 2008 election, aluding Margie Kobus,
Jane Lukasic, Eileen Farrell and Richard Worth. (Def.’s LR 56.1(8)(8). 11 38-39.) All of
these employees, except Coen, are still employed by the Clerk’s offic4. 40.) Defendant
Coffelt admits that she felt disappointmentigprobably some anger and disbelief that her
employees were supporting her political opponent. (Pl.’s LR 56.1(b)(3)(C) Stmt. { 18.)

Coffelt testified that, before plaintiff wasrminated, employees of the Clerk’s office
informed her that plaintiff was always sayingyagve things about her(Def.’s LR 56.1(a)(3)
Stmt. 1 28.) Jody Fields Lobrillo, an employee that worlesat plaintiff and who supported
Coffelt’s reelection, told Coffelihat plaintiff talked about Gtelt in a negative way and that
plaintiff was upsetting the office.ld. 1 26;seeCoffelt's Dep. 112 (stating that Lobrillo provided
volunteer work for Coffelt's campaign).) She atetdl Coffelt that plaintiff made political
statements against Coffelt to customers of tleek® office. (Def.’s LR56.1(a)(3) Stmt.  46.)
For instance, plaintiff Coen sai@o, Cindy” to two private attomys while at the counter of the
Clerk’s office, indicating hesupport for Cynthia Haranld. 1 47.) Coffelt testified that two or
three attorneys whose names she could not reetolol her that plaitiff had made comments
to them at the Clerk’s office regang her support for Cynthia Haranld( 48.) Plaintiff
admits to having been more outspoken than otihdiee office in her support for Cynthia Haran
and the formation of the unionld( Y 49.) Coffelt never documenter caused anyone else to
document any of plaintiff's negative statements about Coffelt. (Pl.’s LR 56.1(b)(3)(C) Stmt. |
34.)

Additionally, during the summieof 2008, a Federal Express (“FedEx”) employee told
Kari McHugh, who is Coffelt’'s niece and an emmeyof the Clerk’s officethat plaintiff said,
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“Honorable, my ass” when shegaplaintiff a package for th@lerk’s office. (Def.’s LR
56.1(a)(3) Stmt. 1 67.) McHugh told defendabbut the comment before she terminated
plaintiff. (Id.) Defendant did not take any action or paything in plaintiff's personnel file
regarding this incident. (PIl.1sR 56.1(b)(3)(C) Stmt. § 31.) @vall, defendant testified that
plaintiff's attitude deteriorated to the point tisde would not look defendant in the eye, would
not talk to defendant and, generally, defendlotight that plaintiff'oehavior made other
employees in the office uncomfortable. (DeLR 56.1(a)(3) Stmt. 1 26-27.) Coffelt admits,
however, that she did not know that plaintiff madieers in the officeencomfortable until after
plaintiff was terminated. (De§ Ex. B, Coffelt Dep. 135.)

The only other employee that defendant kned éragaged in politicatonversations with
customers of the Clerk’s office was Margie KebyDef.’'s LR 56.1(a)(3) 1 41.) Defendant was
aware of one instance in which Kobus, while wogkat the customer counter, told a former
Lake County Public Guardian thstte was supporting Cynthia Harard. §l 42.) The Chief
Circuit Court Judge for Lake County, Judge Basyra personal friend of Kobus’, urged Coffelt
not to terminate Kobus because, accordinGaffelt, “[Judge Booras] knew Margie was
working against me and he knew | was upset Whfor it.” (Pl.’s LR56.1(a)(3) Stmt. { 20;
Def.’s Ex. B, Coffelt Dep. 96:5-7.) After¢helection in November 2008, defendant placed
Kobus on a verbal probationary period for the siggéance of politicking at work in violation
of the Lake County policy restricting politicaltadties at work. (Def.’s LR 56.1(a)(3) Stmt.
43.) Additionally, defendant asked Kobus &or apology for campaigning on Haran’s behalf.

(Pl.’s LR 56.1(b)(3)(C) Stt. ] 23; Def.’s Ex. B, Coffelt Dep. 98-99.)



4. The FedEXx Incident

Part of Coen’s responsibilities was handlthe mail, includindredEx packages, which
were placed on a public counter the FedEx person to pick ugDef.’s LR 56.1(a)(3) Stmt.
30.) In April 2008, Timothy E. Deadrick, who @offelt's brother, campaign treasurer, and an
employee of the Clerk’s office, put a packagpntaining a $300,000.00 check on the counter for
overnight FedEx delivery to an attorney in Chicadd. { 29; Coffelt Dep. 111-12 (stating that
Deadrick had been treasurer of Coffelt's campéagriive years); Def.’s Ex. O, Freidrich Decl.
1 8 May 17, 2010.) A day or two latehe attorney to whom tleheck had been sent called to
inquire about the check, at which time it wascdivered that the paclkadad not been picked
up. (Def.’s LR 56.1(a)(3) Stmt. 1 6.) The packaguld not be located, and a new check had to
be prepared and sewotthe attorney. Id. § 33.) Plaintiff ultimatelffound the original package
containing the check, but not until after tleplacement had already been sefd.  34.)
Deadrick told defendarabout the incident.Iq.  35.) Because dtiie circumstances
surrounding the disappearance aralniiff's disliking of Deadrick, Coffelt suspected that
plaintiff had “manipulated” the disappearance of the original package, but Coffelt did not
conduct an investigation, disssthis suspicion with plairfitior note it on her performance
evaluations. I¢l.  35; Pl.’'s LR 56.1(b)(3)(C) Stmt. § 30.)

5. Coen’s Termination

Generally, defendant takes the following steefore terminating an employee: (1) she
talks with the employee to try and improve theaion; (2) she gives the employee a warning;
and then (3) she puts the emyate on a three-month probatioteafissuing a write-up, which
she gives to the employee and her superviddr.f(35.) In certain severe cases, the
probationary period may be extendedhwr employee may be suspendéd.) (
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On November 4, 2008, Coffelt was re-elected. { 19.) On November 7, 2008, Coen
was called into Coffelt’s office. (Def.’s LB6.1(a)(3) Stmt. { 58.) In the meeting, Coffelt
handed Coen a termination letter, which begah thie sentence, “The past few weeks have
been difficult ones for many here in the officefiich defendant admits refers to the election
season. I(l. 1 60.) The letter also states, “Your actians attitude have resulted in my losing
faith that | can rely on you to objectively pamin your duties.” (Pl.’s LR 56.1(b)(3)(C) Stmt.
36; Pl.’s Ex. 6.) After Coen was terminated, McHugh, Coffelt's niece, completed a Lake County
Termination Form at Coffelt’s direction. (Def.LR 56.1(a)(3) Stmt. § 63.) The reason listed for
Coen’s termination was “attitude.’ld() Coffelt testified that she terminated Coen because of

Coen’s negative attitude and Coffelt mmger trusted Coen to do her joldd. ] 55.)

Discussion

Summary judgment is appropriateéhere is no genuine isswf material fact and the
moving party is entitled to judgment as a mattdawof. Fed. R. Civ. P. 56(a). The movant bears
the burden of showing the absence of a genuine issue of materiaCéotex Corp. v. Catrett
477 U.S. 317, 322-23 (1986). If the movant mebis burden, the non-movant cannot rest on
conclusory pleadings but “must present suéfitievidence to show the existence of each
element of its case on which it will bear the burden at trisldtsushita Elec. Indus. Co. v.
Zenith Radio Corp.475 U.S. 574, 585-86 (1986). Tacseed on a summary judgment motion,
the evidence must be suchdt [no] reasonable jury could return a verdict for the nonmoving
party.” Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986). In considering the motion,

the court must view all evidence in tight most favorable to the non-movand. at 255.



Section 1983 makes it unlawful for any personder color of any statute, ordinance,
regulation, custom, or usage, of any State .o] sfibject[ ], or cause[ ] to be subjected, any
citizen of the United States . . . to the deprivatf any rights, privileges, or immunities secured
by the Constitution and laws.” 42 U.S.C. § 1988Bhe First Amendmerprotects a public
employee’s right to speak as a citizen adsirgsmatters of publiconcern under certain
circumstances.’Sigsworth v. City of Aurorad87 F.3d 506, 508 (7th Cir. 2007).

Plaintiff argues that Coffelt slated her First Amendment rights when Coffelt terminated
her because of her support for Coffelt’s politiopponent, Cynthia Haran, and because of her
union formation activities. To establisipama faciecase of political retetion in violation of
the First Amendment, plaintiff must demdénage two things: (1) that her conduct was
constitutionally protected and (2) that thetected conduct was a substantial or motivating
factor in defendant’s decision to terminate hdelms v. Modisettl53 F.3d 815, 818 (7th Cir.
1998);see Mt. Healthy City Sch. §i Bd. of Educ. v. Doyld29 U.S. 274, 287 (1977). The
Seventh Circuit has repeatedly held that khisden is not insignifiant: “A disgruntled
employee fired for legitimate reasons would noaibke to satisfy his burden merely by showing
that he carried the political @hof the opposition party ordhhe favored the defendant’s
opponent in the election.Nekolny v. Painter653 F.2d 1164, 1168 (7th Cir. 1981). If the
plaintiff can establish prima faciecase, the burden shifts taetbefendant to show that she
would have taken the same action in the absence of political considerdeinss 153 F.3d at
818. If the defendant carries this burden, tleengff must show thatiefendant’s proffered
reasons were pretextuatealy v. City of Chj.450 F.3d 732, 739 (7th Cir. 2006).

Coffelt’s first salvo is that she terminat€den based on a viewpoim¢utral policy. The
Lake County Employee Policy provides: “Nouhty employee shall engage in any partisan
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political activities during working hours . . . .nfviolation of this rule is cause for suspension
or dismissal.” (Def.’s LR 56.1 Stmt. ] 8-9.) “Viewpoint neutral policesninistered without
discrimination, . . . . limiting the political activigf [government] employeeapplicable only to
such employees while on duty or on the govemtaleemployer’s property, will almost always
satisfy [constitutional muster].James v. Tex. Collin Cnfyp35 F.3d 365, 379 (5th Cir. 2008).
As an initial matter, because county personnlelsrdo not apply to non-judicial officers of the
Circuit Courts because thaye employees of the stasee Warren v. Ston858 F.2d 1419,
1424 (7th Cir. 1992), the Lake County Employee Policy would only apply to Coen if Coffelt
adopted it as the Circuit Court’s policlt is not clear that she didS€eDef.’s LR 56.1 Stmt.
8-9; Def.’s Ex. E, Marion Decl. 1 5, May 18, 2010.) But, even if she had, the record suggests
that Coffelt administered the policy in a discmaiory fashion because there is evidence that
Coffelt herself engaged in ptitking while on duty. $eePl.’s LR 56.1(b)(3)(C) Stmt. § 37.)
Therefore, the Court denies Coffelt'ssmary judgment motion on this ground.

Whether the speech of a public employee is protected has traditionally been determined
by applying the two-pai€onnick-Pickeringest. Spiegla v. Hull481 F.3d 961, 965 (7th Cir.
2007). However, the Supreme Court hel@Garcetti v. Ceballoshat in order to determine
whether speech is afforded constitutional protegta court must make a threshold inquiry as to
whether the employee was spaakas a citizen. 547 U.S. 410, 421 (2006). Only when the
employee is found to be speaking as a citizéhdsontent of the speech analyzed under the
Connick-Pickeringest. Spiegla 481 F.3d at 965. “[W]hen public employees make statements
pursuant to their official dutiethe employees are not speakawycitizens for First Amendment
purposes, and the Constitution does not insulaeir communications from employer
discipline.” Garcetti 547 U.S. at 421. “Restricting speech that owes its existence to a public
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employee’s professional responsibilities does not infringe any liberties the employee might have
enjoyed as a private citizenld. at 421-22.

As a clerk at the customeounter at the Circuit Court dfake County, Coen’s official
duties included receiving filing fees, fililgeadings and new cases, handling the mail,
answering telephones and occasionally trainihgmotlerks. (Def.’s LR 56.1(a)(3) Stmt. 1 11,
13.) Itis clear that Coen’s statementgareling her political suppbof Coffelt’s political
opponent and negative political commentary algnffelt to customers being served at the
counter were not made pursuanhsy duties as a clerk becausee@avas clearly not expected to
engage in political conversations as part ofjbler Further, Coen’s duties did not require her to
promote the formation of a labor union of &sroffice employees at a public meeting.
Accordingly, the undisputed record shows tGaten was speaking as a citizen when she made
statements regarding her political support off€ltis political opponentaind negative political
commentary about Coffelt (hereinafter colleetiv“political commentary”) to customers and
promoted the formation of a labonion of clerk’s office employees.

Before proceeding to theonnick-Pickeringest, another threshold inquiry must be made
as to whether Coen falls within tBdrod/Branti exception, which provides that “the First
Amendment does not prohibit the discharga pblicymaking employee when that individual
has engaged in speech on a matter of public comeer manner that is critical of superiors or
their stated policies.’See lovinelli v. PritchetiNo. 06 C 6404, 2008 WL 2705446, at *14 (N.D.
lIl. July 9, 2008);see also Branti v. Finke#i45 U.S. 507, 517-18 (198®lrod v. Burns 427
U.S. 347, 356 (1976).

Coen, a circuit court filing desk clerk,ddnot hold a policymaking or confidential
position such that she fits within tRdrod/Branti exception. Unlike positions that have access to
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confidential, political informaon, plaintiff's position was mirsterial in nature and involved
very little discretion.See Riley v. Blagojevich25 F.3d 357, 360 (7th Cir. 2005) (holding that
employees “who have merely ministerial dutidse really have very little discretion-and
employees whose discretion is channeled by prafieakrather than political norms . . . are not
within the [Elrod/Branti exception]”). Although plaintiff occasnally performed some tasks that
required discretion, such as treig or supervising other clerkiie record is devoid of any
evidence that these responsikaigiprovided plaintiff with thepportunity to set or implement
policy for the office. See Wilhelm v. City of Calumet Cit§09 F. Supp. 2d 991, 1000 (N.D. Il
2006) (holding that unless a paasit provided opportunity to ser implement policy for the
office, such position was not a “policymaking” position underghed/Branti exception).
Having disposed of these threshold issues, thetGurns to the issugf whether plaintiff's
speech is constitutionally protected.
A. Protected Conduct

Whether speech is protected under thet Rirsendment is a question of law for the
Court to determineSee Kokkinis v. Ivkovi¢h85 F.3d 840, 843 (7th Cir. 199@onnick v.
Myers 461 U.S. 138, 148 n.7 (1983). This analysis Idoksvo separate faots. The first is
whether the plaintiff's speech related to a matter of “public concé¢okkinis 185 F.3d at
843-44 (citingPickering v. Bd. of Educ. of Twp. High Sch. Dist., 288l U.S. 563, 568 (1968)).
If the speech relates to a ti@a of public concern, “the court must then apply the
Connick-Pickeringoalancing test to determine whetkiee interests of the [plaintiff], as a
citizen, in commenting upon matters of public concautweigh the interest of the State, as an
employer, in promoting the efficiency of the puldiervices it performthrough its employees.”
Id. (internal quotations omitted).
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Addressing the first prong of tl@onnick-Pickeringest, “political speech . . . fits the
definition of ‘a matter of public concern.’See Coady v. Stell87 F.3d 727, 731 (7th Cir.
1999);Zorzi v. County of Putnan30 F.3d 885, 896 (7th Cir. 1994) (“[P]olitical speech is clearly
a matter of public concern.”Bart v. Telford 677 F.2d 622, 625 (7th Cir. 1982) (“A public
endorsement of a candidate for public office i®apression of views [protected by the First
Amendment].”). Further, the record shows t@aen advocated for the formation of a union of
Clerk’s office employees in order to raiseissue of public concern, not to further a private
interest, and thus, her union formation ati#g are also a matter of public conceBee
Gregorich v. Lund54 F.3d 410, 416 (7th Cir. 199%)anover Twp. Fed’'n of Teachers, Local
1954 v. Hanover Cmty. Sch. Cqarp57 F.2d 456, 460 (7th Cir. 1972).

Even though Coen’s political commentanyd union advocacy quaks as a matter of
public concern, the Court must still balance heregh interest against hemployer’s interest in
“promoting the efficiency of its public servicesSee Caruso v. DeLuc81 F.3d 666, 670 (7th
Cir. 1996). Among the factors consideredtiis analysis are the following:

1) whether the statement would crepteblems in maintaining discipline by

immediate supervisors or harmoamong co-workers2) whether the

employment relationship is one in whipersonal loyalty and confidence are

necessary; 3) whether the speech impededmployee's ability to perform daily

.. . responsibilities; 4) thiame, place and manner of tepeech; 5) the context in

which the underlying dispute arose;v@)ether the matter was one on which

debate was vital to informed decisionkimy; and 7) whether the speaker should
be regarded as a member of the general public.

Wright v. lll. Dep’t ofChildren & Family Servs 40 F.3d 1492, 1502 (7th Cir. 1994&e also
Rankin v. McPhersqrt83 U.S. 378, 390 (1987)Pickeringbalancing is not an exercise in
judicial speculation.”McGreal v. Ostroy368 F.3d 657, 677 (7th Cir. 2004) (quotation omitted).

“While it is true that in some cases tinedisputed facts on summary judgment permit the
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resolution of a claim without a trial, that means only thaPtickeringelements are assessed in
light of a record free from nbarial factual disputes.Gustafson v. Jone&90 F.3d 895, 909 (7th
Cir. 2002).

As a preliminary note, th€ourt need only apply theickeringtest to plaintiff's political
commentary because ultimately, as explained bgitaintiff has failed tacreate a genuine issue
of material fact that her unidormation activities were a motivag factor in her termination.

As for plaintiff's political commentary, the rexbdoes not contain much evidence relevant to
the factors, and what it doesrtain is insufficient for the Court to form a basis that the
Pickeringtest is satisfied as a matter of law.

First, the Court examines whether plditgispeech created problems in maintaining
harmony among co-workers at her office. Here, ilndisputed that: (1) Lobrillo told defendant
that plaintiff talked about defiglant in a negative way and svapsetting the office (Def.’s LR
56.1(a)(3) Stmt. 1 26); (2) plaintiff was more qudken than others in the office regarding her
support for Cynthia Harand( § 49); (3) Lobrillo told deferaht that plaintiff made negative
political commentary about defendao customers of the Clés office at the counteid. 1 47);
(4) two attorneys told defendant that plaintifdhmade comments to them at the Clerk’s office
regarding plaintiff's support for Cynthia Harad.(f 48); and (5) Kari McHugh, defendant’s
niece, told defendant that plaintiff said, “Hoable, my ass” to a Federal Express delivery
person id. 1 66-67).

First, although plaintiff admits that she made political statements to her co-workers, she
denies that her comments disrupted the officé,cdsillo claims. Plaintiff's contention is
supported by the testimony of two of her co-kars, Richard Worth and Eileen Farrell, who
testified that she had a positive attitude arithee heard her make any negative comments about
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defendant at work. (Pl.’s LR 56.1(b)(3)(bn&t 1 28.) The contention is also supported by
defendant’s vague recollectiof and nonchalant reaction tomments she received about
plaintiff from attorneys who use the clerk’fice. According to defendant, two attorneys,
whose names and genders she could not réalallher during “chit-chié at a “[political]
function” that plaintiff made political statementsthem when they were at the clerk’s office,
but she “didn’t pay too much attgon to it.” (Def.’s Ex. B, Céelt Dep. 92-93, 97.) In short,
there is a genuine issue aftt as to whether plaintiff's actions adversely impacted the
atmosphere in the clerk’s office.

Next, the Court examines whether the esgpient relationship bheeen plaintiff and
defendant is one in which personal lltyand confidence arnecessary. Sé&&ankin v.
McPherson483 U.S. 378, 388 (1987) (stating tRatkeringrequires an inquiry only as to
whether the protected speech “has a detriméngzdct on close working relationships for which
personal loyalty and confidence are necessary’is uhdisputed that plaintiff’'s position did not
require personal loyalty or trability to keep confidencedder duties were overwhelmingly
clerical as they consisted mbjrof filing pleadings, handling #tnmail and answering telephones.
(Def.’s LR 56.1(a)(3) Stmt. 11 113.) And there is no evident®at suggests that she had
access to any of defendant’s sensitive oridential information or that she was one of
defendant’s confidants.

Third, the record does not suggest that piiiiis protected speech impeded her ability to
perform her daily responsibilities. On thaentrary, plaintiff's 2008 review stated she was
“meeting expectations,” which belies the claimat she was performing poorly. (Pl.’s LR
56.1(a)(3) Stmt.  2.) Although her performancaaws noted that plaintiff could improve her
attitude and verbal skills, theparported deficienciegdid not keep her fromttaining a “meeting
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expectations” rating and it is ungigted that defendant never dgmed plaintiff for these or
any other alleged performance problems before her terminatidn§[{(16-23.)

In this case, the remainiRjckeringfactors -- the time, place, manner and context of the
speech, whether the speech fostered infordemision making and vether plaintiff was
speaking as a member of the general public — achiine same. It is undisputed that plaintiff
made the political commentary to customers ewookers at the Clerk’s office, during business
hours, in the weeks immediately precedingebaction for, among other things, County Clerk.
Thus, any evidence relevant to the renmg factors has been addressed above.

In sum, the Court finds that there are genussees of material fact regarding whether
defendant’s interest in promoting the effiagrof the Clerk’s Offte operations outweighs
plaintiff's interest in her political speeciherefore, the Court denies defendant’s summary

judgment motion as to this issue.

B. Substantial or Motivating Factor

To establish that defendant was motivatgdlaintiff's political affiliation or union
activities, plaintiff must establish that defiant was aware of them and that defendant
terminated plaintiff because of ther@arrett v. Barnes961 F.2d 629, 632 (7th Cir. 1998ge
Hall v. Babh 389 F.3d 758, 762-63 (7th Cir. 2004). To establish motivation, plaintiff cannot
rely on speculation or opinions of non-deaisimakers, nor can she rely on “self-serving
declarations based on nothing mthwan [her] own speculation.Kelly v. Mun. Ct. of Marion
Cnty, 97 F.3d 902, 911 (7th Cir. 1996).

It is undisputed that defendant had been aware of plaintiff's political affiliation and union
activities since the spring of 2008. (Def.’s LR 56.1(p¥8nt. 1 37-39, 50-51.) Even so,
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defendant argues that she terminated pfalrecause of her negative attitude and
untrustworthiness, not becauseptdintiff's political activities. Even if other factors played
some role in her termination decision, ptdfrargues that the evidence shows that her
politicking against Coffelt at the office was the motivating factor for her termination. As
discussed above, the parties digpwhether Coffelt's policy againgoliticking at the office was
administered in a neutral manneBeg suprg. 8-9.)

Here, a reasonable trier of fact could concltide plaintiff's termination was politically
motivated. First, it is undmuted that plaintiff and the onbther employee who politicked
against defendant at the offie¢épbus, both suffered adverse emphent actions after defendant
was elected. (Def.’s LR6.1(a)(3) Stmt. 11 43, 60.) Atugh the other employees who
supported defendant’s political opponent did sudffer adverse employment actions, those
employees did not politick against defendant at the offie.{(40.) As a result, a reasonable
trier of fact could infer thalefendant reprimanded employees for politicking against her at the
office, which creates a genuine issue of matéaiell as to defendant’s true motivations for
terminating plaintiff. See Foster v. Delu¢&lo. 04 C 5850, 2006 WL 1980197, at *6 (N.D. Il
July 7, 2006) (holding that a questiof fact remained as to winetr plaintiff's termination was
politically motivated where he and other emy#es who did not work on defendant’s campaign
were fired shortly after dendant took office).

Additionally, the differencebetween plaintiff's termin#on and defendant’s typical
termination procedures also create a triableifstte as to defendant’s true intentions. Itis
undisputed that defendant termiediplaintiff three days aftéhe election without having given
her a warning or an opportunity for proioa, as defendant normally doegd. (Y 60.) Itis also
undisputed that plairffihad received a “meeting expectats” performance review one month
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earlier and there is nothing to suggest tietperformance changed dramatically in the
intervening period. These facts, viewed favorablplaintiff, support amference of retaliation.
See Giaecoletto v. Amax Zinc C854 F.2d 424, 426-27 (7th Cir. 1992) (explaining that
departure from internal proceds may support an inferencediécrimination and is something
the trier of facshould consider).

Further, a reasonable trierfaict could find that defendéis ambiguous statements in
plaintiff's termination letter such as “The pdsiv weeks have been difficult ones for many here
in the office,” and “Your actions and attitude haesulted in my losing faith that | can rely on
you toobjectivelyperform your duties,” (Pl.’s LR 56.4)(3)(C) Stmt. § 36; PIl.’s Ex. 6)
(emphasis added), probative of defendant’s imtentions for ternmating plaintiff. See Phelan
v. Cook Cnty.463 F.3d 773, 782 (7th Cir. 2006) (holding tteathe extent theestaliatory nature
of certain statements is ambiguasigin issue for the jury to del@). Therefore, the Court finds
that when viewed in the light most favorable taipliff, a reasonable trief fact could infer that
plaintiff's political statements were a motivating factor in her termination.

Plaintiff has failed, however, to create a genussele of materialfct as to whether her
union formation activities were a tivating factor in her terminain. Plaintiff argues that it
was a motivating factor merely because she wasitated a month after she spoke in favor of a
uion at a public meeting. However, plaintiff has failed to establish that defendant knew that
plaintiff spoke at the meeting or kmevhat was said at the meetin§ee Garre{t961 F.2d at
632. Although it is undisputed that defendargwrplaintiff supported th formation of a union
in general, this alone, is insufficient tdadish that it was a motivating in plaintiff's
termination. Because plaintiff has failed t@oyide any other evidence on this point, the Court
grants defendant’s motion for summary judgment on this claim alone.
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C. Defendant’s Legitimate, Non-Pétical Reason for Termination

Because plaintiff has establishegdrana faciecase of political retaliation based on her
political statements, the Court must determinetiver defendant has denstrated a legitimate,
nonpolitical reason for Coen’s terminatioBee Hall 389 F.3d at 762. Defendant testified that
she terminated plaintiff because she no longetdaduser and because of her negative attitude.
(Def.’s Ex. B, Coffelt Dep. 173:9-19.) Sie 2006, plaintiff’'s employment reviews have
indicated that plaintiff has llea negative attitude. (Def.’s LR 56.1(a)(3) Stmt. 1 14-22.)
Additionally, defendant testified #t the FedEx incident, as wel plaintiff's overall demeanor
including not looking defendant the eye or speakirtg her, caused defendant not to trust
plaintiff. (Id. 11 26-27.) Therefore, defendant has hax burden of production by presenting a
legitimate, nonpolitical reason for terminating plaintiff.
D. Pretext

Under § 1983, if the defendant present®adiscriminatory reason for the employee’s
termination, the burden then shifts back toptantiff to establish by a preponderance of the
evidence that the defendant’s proffered reasons are pretesrgtkau v. Sky Climber, Inc79
F.3d 70, 73 (7th Cir. 1996). At all times, howemhe burden of persuasion remains with the
plaintiff. Adreani v. First Colonial Bankshares Corfi54 F.3d 389, 394 (7th Cir. 1998). To
show that an employer’s stated ground for an adverse employment action is pretextual, a plaintiff
generally must present eitheretit evidence that an illegitae ground was a motivating factor
in the employer’s decision or create a genuinecisgumaterial fact a® the sincerity of the
proffered reasonSee Collier v. Budd Co66 F.3d 886, 892 (7th Cir. 1995). As to the latter, it
must be shown either that: ) (the proffered reason had no basifact; (2) the proffered reason
did not actually motivate the demn; or (3) the reason was insufficient to motivate the adverse
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action. O’Connor v. DePaul Uniy.123 F.3d 665, 670 (7th Cir. 1997f.the employee succeeds
in casting doubt on the proffered reason,ulienate question of whether the employer
discriminated against the employee should be left for a jury to consdler.

There is evidence in the record that casts doalihe sincerity of defendant’s proffered
reasons for plaintiff's terminain. Although defendant relies oretRedEx incident as the main
justification for no longer trusting plaintiff, it isndisputed that defendadhid not investigate the
incident, discuss with plaintiff her suspicion tipddintiff stole or hidthe package or document
her suspicion in any way. (Pl.’s LR 56.1(b)(3)&nt.  30.) Coffelt's deef that plaintiff took
the package was only based on the fact that gfdoiind it and Coffelt's bkef that plaintiff did
not like the employee who was trying to send the packdde{{[ 30, 36.)

The other basis for plaintiff's termination,rheegative attitude, is similarly suspect.
Defendant admits that the deteation of plaintiff's negative &tude was not well-documented.
(Def.’s Resp. Pl.’s 56.1(b)(3)(C) Stmt. 1 34.) Rert a month before plaintiff was terminated,
her employment review indicated that she was &tiefj] expectations,(Pl.’'s LR 56.1(b)(3)(C)
Stmt. I 2) and there is nothing in the recorduggest that something changed in plaintiff's
behavior in the month that passed betweenastiperformance review and the date of her
termination to indicate that she was no longeeting expectations, amaktly, plaintiff was
never given any kind of warning probation before her terminatitimat is the typical procedure
in the office. [d. { 35.) These facts supparreasonable inferenceattdefendant’s proffered
reasons for her termination were pretextugde Courtney v. Biosound, Iné2 F.3d 414, 423-24
(7th Cir. 1994) (stating that where the evidenceegass question of fact as to the validity of the
proffered reasons, the “ultimate question of discrirndmé is best resolved by the trier of fact).
As a result, the Court finds that plaintiff hasated a genuine issue of material fact as to
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whether she was terminated because of higrqab affiliation, and defendant’s motion for

summary judgment is denied.

lll.  Qualified Immunity

Last, defendant argues that shentitled to qualified immunyt  An official’s right to
immunity turns on two questions: first, whethee tacts presented, when viewed in a light most
favorable to the plaintiff, desbe a violation of a constitutnal right, and second, whether the
constitutional right at issue was clearly essdi#d at the time the alleged violation occurred.
Pearson v. Callaharb55 U.S. 223, 129 S. Ct. 808, 818-22 (2009¢re, plaintiff satisfied the
first prong because the Court has found thataaeable trier of fact could find a constitutional
violation based on plaintiff's First Amendmenaich. Additionally, at the time the violation
occurred the law was clear that employees are protected by the First Amendment when they
support a political candidate ofetin choice, and may not be rided against based on their
political affiliations or activities.Branti, 445 U.S. at 517-1&jall, 389 F.3d at 762. Thus, the
allegations of Coen’s claim satisfy both prongshef qualified immunity analysis and therefore,
the Court denies defendant’s motion for summadgment on the issue of whether Coffelt is

entitled to qualified immunity.
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Conclusion
For the reasons set forth above, the Courttgranpart defendant’s motion for summary
judgment as to plaintiff’s retalien claim based on her union fortizan activities, and denies in
part defendant’s motion for summary judgmentcaker retaliation claim based on political

speech [doc. no. 34]. The parties shall be preparedt a date for triat the next status

hearing.

SO ORDERED ENTER: March 31, 2011

RONALD A. GUZMAN
U.S. District Judge

=
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