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Plaintiffs Kurt and Kathy Henriksdorought this action pursuant to the Federal Tort Claims Act, 28 U.S.C. 88
2671-2680, after Kurt injured his back in a 2007 collisioth\a United States Postal Service vehicle. Kurt
alleges that he is unable to return to work. Qpt&aber 22, 2008, one of the attorneys for Plaintiffs submitted
Standard Form 95 on behalf of Kurt, assertinglaim for $3,422,618.49 in property damage and personal
injuries. Plaintiffs now move the Court for an ardganting Plaintiffs leave to seek damages which| are
approximately double the sum requested in the Starketard 95. For the following reasons, the Court depies
Plaintiffs’ motion [31].

M| For further details see text below.] Docketing to mail notices

STATEMENT

l. Background

On August 10, 2007, Plaintiff Kurt Henriksen was involved in an automobile collision with a postal gervice
vehicle. Kurt was transported from the scene of the collision to St. Mary’s Hospital in Kankakee, ||llinois,
complaining of back pain. He followed up with Dr. Frederick Brown on August 20, 2007, complaifjing of
increased back pain, increased pain in his lgff &d new pain running downis right leg. Dr. Brow
performed a physical examination and ordered an MRI. He also instructed Kurt to see Dr. Fried| Pantle
Fisher, who Kurt saw on August 27, 2007. Kurt began eegubnthly consultations with Dr. Pantle-Fisher,
during which time his condition did not improve.

In September 2008, Kurt, through counsel, submitted an administrative claim to the postal servicel seekir
$9,618.49 for property damage and $3,413,000.00 for injury toelsis and for pain in his back and radiaf|jng
into both legs. In the claim, he described his @y as causing “constant and chronic pain, disconifort,
and disability.” His wife, Kathy, filed a separaten@distrative claim seeking an additional $1.5 million |for
loss of consortium based upon Kurt’'s “permanent” imsiri Approximately seven months later, on April|R2,
2009, Plaintiffs filed suit under the Federal Tort Claims. Aelaintiffs now seeko double the sum originalfy
demanded in Kurt's administrative claim.

. Analysis
The Federal Tort Claims Act (“FTCA”), 28 5.C. 88 1346(b), 2671-2680, “effects a limited waive]j of

sovereign immunity for the United States” that “renders the federal government liable in tort as g privat
individual would be under like circumstanceblidwest Knitting Mills, Inc. vUnited States950 F.2d 1295

09C2398 Henriksen, et al. Vs. United States Page 1 of 4

Dockets.Justia.com


http://dockets.justia.com/docket/illinois/ilndce/1:2009cv02398/230681/
http://docs.justia.com/cases/federal/district-courts/illinois/ilndce/1:2009cv02398/230681/44/
http://dockets.justia.com/

STATEMENT

1296-97 (7th Cir. 1991). Unlike plaintiffs seeking recovery from private entities, FTCA claimant§ must
submit to the appropriate federal agency a clainaftéum certain” before commencing a lawsuit, and|the
amount demanded in the administrative claim acta aap on damages recoverable in a suit commgnced
under the FTCA. SeKanar v. UnitedStates 118 F.3d 527, 528-29 (7th Cir. 1997); 28 U.S.C. § 24[75.
Plaintiffs request relief from the damages cap unddy.ZBC. § 2675(b), which allows an FTCA claimanj to
exceed the demand asserted in the administrative claim based upon “newly discovered evidence r
reasonably discoverable at the time of presentingcldien to the federal agew, or upon allegation and
proof of intervening facts, relating to the amount of the claim.” The burden is on the plaintiff to shpw that
evidence was newly discovered or ttiagre are intervening factZurba v. United State§18 F.3d 736, 73

(7th Cir. 2003).

In Zurba, the plaintiff was struck by a car being driven by an FBI agent. Prior to filing an adminigfrative
claim for damages, in which she claimed $300,000 in damages, Zurba suffered from anxiety| relate
problems. After her claim was denied, she filed saihtihg $1 million in damages. In affirming the distfjict
court’s denial of the government’s motion to limit thaiptiff's damages, the Seventh Circuit held that|the
district court did not commit clear error, as fjajinforseen worsening of a known injury may constijfute
‘newly discovery evidence’ or ‘intervening facts.” 3E&d at 739. In so holding, the Seventh Circuit djted

to Michels v. United State81 F.3d 686 (8th Cir. 1994), in which the Eighth Circuit noted:

The government relies upon cases from other circuits holding that, when existing medicaj
evidence and advice put the claimant “on faiticeto guard against the worst-case scenario”
in preparing the administrative claim, a § 26¥)5hotion to increase &b claim in litigation
will be denied. In our view, that is a proper interpretation of the phrase “not reasonably
discoverable” * * * * But we also agree withe many decisions acknowledging that a known
injury can worsen in ways not reasonably digrable by the claimant and his or her treating
physician, and holding that such “newly discovered evidence” or “intervening facts,” if
convincingly proved, can warrant 8 2675(b) relief.

Id. at 688 (citations omitted). Thus, the question oéthibr Plaintiffs may increase their demand depengs on
the facts presented by Plaintiffs and specificallyges on whether the “newly discovered evidence”—jthat
Kurt is not a surgical candidate and now has permanent symptoms in his right foot that can be only| partial
managed with pain medication—was “not reasondidcoverable” when Kurt submitted his claim.

Plaintiffs maintain that the excess damages areamted on the basis of “new facts” regarding |the
permanence of Kurt's injuries in the form of expapinions from his treating physicians, Dr. Friedl Parytle-
Fisher and Dr. Frederick Brown. Plaintiffs contend #tahe time Kurt filed his administrative claim, it was
neither known nor foreseeable that he would experience “significant permanent pain in his right legfand foc
as a result of the collision.” He contends thatvits not “reasonably discoverable” that he would flave
permanent difficulty with walking, balance, going apd down stairs, lifting, and squatting, and that it yvas
not reasonably discoverable that his pain woulddgravated by coughing, sneezing, bowel movementg, and
weather changes. Plaintiff contends that the extent and permanency of Kurt's disability was only reasonah
discoverable with “the passage of time.”

However, the evidence submitted in conjunction with ékpert reports cuts aget Plaintiffs’ contention)
that they could not have foreseen Kurt’'s prognosis regarding the permanence of his injuries. With fespect
Dr. Fisher’s diagnosis, Kugaw Dr. Fisher in her pain clinic on at least eight separate occasions oyer the
course of a yeaprior to filing his administrative claim. During each of those visits, his “pain scordl”, as

measured by his subjective complaints of pain, reethconsistently in # 7-8 out of 10 rangeld. Dr.
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Fisher noted that Kurt's prognosis as of May 22, 20& last consult date reflected in Dr. Fishgr's
summary) was “guarded in regardadull recovery * * * since so far he has not yet improved to the mefical
condition as to prior to the accidentld. at p. 5. Even more tellingl)Kurt saw Dr. Fisher on two mole
occasions prior to filing his administrative claim, once on July 25, 2008 and again on August 22, 2p08. A
the earlier visit, Kurt again reported a pain scor&/@D, and at the later visit, which was a month prigr to
filing his administrative claim, it was even higher: 8 to 9/10. Given that Kurt consulted with f pain
management specialist for a year without any owpment, this evidence does not support Plainfiffs’
contention that they were unaware of the possibiliag Kurt's injuries resulting from the collision might pe
permanent.

With respect to Dr. Brown’s opians, Kurt met with Dr. Brown on ongccasion immediately following thie
collision in August 2007 (a year before the administeatiaim). After reviewing Kurt's MRI scans,
Brown summarized his findings in a report prepasadAugust 20, 2007, concluding that Kurt suffered fflom

his administrative claim. Plaintiffs contend thag thpinions reflected in Dr. Brown’s recent Rule 26(
report on the “permanence” of Kurt's condition reainknown before his deposition in May 2010, butfthe

only basis for Dr. Brown’s opinion in that regard is that Kurt “continues to complain of the same symjptoms”
(which remained constant throughout the year prior to filing his administrative claim).

Kurt has not been examined by Dr. Brown sinceiritgal consultation in August 2007. Thus, it is difficjult
to see how Dr. Brown’s “recent” opinions were somehowliscoverable for the yeaefore Kurt filed hig
administrative claim. Based upon Dr. Brown’s initiaddings, and given the lack of improvement over|the
course of Kurt's many consultations with Dr. Fishaopto filing his administrative claim, Plaintiffs shoufd
have been on notice that Kurt's injuries might benmment, and the sum demaddin his administrativ
claim could have so reflected.

A\1”4

Even if Kurt's doctors did notxpressly tell him that his injuries were permanent prior to filing| his
administrative claim, as the only party capable of stigating his condition at that time, Kurt was obliggted
to exercise diligence in determining the nature and sebpgs injuries prior to setting forth in his SF95 fgrm

the sum certain that he believed woatimpensate him for his damages. Sakedo-AlbaneZ49 F. Sup(
2d at 1245 (“In electing to file her administrative olabne year after the accident, plaintiff is additionflly
assumed to have properly investigated the nature atehteaf her injuries.”). This is particularly tr
considering that Kurt suffered from chronic back pain and radiating leg pain for many years pri

such injuries could have long-term implications. When his pain did not improve after numerous
visits with a pain specialist over tlweurse of a year, it is reasonable to expect that he at least coul
discussed with his doctors (and his l&ns) the possibility that his injury might be more permanent.

assured plaintiff that the prospectsfoll recovery were great and the risk of future surgery was mini
At best, the medical evidence cited by Plaintiffs Vesronly to bear out earlier suspicions” and thus “c
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unlock FTCA’s narrow escape hatchZurba 318 F.3d at 740 (quotirReilly v. United State863 F.2d 149
171 (1st Cir. 1988)).

injuries. For example, Plaintiffs’ original complaimthich was filed a year prido the time that Plaintiff
contend they were first made aware @& germanent nature of Kurt’s injurigse(, Dr. Brown’s deposition i
May 2010), alleges “injuries of a personal, pecunamg permanent naturé * *.” Cmplt. 13 (emphasis
added). In addition, Kathy Henriksen, who submi&@dSF-95 in March 2009, stated in her administrg

Defendants have pointed to other evidence that lugans Plaintiffs’ awareness of the permanence of KErt’s

tive

claim that she was seeking damages for her “loss of consortium arising out of the injuries [Kurt] sust

reasonably obtained the information on the specific injuries that would be needed to make out the
scenario when the original claim was made).

Plaintiff's condition is not newly discovered because it does'materially differ [ ] from the worst-cas
prognosis of which the claimant knew or couddsonably have known when the claim was fileduirba,

taken a conservative view of the worst-case prognogsCturt concludes that given that Kurt experie
no improvement in his condition during the year period between the accident and his administrative

administrative claim in the first instance. Accordind?laintiffs’ motion [31] is respectfully denied.

318 F.3d at 741 (emphasis in original, citation gndtation marks omitted). Although Plaintiff may hﬂve

ined *

* both past and future * * *.” Although Kathy Henriksen’s SF-95 was not filed until six months aftgr her
husband'’s, the fact that she sought damages based upogsitiiat were assumed to continue into the fyture
cuts against Plaintiffs’ contention that they were unaware of Kurt's prognosis until over a year later|in May
2010. Additionally, Kurt was represented by counsel wieefiled his claim, and the claims form itself dgpes

not limit the amount of damages that he could haveneldi Given that he was in the best position to d so,

it was Kurt's obligation, in consult with his lawyetig contemplate the “worst-case scenario” when| his
original claim was made. S&gckerson v. United State880 F.3d 470, 476 (5th Cir. 2002) (holding that a
plaintiff could not increase the damages sought imdministrative claim because the plaintiff could have

orst-ca

U

ced
claim,

was foreseeable that his injuries might be permanent, and thus he could have included such damages in
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